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SUPREME COURT OF THE UNITED STATES. 
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ty JOHN W. BASS, PRESIDING JUDGE OF THE TAYLOR 
Te COUNTY COURT, PLAINTIFF’ IN ERROR, 
er- ~ ? i 
37 
{7% US. 
HE 
“| HARVEY 8S. TAFT. 
i. IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF KENTUCKY 
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FILED SEPTEMBER 1, 1887. 
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Proceedings of the circuit court of the United States for the 

district of Kentucky, at a regular term of said court, begun 
and held on Monday, February 21st, “1887, —the Honorable Howell 
kK. Jackson, circuit judge of the United States for the sixth circuit 
and district of Kentucky. 


wo 


Harvey 8. Tart 
vs 
. = i ‘ -No. 5964. 
Joun W. Bass, the Presiding Judge of the County — 
) Court of Taylor County. 

Be it remembered that. heretofore, to wit, on the 2nd day of Feb- 
ruary, 1887, came the plaintiff, by Wm. FE. MeAfee, his attorney, and 
filed in the clerk’s office of our said court his petition for mandamus, 
which petition is as follows: 


Cireuit Court of the United States, Sixth Cireuit and District of 


Kentucky. 
Plaintiff, 


Harvey 8S. Tart, 
v8. 


Joun W. Bass, the Presiding Judge of the County Court of. Taylor 


County, Defendant. 


2 The plaintiff, Harvey S. Taft, states that he is a citizen of 
the State of Michigan ; ‘that oo presiding judge of the county 
court of Taylor county, Kentucky, viz., John W. Bass, is a citizen of 


the State of Kentucky, and that Pay rn county, Kentuc ‘ky, is a mu- 
nicipal corporation created by and under the laws of the State of 
Kentucky, and is a citizen of the said State of Kentucky; that here- 
tofore, to wit, on the 4th day of October, 1881, he recovered a judg- 
ment in this court against the said county of Taylor for the sum of 
five thousand nine hundred and seventy-four and 3; dollars, with 
interest thereon at the rate of six per cent. per annum from the 4th 
day of October, 1881, until paid, together with his cost in that be- 
half expended, which amounted to and were taxed at the sum of 
$51.92: that afterwards an execution of feri facias was issued from 
the élerk’s office of this court by the clerk thereof an- said judg- 
ment addressed to the marshal of the United States for the district 
of Kentucky, } and while in full force and before the return day thereof 
was placed in his hands to execute, and was afterwards, to wit, on the 
7th day of January, 1882, returned by him,in substance, “ No property 
found.” The pl: aintiff says his said, judgment is in fall force and un- 
reserved and that no part thereof has been paid. The plaintiff 
o further states that heretofore, to wit: on the 2lst day of 
February, 1882, he recovered another judgment against the 
county of Taylor, in this court, for the further sum of twelve hun- 
dred and fourteen and ,°,$; dollars, with interest at the rate of six 
per cent. per annum from the 21st day of February, 1882, until paid, 
and for his costs in that behalf expended, which amounted to and 
were taxed at the sum of S41.54; that afterwards an execution of 


fier’ facias was issued from the clerk’s office of this court by the clerk 


thereof, on said judgment, addressed to the marshal of the United 
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“tates for the district of Kentucky, and while in full force and 
ihe return day the. cof was placed in his hands to execute, 

was by bim returned in substance: No property found. Said 
ement is in force and unreserved, and no part thereof has ever 
paid. Toeplaintiffsays that his said judgments were rendered 
s for the payment of interest on the bonds issued by the 

ty of LTavior in payinent of its subseription to the capital 
stock of the Cumberland and Ohio Railroad Company ; that by 


the iegistative enactment authorizing said subseription the COUnLY 
court was empowered and directed to levy annually and cause 

to be collected a tax sufficient to pay the imterest on said 
| bonds, and that for the purpose of levying and collecting 


ltax the powers therein granted were vested in the pre-’ 


ling judge of the said county court; that he, the said plaintiff, 
demanded of John W. Bass, the presiding judge of the Taylor 
ty court, that he cause to be levied on the taxable property, 

| personal, listed for taxation in said county of Taylor for 
year ISS7,a tax sufficientin amount to pay his said judgmerfts and 
costs of collection, and that when levied he cause said tax to be col- 
| from said tax-payers of said county; that the presiding judge 

d has refused and failed to make said levy and still refuses 

eause said levy to be collected, and unless the writ of 
mandamus issue herein, commanding him to make said levy and 
collect said tax, he will be powerless to collect his said judgments, 
| the amounts thereof will be entirely lost; wherefore the plain- 

ff prave that the writ of mandamus be issued and directed to the 
siding judge of the said county court of Taylor county, command- 

m to levv, on the taxable property In said county of Taylor 
for taxation for the vear ISS7,an ad valorem tax suffiefent in 
umount to pay plaintill’s debts, interests, and costs, includ- 


' 


, 
, Fa » & ssf 


i} pats «pl colleetion. ane that he Culise said tax, when 

viel. to be eolleeted from the tax-pavers of said county and 

lo court to satisfy pla ntitfl’< debts. The plamtill prays for 
proper mm ia | . 


WM. E. McAFEER, P. q. 
DODD axon GRUBBS and 


Db W. SANDERS, 


Wim. BE. MeAfee states —the plaintiff, Harvey S. Taft, is absent 
from the county of Jefferson and State of Kentucky, and that the 
fatements of the foregoing pr tition are true, as he verily believes, 

ai sys he 1s attorney for said plaintill. 


WM. E. McAPEF. 


Subseribed and sworn to before me by Wm. EF. McAfee this 1st 
dav of Be bruary, ISS7 


JOIN BARRET, * 
| Notary Public in & for Seti rson Co., hy. 
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Upon which petition there issued the following process, to wit: 


The President of the United States of America to the marshal of 
the Kentucky district, Greeting : 

You are commanded to summon John W. Bass, presiding judge 
of the Taylor county court, to answer, on the first day of the next 
February term of the circuit court of the United States for the dis- 

trict of Kentucky, to be held at the city of Louisville, a peti- 
G tion against him in said court by Harvey S. Taft, and warn 

him that upon his failure to answer the petition will be taken 
for confessed, or he will be proceeded against for contempt; and you 
will make due return of this summons on the first day of the next 
term of said court. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at Louisville, in the said dis- 
trict, this 2nd day of February, in the year of our Lord 1887, and of 
our Independence the 111th. 

[SEAL] SAM’L B. CRAIL, 
| C. 0. 0, K. D., 

By HENRY CASSIN,” 
Deputy. 


Upon which process the marshal made the following return, to 
wit: 

executed the within summons on John W. Bass, presiding judge 
of Taylor county court, february 3rd, 1887, by delivering to him a 


true copy thereof. 
A. J..GROSS, U.S. M., 
Per J. M. TYDINGS, S. B. 


The affiant, J. M. Tydings, the special bailiff to exeeute this writ, 
states that his return and endorsement made hereon is true; that he 
is over 21 years of age, and that he is not a party to nor interested 
in this action. 

J. M. TYDINGS. 

Subseribed and sworn to before me by J. M. Tydings this the 15th 
day of February, 1887. 


, 
- 


And at a term of our said court, held for its October term 
7 1S86, to wit, on Wednesday, February 2nd, A. D. 1887, came 
the plaintiff, by Wm. E. MeAfee, his attorney, and moved the 
court to grant unto him the writ of mandamus against the defend- 
ant as prayed for in his petition herein; and the said motion being 
heard and submitted it is ordered that the same be, and it is, sus- 
tained, and that the clerk of this court be, and he is hereby, directed 
to issue the writ of mandamus against the said defendant, command- 
ing and enjoining him, in accordance with the prayer of the peti- 
tion, to perform the duties devolving upon him as therein set forth, 
or show cause to the contrary on or before the 21st day of February, 
1857. 


JOHN W. BAss, &¢., Vs. HARVEY s. TAFT. 


Upon which order there issued the following writ of mandamus, 


Tre USItIrTep STATES OF AMERICA: 


The President of the United States of America to John W. Bass, pre- 


a 


uling judge of the county court of Taylor county : 


Whereas it has ™ en made to appear that Harve ‘Vv S. Taft did, on 
the 4th day of October, ISS1, recover a judgment ii the circuit court 
of the United States for the Kentucky district against the county of 
Paylor for th sum of five thousand nine hundred and seventy-five 
dollars, with interest thereon from the 4th day of October, 

ISS], at the rate of six per cent. per annum until paid, and 

. liftv-one and er dollars, costs therein expended : and also 
that the said Taft did, on the 21st day of February, 1582, re- 

cover another judgment in the circuit court of the United States for 
the Kentucky district against the said county of Taylor for the 
ther sum of one thousand two hundred and fourteen and 4°55 

| rs, with interest from the 21st dav of February, 1882, until 
paid, at the rate of six per cent. per annum, and forty-one and 4345 
lollars, costs therein expended, both of said judgments being on 
erest OuUpOns On bonds of said county issued in aid of the Cum- 
berland and Ohio Railroad Company; and upon said judgments 
utions issued and were placed in the hands of the marshal of 
said district and were by lim returned, in substance, “ No property 
found,” and by the law of the State of Kentucky it was and is vour 
luty to cause to be levied and collected a tax sufficient to pay the 
tudements, interest and costs, and cost of collection on all the 

il personal property in your said county subject to taxation 
the revenue laws of Kentucky; and whereas you have neg- 
ind refused to perform said duty and levy and cause to be col- 
said tax; and whereas the said Ilarvey 8S. Taft did, on the 2nd 
day of kel ruary, ISS7, movethe said cireuit court of the United 
0 States to grant against vou,.as presiding Judge of said Taylor 

county court, a mandames as prayed for in his petition tiled 
herein; and whereas upon hearing the said motion the court did 
vijudwe and order that a mandamus issue commanding as herein- 
ifter directed: You are, theretore, hereby commanded and enjoined, 
without delay, on the receipt of this writ, to cause to be levied and 
collected a tax suflicient to pay said judgments in favor of said 
Ilarvey S. Taft against the county of Taylor for the sum of five 
thousand nine hundred and seventy-five and ,%2, dollars, with in- 
terest from the 4th day of October, 1881, until paid, at the rate of six 
per cent. per annum, and fifty-one and ,’)%y dollars, costs and ‘cost of 
collection of said tax: and also for the further sum of one thousand 
two hundred and fourteen and 45 dollars, with interest thereon 
from the 2lst day of February, 1582, until paid, at the rate: of six 
per cent. per annum, and forty-one and _ ,‘)fy dollars, costs therein 
expended and cost of collecting said tax, on all the real estate and 
personal property in Taylor county subject to taxation under the 
revenue laws of the State of Kentucky, including the amounts 
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owned by the residents of said county which ought to be given in 
under the equalization laws of said State, so that complaint 
10 be not again made to said circuit court, and that you certify 
perfect obedience to this writ and due execution of the same 
to the said circuit court of the United States for the district of Ken- 
tucky, to be held on the third Monday in February, 1887. Hereof 
fail not at your peril, and have then and there this writ. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, and the seal of our said circuit 
court, this 2nd day of February, 1557. 

(SEAL. | SAM’L B. CRAIL, Clerk, 
By HENRY F. CASSIN, D. C. 


Upon which mandamus the marshal made the following return, 
to wit: 


I appoint Joseph Tydings a special bailiff to execute the within 
writ of mandamus. 
ebruary 2nd, 1559. 


A. J. GROSS, 
U.S. M., Ky. 


Executed the within mandamus on John W. Bass, presiding judge 
of the Taylor county court, February 5rd, 1887, by delivering to him 
a true copy hereof. 

A. J. GROSS, U.S. AL, 
Pr J. M. TYDINGS, S. B. 


Affiant, J. M. Tydings, the special bailiff to execute this writ, states 
that his return and endorsement made on the writ hereto attached 
is true; that he is over 21 years of age, and that he is not a party 
to nor interested in this action. 


J. M. TYDINGS. 


1] Subscribed and sworn to before me by J. M. Tydings this 
15th day of February, 15887. 


And at a term of our said court held for its February term, 1887, to 


ior wit, on Monday, February 21st, A. D. 1887, came the plaintiff in each 
— of the foregoing cases, by John Barret and Wm. E. McAfee, his attor- 


! | neys, and filed in court a notice of a motion for a peremptory writ of 

e mandamus duly executed, and moved the court for a peremptory writ 

of mandamus in accordance with the said notice; to which motion the 

defendant, by John W. Bass, objected ; and thereupon the said de- 
fendant, by his attorney, filed his response to the alternative writ of 
mandamus. Whereupon came plaintiff, by his said attorneys, and 
filed a general demurrer to said response, and this case is passed 

| until February 22nd, 1887, at 10 o'clock. 

° 


The response of the defendant above referred to is as follows: 
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Be sponse. 


Phe Cireuit Court of the United States for the District of Kentucky. 


Harvey S. Tart, Plaintiff, 
Us. 
ass, Presiding Judge of the County Court of Taylor 
County, Kentucky, Defendant. 7 


This day came John W. Bass, as presiding judge of the 

Tavlor county court, and, for his answer to the writ of man- 

mus awarded against him herein, states that while it may be true 
th plaintiff, Harvey 5S. Taft, did on the 4th day of October, 
ISSI, recover a judgment in the circuit court of the United States 

Kentucky district against the county of Taylor for the sum 
thousand nine hundred and seventy-five dollars and ,%,8, dol- 

with interest thereon from the 4th day of October, 1581, at the 

of six per cent. per annum until paid, and for fifty-one and {°; 

rs costs therein expended ; and that he, the said Taft, also re- 

vered another judgment in said court against said county on the 

lay of February, 1882, for the further sum of one thousand 

d and fourteen and (09 ‘dollars, with interest thereon 

Yist day of February, 1882, until paid, at the rate of six 

annum, and for forty one | and ,°4; dollars costs therein 

| but avers that this defendant had no knowledge, informa- 

that such was true until this notice and writ of man- 

awarded-and served on him. Defendant, answering 

that while it may be true that both of said judgments 

were rendered on interest coupons on bonds of said county 

issued in aid of the Cumberland and Ohio Railroad Company, 

id that while it may be true that executions were issued, on 

lyments and placed in the hands of the marshal of said dis- 

nd were by him returned, in substance, * No property found,” 
ved by plaintiff, but denies that he had any notice or infor- 

mn that such proceedings were had thereon. For further an- 

defendant states and avers that both of said judgments 

Jtained, if obtained at all, against said county long before he 
ected, qualified, or acting as presiding judge of said Taylor 

and that all the proceedings had thereon were had 

smmencement of his term of office as presiding judge 

ty. Defendant, answering further, states and avers that 

| judge of said county at the regular August election, 

he election of county officers, on the 7th day of August, 

| was duly qualitied as such and executed bond as such as 

law and took the oath of office on the 4th day,of Sep- 

iss2. which was long after said judgments were obt: ined 

said proceedings were had thereon, if had at all, as alleged 

ndant, for further answer, states and avers that ever sipee 

rerm of oftice begun as acting and presiding judge 

‘the Taylor county court, viz., on the 4th day of Septemher, 
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1882, he has caused a tax to be levied, and levied a tax on 
all the real and personal property in said county subject to taxation 
under the revenue laws of Kentucky sufficient to pay all interest 
coupons on bonds of said county issued in aid of the Cumberland 
and Ohio Railroad Company, as the same a-crued or become due, 
and sufficient to pay for the collection of same, and sufficient to pay 
plaintiff s said judgments, interest, and costs, and cost of collection, 
as will be shown by the records of the orders of the Taylor county 
court. Duly certified copies of said orders will be filed herewith 
and made part hereof, marked, respectively, “A,” “ B,”’ “C,” & “ D,” 
if required. The defendant, answering further, states that in obedi- 
ence to the writ of mandamus awarded against him herein that he 
has caused an order to be entered upon the records of the Taylor 
county court, making a levy of (863) cents, eighty-six and one-half 
cents, on each one hundred dollars’ worth of all the property, both 
real and personal, subject to taxation under the revenue laws of 
Kentucky in said county, which is shown by the assessor’s book of 
said county to amount to $1,229,274.00, which said levy is amply 
sufficient to pay off plaintiff's said judgments, interest, and 
15 costs thereon, and to pay for the cost of collecting the same. 
A certified copy of said order is filed herewith and made part 
hereof, marked “X.” The defendant, for further answer, states that 
he entered an order upon the records of the said Taylor county 
court appointing J. P. Gaddie collector for Taylor county, who is a 
citizen of said county and a good and competent man, to collect 
said tax for the payment of plaintiff’s said judgments, interest, and 
costs. <A certified copy of said order is filed and made part hereof, 
marked “Y.” The defendant states that the office of sheriff of Tay- 
lor county is now vacant and has been vacant sifice the year 1877 
up to the present time, and for that reason he made the order 
appointing the said Gaddie collector as aforesaid. The defendant, 
for further answer, states that the law under which the said 
county's bonds were issued in aid of the said Cumberland and 
Ohio Railroad Company, and from which plaintiff's said debt 
emanated, does not confer upon the defendant, as presiding judge 
of said Taylor county, the power or authority to collect plaintiff's 
debt himself, nor to enforee the collection of same. It wll confers 
the power and authority on him to levy a tax on the taxa- 
- ble property in said county sufficient to pay same and to 
16 appoint a collector to collect same, if the office of sheriff be 
vacant, and defendant feels that he has fully discharged his 
duties in the premises as said presiding judge; wherefore he prays 
to be dismissed with costs and for ail proper relief. 
John W. Bass states that the foregoing statements are true, as he 


verily believes. 
JOHN W. BASS. 
Subseribed and sworn to by Jolin W. Bass before me this Feb- 
ruary 21st, 1887. 
SAM’L B. CRAIL, 


U.S. Commissioner. 
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The Exhibit “ X and Y,” referred to in response, is as follows, to 


State of Kentucky, Taylor County Court. February Term, leb- 
ruary 7th, 1887. | 


It is ordered by the court that for the purpose of paying the two 
idements of $10,623.63, which ineludes interests and cost¢ obtained 
by Tlarvey S. Taft in the cireuit eourt of the United States for the 
Kentucky district, at Louisville, Kentucky, against Taylor dounty, on 
he 4th day of October, 1ISS1, and on the 21st day of February, 1582, 

| for the eost of collection of same, that there be, and fis hereby, 
Ja tax of S64) cents on the one hundred dollars’ worth of tax- 
bie property listed and returned by the assessor, E. B. Miller, 


ly assessor of said county, for said year 1887, said amount ne 
evied and paid out of said taxable property for said year 
ISST: amd J.P (saddte 1s ‘Ly? pointe “«d colleetor to colleet and account 
for same, and is allowed 10 per cent. on said amount thertfor. 
\ cop : 
\ttest A. T. CAMPBELL, 
Clerk Zaylor County (ourt. 
? 
ile demurrer above referred to is as follows, to wit: 
lh miurrer. 4 
Cirenit Court of the United States, Sixth Cireuit and Kentucky Dis- 
trict. 
, eae ° e . ® 
HHanvey S. Tart, Plaintiff, 
foe Peestpixna Jvupge or toe Taytor County Court, Defendant. 
‘ 7 * ’ ¢ . 
The} . Harvey 8. Taft, demurs to the response of J. W. 
k presiding: judge sf he Taylor county court, filed herein, and 


ls saves thraat ber Py peqpene dloes not state facts suflicient lo 
ors up port a defense herein. 

DODD & GRUBBS, | 

BARRETT ann W. KE. McAFEE, 

Db. W. SANDERS, 7. g 


6 

\nd at a term of our said court, held for its February term, 1887, 

to wit, on Tuesday, February 22nd, 1887, came the plainiff, Harvey 
S. Taft, and moves the court to appoint the maishal of the 

1s district of Kentucky to execute the inandamus h@rein and to 
collect from the tax-payers of Taylor county the taxes assessed 

| jovied, for the purpose of paying the plaintiff’s judgments herein. 
\nd on another day of said term, to wit, on Wednesday, February 
25rd, A. DO ISS7, thie action coming on to be heard on he pending 
motion and on the demurrer to the response of the defegdant to the 
writof mandamus herein, and being fully argued by-counsel for 
both sides and submitted to the court, and the court being now suf- 
ficiently advised, it is now considered, ordered, and adjutlged that so 
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much of the said response as relate- to the appointment of collector 
be, and it is, adjudged insufficient, and that the demurrer to that 
portion of the said response be, and it is, sustained. It is further 
ordered and adjudged that the motion for peremptory writ against 
the said defendant in relation to the appointment of a collector to 
collect the levies made by the said defendant and deseribed in said 
response be, and it is, sustained to the said extent to which the de- 
fendant appears, objects, and excepts. It is further ordered 
19 and adjudged that the motion made herein for the court to 
appoint the United States marshal for the district of Ken- 
tucky as collector to collect from the tax-payers and taxable prop- 
erty of said Taylor county the amounts severally assessed against 
them, under and in accordance with the terms of the said special 
levy made in obedience to the writ of mandamus herein, be, and the 
same is hereby, sustained, and the marshal is hereby appointed such 
collector; but this appointment will be suspended or rescinded when- 
ever it is shown by the said defendant, Taylor County, that its or its 
appointees are willing and able to execute this judgment. Before 
proceeding to execute this judgment the said marshal is required to 
execute bond, with sufficient sureties, to be approved by the court, 
payable to said Taylor County, conditioned that he will faithfully 
and in proper time account herein for all moneys collected by him 
under the said levies. The said marshal will not proceed to act as 
such collector until the expiration of ninety (90) days from this date, 
but after the lapse of said period, if the he fendant has not in 
20 the mean time manifested its willingness and ability, through 
its own officials, to proceed in good faith to execute this judg- 
ment, then the said marshal will proceed, without further delay, to 
execute the same, and will continue the execution thereof until the 
same shall have been fully executed or until his appointment shall 
have been suspended or rescinded on the conditions hereinafter 
stated. ‘ 


And afterwards, to wit, on 18th day of May, 1887, came the de- 
fendant, by his attorneys, and filed his appeal bond herein, which 
is approved by the court, and is as follows: 

Know all men by these presents that we, John W. Bass, presiding 
judge Taylor county court, principal, and J. T. Caldwell, Jno. V. 
Turner, & others, sureties, are held and firmly bound unto Harvey 
S. Taft in the sum of six hundred dollars, to be paid to the said 
Harvey S. Taft, executors or administrators; to which payment, 
well and truly to be made, we bind ourselves and each of us, jointly 
and severally, and our and each of our heirs, executors, and ad- 
ministrators, firmly by these presents. 

Sealed with our seals and dated .this 18th day of May, A. D. 1887. 

Whereas the above-named John W. Bass, presiding judge of the 

Taylor county court, hath prosecuted a writ of error to the 
21 Supreme Court of the United States to reverse the judgment 

rendered in the above-entitled suit by the circuit court of the 
United States for the district of Kentucky, at Louisville : 

Now, therefore, the condition of this obligation is such that if the 
2—1050 
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above-named John W. Bass, judge of the Taylor county court, shall 
prosecute his said writ of error to effect and answer all cogts if he | 
shall fail to make good his ples fl, then this ob ligation shall be void ; 


otherwise the same > shall be 


ond remain in full force and virtue. 


JOHN W. BASS, 


Presiding Judge Taylor County ; Court. 


By JOUN W. 


Sealed and delivered in presence of— 


A. T. CAMPBELL, 


f oF v), 


Srare oF KENTUCKY, | 
(i ounty of Taylor, j 


[, A 


act : 


Taylor County Court. 


R. E. PURYEAR, 

WM. C. WEBSTE R, 

CHAS. PATTERSON, | 

THOMAS M. REED, 

W. R. T. McFARLAND, 

J. E. DURHAM, 

J. T. CALDWELL; 

L. VICTOR, : 

B. W. TUCKER, 

NATHAN COX, 

WM. P. SAXTON,° , 

L. R. HASTINGS, 

G. W. HAWELL, ! 

C. H. BRAGG, : 

JO. H. MILLER, — 

W. F. CLARK, 

D. B. MOORE, ; 

ISAAC TATE, : 

lk’. P. GAINES, ‘ 

GEO. LEE, 

JAS. D. MILLER, ‘ 

J. W. TATE, 

W. W. INGRAM, 

C.W. WRIGHT, 

J. N. TURNER, &: 

JNO. A. WALFORD, i 
BASS. 


<P OTE ION Eg 


Se i satel 


T. Campbell, clerk of the county court for the _—? afore- 


said, do certify that the names signed to the within bond makes said 


honda good 


end bonds smen to Judge 


) amount in excess thereof, and that the written 
John W, 


and solvent in law for said amount and‘a large 


authority of 
ass to sign their names 


to this said bond is on file and of record in my office. 


Given under my 
ISS, 


(sear. | 


A mrove cl 


HOWELL FE. 


JACKSON, 


Circuit Judge. 


hand and seal of office this 18th day of May, 


A. T. CAMP BELL 
Clerk Taylor County Court. 


a re 
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The power of attorney above referred to is as follows: 
STATE OF Kentucky, Taylor —: 


This written request and authority witnesseth : 

That whereas it hath become necessary for Taylor county to exe- 
cute an appeal bond—that is, a bond for the costs in the appeal ef 
the defendant from the judgment of the U.S. circuit court at Louis- 
ville, Ky:, in the consolidated mandamus cases of H. 8S. Taft vs. John 
W. Bass, as judge of Taylor county; James Edgar vs. Same, and 
Citizens’ Natioral Bank of Louisville, Ky., vs. Same, to the Supreme 
Court of the United States: Now, we, the undersigned, do hereby 
request, authorize, and direct John W. Bass, county judge of Taylor 
county, or A. T. Campbell, county clerk of Taylor county, to write, 
affix, and place our names in and to said bond or obligation, and 
when so done that it have, as far as we are concerned, the same 
virtue and effect as if done by us. 

Witness our hands at Campbellsville, Ky., April 4th, 1887. 

Rh. Eb. PURYEAR. 
23 W. C. WEBSTER. 
CHAS. PATTESON. 
THOMAS M. READ. 
W. R. T. McFARLAND. 
I. KE: DURHAM. 
J. T. CALDWELL. 
» VICTOR. 
B. W. TUCKER. 
11s 
NATHAN x COX. 
mark. 
Attest : Rh. E. PURYEAR. 
WILLIAM P. SAXTON. 
L. R. HASTINGS. 
G. W. HAWELL. 
C. H. BRAGG. 
JO. H. MILLER. 
W. F. CLARK. 
D. B. MOORE. 
ISAAC TATE. 
KF. P. GAINS. 
‘G. W. LEE. 
JAS. D. MILLER. 
J. W. TATE. 
WM. W. INGRAM. 
‘C. W. WRIGHT. 
J. N. TURNER. 
JOHN A. WOLFORD. 


omnes 


District OF KENTUCKY, 88: 


I, Sam’l B.' Crail, clerk of the district court of the United States 
for the district aforesaid, at Louisville, do hereby certify that the 
foregoing 23 pages, this included, contain a true and complete tran- 


IZ JOIN W. BASS, &€., VS. HARVEY 8. TAFT, 


script of the record of the proceedings had in the gourt in the case 
mentioned in the caption hereof. 

Witness my hand and the seal of said district court this LOth day 
of June, 1887. 

iSeal 6th Cireuit Court, Ky. Dis., U.S. of America. ] 


SAM’L B. CRAIL, Clerk. 


21 bD ndorsed : Jno. W. Buss, presiding judge Taylor Co. 
court, pl'if in error, vs. Harvey S. Taft, def? U, in error. ‘Tran- 
script 


25) Usrrep Srates or AMERICA, | 
District af Kentucky, j 


The President of the United States of America to the judges of the 
circuit court of the United States for the Kentucky district, 
(;reeting: 

Because in the record and proceedings and alsd in the rendition 
of the judgment of a plea which is in the said circuit court before 
you, between Harvey S. Taft, plaintiff, and John W. Bass, presiding 
iidge of the Taylor county court, defendant, a manifest error hath 
happened tothe great damageof thesaid Jolin W. Bass, presiding judge 
of the Taylor county court, as by bis complaint appears, and it being 
fit that the error, if any there hath been, should be duly corrected and 
full and speedy justice done to the party aforesaid in this behalf, 
you are hereby commanded, if judgment be therein given, that 
then, under your seal, distinetly and openly, you send the records 
and proceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so that you 
have the same at the city of Washington on the first day of the 
next October term in the said Supreme Court to ‘be then and there 
held, that, the reeord and proceedings aforesaid being inspected, 
the said Supreme Court may cause further to be done therein to 
correct that error whatof right and according to the | law and custom 
of the United States should be done. 

Witness the Ilonorable Morrison R: Waite, Chief Justice of the 
Supreme Court of the United States, ana the seal of sald circuit 
court, at Louisville, in said district, this 18th day of May, A. D. 1887, 
and of the Independence of the United States the 111th. 
cuit Court, Ky. Dis., U.S. of America] 

SAM LB. CRAIL, 
C10, A.D. 


SS 2 


“=, iith ¢ 


\llowe a by— 
HOWELL EF. JACKSON, 
Cireuil Judge. 


45 [NITED STATES or AMERICA, |} 
: ; , 7 » 82 
District Oo} Kentucky, j 


To Harvey 8. Taft, Greeting : 
You are hereby cited and admonished to be and appear ata Su- 
preme Court of the United States to be held at Washington, on the 


—_— 


a 


ities. % saath - —_ 


a. & ae 


JOHN W. BASS, &¢., VS. HARVEY 8S. TAFT. 13 


10th day of October next, pursuant to a writ of error filed in the 
clerk’s office of the circuit court of the United States for the said 
district of Kentucky, wherein John W. Bass, presiding Judge of the 
Taylor county court, is plaintiff and you are defendant in error, to 
show cause, if any there be, why the judgment in said writ of error 
mentioned should not be corrected and speedy justice should not be 
done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court.of the United States, this 15th day of May, in the 
year of our Lord 1887, and of our Independence the 111th. 

[Seal 6th Circuit Court, Ky. Dis., U.S. of America. ] 
HOWELL E. JACKSON, | 
Circuit Judge. 


27 [Endorsed :] Jno. W. Bass, presiding judge, &e., pl’ff in 
error, vs. Harvey 8. Taft, deft in error. Citation. Win. E. 
McA fee. 


Executed the within on Harvey S. Taft by delivering a true copy 
of the within citation to Wm. E. McAfee, attorney for said Harvey 
S. Taft, at Louisville, Ky., this June 10th, 1887. 

By J. V. McDONALD, D. M. 


Marshal’s fees, to serving 1 copy, $2.00. 
28 Assignment of Errors. 
Supreme Court of the United States. 


Joun W. Bass, Presiding Judge of the Taylor County Court, Ap- 
pellant, 
v8. 
Harvey 8. Tarrt, Appellee. 


Now comes John W. Bass, presiding judge of the Taylor county 
court, and asks a reversal of the judgment of the circuit — of the 
United States for the district of Kentucky, rendered February 23d, 
1887, and for cause therefor assigns the following errors : 

Ist. The court erred in not sustaining the demur-er to the re- 
sponse to the petition filed by the plaintiff, because the facts stated 

in the petition are not sufficient to constitute a cause of action. 

29 2d. The petition alledges that it was the duty of the Tay- 
lor county court to levy annually a tax sufficient to pay the 
interest on the subscription of the county, and shows that coupons 
sued for were due long prior to the year 1887, and does not aliedge 
that the county court had not levied and collected a tax for the year 
the coupons represent interest on the subscription sufficient to pay 
the same, and had not since said time levied and collected said tax. 
3d. The petition does not alledge that there was no sheriff and 
no “other person authorized to collect the State revenue” had been 
appointed by the county court, and no “ special collector” of rail- 
road tax had not been appointed. 


court erred in sustaining the demur-er to so much of the 
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t 


OWN W. BASS, &@., VS. IPARVEY,S. TAPT. 


county judge as relates to the appotntment of col- 
ctor and in adjudeing the same tosuflicient. 
The court erred in sustaining, the motion for a per- 
‘in relation tothe appointment of a 
the levies hide by tho defendant ane deseribe d 


an riedamus 


erred in appointing the United States marshal il 
ct the uaxes levied under the statutes of Kentucky 
Lo propy ry it) Tavlor county. 

erred in enforcing the collection of taxes levied 

"ity of thir se acts lo pay Interest On) the COUPOns 


bed t and to poan the costs of the suits. 


’ 


i 


muanityv 


tf? 
sit 


’ 


'* ne 
Litbet tf 


over: WKentucky ©. C.ULS., 
tdgve of the Taylor county court, plaintil inverror, 
iled September [. 190d. 


rterred in rendering any Judgment except compelling 
deve te perform his duty as required by the law. 

In rendering; a judgment against 
It was not before court; for which errors 
others which the superior judgment of the court 
the prays that said judgment be reversed and the petition 
, 


-eourt erred 


distuiissed, 


JOLIN W. BASS, 


Presi Li aniy Sudy of thre Liylor County Court, 


By PHIL. B. TIROMPSON, 


No. 


Logo. 


JR., 
Attorney. 


John WW. 


Taylor County Court, Appellant, 
OS. 


HaRvEY 8. Tart, Appellee. 


Joun W. Bass, Presiding Judge of the) 


' Brief of Appellant. 


ee nee a 


SUPREME COURT OF THE UNITED STATHS. 


| PHIL. B. THOMPSON, JR. 
Attorney for the Appellant. 


R. O. POLKINHORN PRINTER. 
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SUPREME COURT OF THE UTED STATES. 


Joun W. Bass, Presiding Judge of the 


Taylor County Court, Appellant, | 

| 

rs, 

| 

) Harvey 8. Tarr, Appellee. 


Brief of Appellant. 


The appellant, John W. Bass, who is the Presid- 
ing Judge of the Taylor County Court says, fhat in 


the judgment rendered by the United States Circuit 
Court, on February 23d, last past, against him, in 
eertain mandamus proceedings had before said court, 
that grave errors were committed by the court affeet- 
ing the substantial rights of himself and of the other 
people of Taylor County, whom he represents, which 
errors he has assigned upon the reeord, and begs 
leave to exhibit the same in this brief. 


The first error assigned by the appellant is that— 


‘* The faets stated in the petition do not constitute a 
cause of action, and that the demurrer to the re- 
sponse should have been sustained to the petition.”’ 


This is necessarily so, for if the demurrer was sus- 
tained to the response, the question would arise, can 
judgment be rendered for the complainant on the 


. 
N 


fuets stated in his petition; and, if not, the petition 
should and would be dismissed ? 

~o it was held in JVarlen vs. Me Donald, 14 Ben. 
Mon.. 547, and loung vs. Duhme, 4 Met., 242. (Ken- 
tucks Reports): 


“A demurrer toa pleading presents all previous 
pleadings for the consideration of the court, which 
should decide against the party committing the 
first fault.” 


And in Wilehell vs. Matingly, (st Met., (Ky. Re- 


ports), page 237: 


‘Held substantially the same, excepting that a 
demurrer waived all other defeets except want of 
jurisdiction on the part of the court, and that the 
petition did not state facts suflicient to constitute a 
cause of action.” 


In order toa full understanding of the case, I quote 
from the aet incorporating the Cumberland & Ohio 
Railroad Co. and amendments thereto such parts as 
appear to be necessary. 

Section 1) of the act of February 24th, £869, Ses- 


sion Aets, L860, Vol. 1, page 470, provides: 


‘That any city, town or county through which said 
proposed road shall pass, is hereby authorized to sub- 
ribe stock in said railroad company.” * * * ‘All 
said bonds shall be payable to bearer with :coupons 
attached, bearing any rate of interest not exceeding 
ix per cent. per annum poyable semi-annually in 
the city of New York * * * the County Court 
having jurisdiction inany such county that may sub- 
scribe for stock in said railroad company are hereby 
citi horized ciniel re juired lo levy annually nel collect 
a fax upon taxable property in their respective cities, 
towns and counties, as listed and taxed under the 
revowie luis Ol this State. (f sufficient Sli, lo Puy 


—_— a, 


This dpile rest (iii said honds (ix if CLOCOTHTOS, together with 


the cost of collecting the same. * , & ‘They may 
establish il sinking fund, VC. , : ; The person col- 


lecting said tax shall give tax receipts for the same, 

and any tux payer paying tax to said road under the 
provisions of this act shall be entitled to stoek in 
said railroad company to the amount of taxes he may 
a. * and whe never such rece ipts to the cniaanentee 
amount of one share or more shall be presented to Stee 
a company, or an officer or agent designated by it, 

a certificate of stock shall be issued for fractional 
partosame “ * * freuen, * - - 
holders of stock issued on such receipts as aforesaid 
shall be entitled to the same dividend and to all the 
rights and privileges as the original and eash stock- 
holders. Awd provided further, ‘That said COMmMpany 
may in any way thai may seem expedient to it pro- 
vide for and pay each and any vear to the cities, 
towns or counties, or any of them, the amount of 

taux levied by reason of said bonds, and thus stop the 


; ee @ Ma. Collectors to 
eolleetion of ti ix for that vear. And provided appointed. 


Suan, * * * the County Court 7 9 ee 


appoint collectors for said tax, or may require the 
sheriff * * * to eelleet the same, all of whom 
shall have the same powers and remedies and shall 
proceed in the same way for the collection of said 
tax as the sheriffs in the collection of State revenue. 
: ‘Ifthe collections are made by the sheriffs 
they shall settle and pay over the tax at the Commission- 
‘ - , ‘ ers for collect- 
same times that sheriffs are required to pay the State ing. 
revenue, and for their services in collecting, they 
shall In no case be allowed more than three per cent. 
commission on the amount collected.”” 


On the iith day of Mareh, 1870, (see Session Acts, 
Vol. 2d, p. 226, Ch. 610, See. 4), the charter of the 
Cumberland and Ohio Railroad was amended, so that 
it was provided 


“The Sheriff of the County in which said tax shall ,Amengment. 


‘levied shall collect the same at the same time he jo be the cok 


ctors. 


icine. ie ee 


6 ir 


OR A eR eb 


collects the State revenue and be allowed the same 
commissions therefor, and shall settle for and pay 
the same to the /reasurer of said COM PAH at ‘the 
time he is required by law to pay over the county 
levy, and he and his official securities on. his official 
bond shall be responsible for the same and for the 
same daumawes fora failure to collect, or non-payment 
of the same, that sheriffs are by law lable for on ae- 
count of not paying ove r the Sti ite re venue to be col- 
lected In the same way. oo 


Section 0 fixes a penalty of ten per cent. damages 
for non-payment by the sheriff of these taxes to the 


e 
company. 


Section LO 


‘That sheriffs and all other officers having in their 


ti 

hands taxes levied under said act of incorporation 
and this amendment thereto shall use all the reme- 
dies and exercise all the powers of destraining and 
selling personal property which sheriffs are author- 
ized to use in the collection of State revenue,’ KC.. 
&eo: the section then provides ** the manner of levy- 
ing upon, selling and redeeming land, &e., and to 
pay taxes.” 

(The other officers referred to in this section are 
marshals of cities and towns, or collectors appointed 
In cities or towns. ) 

Section 12 provides— 

mt ‘The County Court * * * shall annwally levy 
ea tax uponall the property In such * * * county sub- 
i » taxation for State revenGe * * * sufficient to 
hit st on said bonds when due. and the 


principal thereof at maturity. 


Section 18 provides that the coupons on the bonds 
shall be received in payment of taxes by the counties, 
&c., &. ? 

The charter of the company was further amended 
February 13, 1872, Sessions Acts, 1871-2, vol. 1, page 
315, chapt. 265, section 3, which provides, that the 
county shall appoint three sinking fund Commis- 
sioners, their term office, &c., Ke. 


Section 4 


‘That the sheriff of any county or other officer 
who shall collect the taxes levied as aforesaid, shall 
pay over the same to said Commissioners of the sink- 
ing fund; and said Commissioners shall see that the 
sheriff or other officer collects and pays over accord- 
Ing to law the said taxes levied as uforesaid, and 
shall institute legal proceedings a 2ainst him in case 
of failure. They shall apply the taxes collected, if 
any, to pay cash subseriptions to the payment of the 
sume at the principal oflice of said company, and 
they shall appropriate the taxes levied to pay in- 
terest on the bonds issued in pred Vreven of subserip- 
tions in payment of such interest at the city of New 
York,’ &e., &e. 


Section 8 introduces a new. feature into taxation 
‘under the revenue laws for the collection of State 
revenue, by taxing the lands of non-residents of a 
county, and directing how (he sheriff is to collect 
the tax and sell the lands in default of payment. 

The act incorporating the Cumberland and Ohio 
Railroad Company was furtheramended Mareh 11th, 
1873, Sessons act 1873. Vol. 1, page 479, Chapt. 375. 

Section 1. It shall be the duty of the respective 
County Courts of the counties or districts of coun 


ties that have issued or may hereafter issue bonds 


Coupons to 
” received in 
payment of 
taxes. 


Amendment 
of Feb. 13, 1872. 
Sinking Fund 
Commis’rs. 


Amendment, 
March 11, 1873. 


rr 


Annual one in) pray ment of subseriptions TO the eapital stock of 


i Ager 
jm Cumberland and Ohio Railroad Company, 
ros P My at the April or May term of said court, to 
levy u tax on the ‘property of sald eounty or dis- — 


triet of county subjeet to taxation for revenue pur- 
poses, sufficient to pay one vear’s interest on said 
byeonels, | ; 


Provided, that if from any cause such tax is not 

levied in said months, the same may be levied at any ° 

atpbyse pirerit ferm of ssid eourts.”’ 

Sherifor  Seetion 2. ‘It shall be the duty of the sheriff or 
ste ol he pe on eolles OTT, lhe Stale rerenue in enech 
tor eounty or distriet of county, in-whiech a tax Shall be 
levied for the purpose of the foregoing section, to 
collect said tax, and pay over the same to the sink- 
ing fund commissioners for his county or disfriet, on 


or before the first day of December in each vear, and me 
may pay the same in monthly installments, com- 
meneing on the Ist day of June in each vear ; and 
. nponm his failure to eolleet or pav over such’ tax iS 
required herein, he and his securities upon his offi- 
cial bond shall be liable for the same, and ten per 
eent. thereon, to be recovered upon motion of thesink- 
| ing furl Commissioners orany holder of any oond of 
; such county or district inthe counts of his couhity, ten a 
days notice of said motion having been ‘*first*® given. 
Provided, however, that if the County Court shall 
alii appoint a special collector of said tax, other than 
lector. when’ the sheriff, and such ‘appointed shall qualify, ‘the 
sheriff shall not be required to collect the tax for 
that year.” , 2 — 


Section 3. Says collectors shall receive such com- 
pemeation }) nsation as COUNTS Phbeh\ allow, het exceeding SIX per 
eent.. to be retained out of the sum collected. 


t 


Sec. 4. Tf sinking fund Commissioners are not 


pointed or fail to caet, the Sheriff or Colleetor 


- 
‘ 


shall pay out and invest taxes as they are directed 
to cdo. 

These seem to be the material provisions of the 
law for the levy collection, and payment of taxes to 
meet the interest on the subscription of the county. 

The duty of the County Court in regard to levying 
the tax is that it shall levy it annually, **to pay the 
interest on the bonds for that year.”’ It is manifest 
that by the provision that the company might pay 
the interest on the bonds to the county and stop the 
tax for that vear, that it was never intended that 
interest should run on and accumulate and a tax 
covering several years be laid at once. Nor was it 
intended that a separate levy should be made for 
every bondholder, but only one tax was authorized 
to be levied by the County Court and that one tax 
was to pay all the interest on the subscription for the 
vear and such a portion of the principle as the court 
affixed for the sinking fund. 

The presumption is that the County Court of Tay- 
lor County had annually, for all vears, prior to 1887, 
levied a tax on all property in Taylor County, sub- 
ject to taxation for State revenue, sufficient to pay 
the interest for each vear that this tax was collected 
by the sheriff, and paid over to the Commissioners 
of the sinking fund. 

There is no allegation that this is not true, and, if 
true, the County Judge is not in default. 


It may be true, as alleged—‘*That plaintiff has de- 
manded of John W. Bass, Presiding Judge of the 
Taylor County Court, that he cause to be levied on 
the taxable property, real and personal, listed for 
taxation in said County of Taylor for the year 1887, 
a tax suflicient in amount to pay his said judgments 


feolleetion andthat the Presiding Judge 
reel sane failed io make such levy, 
ke or cause said devy to be 


es not show the County 


rex the County Court is il 


7, betion ane erin only do what 


sa hich governmental power 
ire grants it to another tribu- 

ist in striet conformity to 
he power is granted, and a 
| ataul to the attempt to 
Bush, 208; 10 Bush, 724, Ky. Re- 


7 County Judeve to levy 
t | “al series af aun i llegation 
Site. Vs ars, mitist be 


: ¢ . 
| naot a refusal lo perform 


toon vo ria Jel. ISS87 


‘. 

County Court shall make 
\ jhoor Mf iV TO) toast vear, 
ltat that time, at any 


of Mareh T1. IST proviso 


> . > 
not in default in levving a 


luv had passed, and 
;7 ad 


PeCOom D the doing of aon 
h is not then due.” 
Leval Remedies, £ 36.) 


ts Saasadin tans tie ie 5 ell ily, . 


y 


3d. The demand upon the County Judge was pre- _, Demand pre- 
mature, because the assessor books are not filed with . 
the County Clerk until the Ist day of May, which 
exhibits to the County Judge the taxable property 
of the county on™ hich heis to lay the tax. (General 
Statutes of Ky., 1883, Chap. 02, Article 5, § 4, page 
719.) Ile cannot levy intelligentiy the tax until the 
amount of property is ascertained on which it is to 
be levied. 

A large portion of the property did not have to be 
listed until after April Ist. (§ 15, General statute, 
SUPA.) | 

The rate of taxation to produce a certain sum is 
regulated by the other factor, the amount on which 
the levy is laid. Therefore, the legislature wisely 
provided that the County Court should not levy the 
tax until the assessor’s returns were tiled showing the 
amount of taxable property, viz., after Aprilor May. 

4. The demand on the County Judge, and on which 


he is alleged to have defaulted was **that he cause , Be power to 
‘ evy on real 
und personal 


to be levied on the taxable property, real and Per~ property. 


sonal, listed for taxation in said county of Taylor for 
the vear 1887, &e., &e.”’ 

A. NO property Was at the time listed for 1887. 

B. The statute directs the tax to be levied ‘on the 
property of the county subject to luxation for Slate 
rerenue.” There is a great difference between * the 
property of the county subject to taxation for State 
revenue,’ and ** the real and personal property listed 
for taxation.” 

State revenue reachesall choses inaction under what 


isknown os lhe « pualizalion Th rhe simply the veal 


lavdtlion. (General 


aud persoual propertly Liste A fo 
Statutes, Ky., p. 


vas that he levy asuffielent sum 


Y Tyodyt pratesrs =f anal COSTS, 
é 
r fo do under 
, ; 1} , , 
V chennai a tax TO 


bseription for -that vear, 

r the sinking fund as he af- 
lto levy a tax to pay ¢ufer 
lefanited upon, or to pay costs 


Ile has no power to levy to 


any court, only to pay the in- 


reapparent by the fact that 


te stock tor the amount of 
COUNT praia in tuxes by lim. 
no part of the stiles ription, 


’ 


fon TUN pavers Conneot be tit 


int. Costs are no part of the 


ck cannot be Issued upon tax 


ent of costs. Tf so, the rail 
in stock the costs laid lhpeon 
Sp pose the costs amounted 
head thousand dollars, then 
m the colleetor would 

enall the receipts were 
unfortunate rattroad com- 

ed thousand dollars 


ithe default of the sub- 
tation to exhibit the ab 


Ps . . 
for his interest on his 


claims nenuinst the 


rdinary reventes pro 


vided py law for the payment of county claims, and 
cannot be levied for under these statutes. 

So, we find again, that the County Judge is not In 
default on the charge made in the petition. 

The 2d error assigned is that the petition does not 
allege that the County Court, the year the coupons 
were due, had failed to levy an annual tax upon the 
property of Taylor County, subject to taxation for 
State revenue, sufficient to pay the interest for that 
vear on their suseription to the railroad, and bad 
never levied or collected such tax since that time. 

The judgment and return of vuvdia bone does not 
negative the laving and collection of such.a tax. 

Suppose it was levied and collected the presump- 
tion is that it was, and there is no allegation it was 
not, then the money. collected was paid into the 
hands of the sinking fund Commissioners, whose 
duty it was to pay it out in the city of New York to 
the coupon holders for that vear. Yes, but says 
plaintiff, | was there waiting for my money, and did 
not get it. Then your judgment only shows that the 
sinking fund Commissioners have your money and 
your cause of action Is against them. It is the duty 
of the petitioner to make out a cause of action 
against the party proceeded against and in man- 
damus, he must by allegation negative all other 
remedies, for mandamus is only allowed as writ of 
last resort, to preventa failure of a right for which 
there is no other remedy. There is no allegation in 
this case inconsistent with the facet that this money 
is already colleeted and in the flhands of the sinking 
fund Commissioners for complainant’s use. 

The 3d error assigned is that the petition is defee- 


tive in not alleging that the sherill’s oflice was vagant 
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th surety, as provided by law for the collec- 
revenue, he | 


bond VW} 


tion of the his office, 


shill forfell 


fails to give bond for: 


‘Sec, 2. When the sheriff 
the collection of the revenue, the County Court shall 
apy oint a collector of the revenue for that vear, 
Such collector shall be governed by the laws 
walating the dutie 8 Of sheriffs in the collection of 


a reveritte, 


Then the other person Isa ‘*collector of State reve- 


nue,’ appointed by the county court, when the sheriff 
fails to qualify. 

In order toinvest the County Court with authority, 
the 
default ean be laid 
be so alleged ** that the 
ana the eourt failed 7 i appotiul a coll clor of 
Can the plaintiff allege in this case * 


to give bond,” and before any 
upon the 


sheriff failed to give 


sheriff must fail ** 
County Court, if must 
bond” 
Slate 


that 


POTOUuMEC, 


the sheriff failed to give bond?” Can he allege 
that ‘a collector of State revenue” was not ap- 


pointed, whose duty it was under the law to colleet 
the tax? Now, then, ‘that if 
the County Court: does appoint a special collector, 


COMES the pros sor, 


and he appears and qualifies, the sheriff shall be ex- 
eused for that vear.”’ 


But, suppose there is no sheriff and there is a col. 
lector of State revenue, wliose duty it is to colleet 
these taxes, is the County Court in default for not 


appointing ‘1 special collector so that the sheriff that 
Is not may be excused for that vear? 

All complainant is entitled to is, that some one 
be 


mandamus against the 


taxes shall in offiee, 


authorized to collect these 
hie 
County Court he must 
to collect 


and before ean maintain 


allege that no one anthorized 


these taxes is In office, and that it is the 


Appointment 
f Collector of 
Stafe revenue, 


‘ 
14 
ft 
manifest duty of the County Judge to appoint one. 
We | that if there was either a sheriff or col- 
I Stute revenue in existence, that if the County 
has any power, it is purely discretionary 
whether it will ‘ay point a special collector to perform 
7 ned by law upon other officers, which 
| »ecannot be controlled by any other court. 
That (ae ctor of these taxes is all plaintiff ean 
‘| mynd. and he does not allege that one is not in 
existence His petition is fatally defective. 
Therefore the 4th error assigned is well taken ; 
Dive is moti in the reeord to show thatthe county 
head | minted a collector of the State revenitle, 


| ecome the colleetor of railroad tux, 
had rheot, he cid appoint soln Graddie 


~pecial Collector, whieh exhausted his Sjpower and 


therity. Therefore his response was shiflicient on 
riiis Ye rit e 

| Sth and 6th errors assigned may be considered 
tous theras presenting broadly the power and jurisdic- 
tion of the Cireuit Court of the United States for the 
1) ctoflyentucky, ina mandamus caseyto appoint 
t | lL nited States Marshal, a collector,:to collect 
faxes | i by authority of the State, by a munici- 


pal corporation, to pay interest on its subscription 

rowed COMPANY, either where thete is ad Va- 
tlice of colleetor or where such officer 
snot before the court. 


Phis ape stionm is not new before the court fpr the first 


tine It has been considered often and Tully, and 
on hand every occasion has been deeifled in the 
li} . 

, ‘ _— of 7 / if Viidi Vs, A//; }i Counly (‘ours 


(\Avuluhy) avising out of a subseription to the 


- 
l. 


same raiiroad, under the same law, decided Novem- 
her, 1885, Justice Miitier delivering the opinion of 
the court, found in Vol. 115, U. 8S. Report, pages 
550 to 565 inclusive. will throw much light upon the 
subject, as the eases upon which appellee must rely 
were then carefully and ably reviewed by the learned 
judge. | 

In that case Thompson had a judgment against 
Allen County, return of -xulla bona, had pro- 
ceeded by mandamus, and compelled -the levying of 
a tax to pay his debt, and the appointment of a 
collector by the County Court, who failed to qualify. 

Up to this point the case is identical with the one 
at bar. 

Thompson then filed his bill in equity, asking the 
appointment of a receiver to collect the taxes, or 
other similar order, by the court of equity. 

Taft, in this case, asks the United States Marshal 
be appointed collector, and under the authority of 
the common law court, colleet and account for the 
taxes, Which order was made. Thompson’s order 
was denied by the lower court, which denial was af- 
firmed by this court. 

Wemay lay it down as the settled doctrine of this 
court, that mandaimus is the appropriate remedy to 
compel a municipal corporation to levy and colleet 
a tax authorized by the Legislature, to pay interest 
on bonds issued by authority of the State. (65 U.S., 
730, 62 U. S., 208, 11 Wheaton, 22.) 

In 19th Waodllaee, Heine vs. Board of Leree Com- 


missioners, Justice MILLER said, (page 657): 


‘It has been decided in numerous cases founded 
on a refusal to pay corporation bonds, that the ap- 


Iti 
propriate proceeding was to sne at law. and hy a 
| tof the court establish the validity of the 
nmount due. and by a: return of an 
Ho ascertain that no -property ean 
TL execution ta sitisfy such 
| thee. cata pority expsted for the 
nd colleet taxes for the payv- 


' eobt, amandamus would issue to com- 
mn to mise. bry taxation, the hhnowunt hecessary 

he debt.” (Cited as authority, 71 U.S. 

: 403: 6 Wallaee, 166: 5 Wallace, 705; 


( Wallace, 481; 73 U. S.,. 930.) 


7 Swear cpp ifr followed. Lie proceeded 
to get exactly in the position of thou- 


rs who have preceeded him when the 
r the hax To lye I \ led. Ge if levied, to be 
ollices were vacant, and the question 


one. ** What are you -going to do 

Walerfown, Wt Wallaee pp. 1lO7 to 125, 

i | , i suit, judement, execution, three 
Pcompel the levy of atax, he found at 

fiees In his way. So he filed a bill in 

eeourt ‘to direct the marshal to 

of the citizens,” and,apply it to 

fis debt. Mr. Justice’ Hunt dis- 


f the opinion that this eourt has hot 
. iX be levied for the payment 
lhyis prwey} te i pase burdens 

the highest attributeof sovereignty; 

tf. Tor publie purposes only: 

eagisl horvity only, 

next hel d to the 

| bevond the, power of 

Cl ry To @ssime the place of the 


7 


State in the exercise of this authority at once so 
delicate and so important.”’ : 

The learned judge then discussed the ease, Svp 
errisors vs. Rogers, 7th Wallace, 175. (74 UL, S. 162), 
in which the Marshal in a mandamus case was ap- 
pointed a commissioner to levy a tax upon the tax- 
able property of the county, and declared that the 
Nu pe visors VS. Rog rs was not authority for such 


. . . = ! 
action generally that it was decided upon a provision 


of tie lowa statute regulating mandamus proceed 
ings Which expressly authorized a commissioner to 
be appointed to perform the act which (Ae defendant 
refuses to perform. 

Now, mark you, the legislature of Iowa clothed 
the judiciary with this power by express statute, 
where the officer was @n caisfenc and refused to 
obey the process of the court. But SUpPpose the of 
fice had been vacant even under the lowa statute. 
eould the court have appointed a commissioner ? 
Not much. The commissioner could only do what 
the officer refused and after his refusal. 


The judge then says, In Rees vs. Wolerlown, supra: 


‘‘The State of Wiseonsin, of which Watertown is 
a municipal corporation, has passed no such aet. 

The ease of Superrisor vs. Rogers 1s therefore 
no authority. The appropiate remedy is a writ of 
mandamus, Riggs vs. Johnson & Co., 6 Wallace, 193. 
(73 U.S. Vol. 18, 775.) This may be repeated as 
often as occasion requires. I[t is a judicial writ, a 
part ofa recognized course of legal proceeding. Inthe 
present case it has been thus far unavailing, and the 
prospe ct of its future STIC CESS is pe rhiaps het iF itter 
ing. However this may be, we are aware of 20 au- 


om 


S pe isorae YW 
Jey not au 
rity 


i. 


‘earn efhor 7a], in this eaerir’ Te appotil i/s OM fi office yr TO PX- 


ee 


thi, 


| . , : 
thus necleeted by the eity, In a case 


of ynocel thee prerwel af this olor] Court te 


an officer to levy and colleet taxes under 


thority was again considered and denied in 


Iheine vs. The fhoard of Levee Cominis- 
Mad anace, Pi how to GOL. «S86 i. S. Re- 


power we are here asked to exercise is the 


of taxation. This power belongs in 
Pou tative Sovereignty, State or 
i} ye fore us the National sSover 


troclo with it The, power Mmtist 
n tl | stature of the State. So far 

if (+ | caotpes rhed., the Sfute las dele- 
power to the Leves (‘onmmissioners, If 
ih. i" isedl to eNist, the remedy is in the 
issess the tax by special statute 


other tribunad. lt is nof 
Isdietion in any Federal 
rhiatoles f P STEP HP Hse that any lewis 
leet a Federal Court for that 

Pheed ocotne aft ty itihverent 


7 
mene 


ite rINes, 


; ' f il meV \N ablica ¢ 
= hici le Hie olthe beeeds rial 
lative funetions-of the State 
lt isa mostenxtraordinary request and 
- t would involve consequences No 


of judicial proceedure, the end of 
lem can foresee. In the cases of Wall- 
}? ~— It, 7 Ft, ¥ alrencdy 


refused fo enter upon 


1) ’ } IS @*lpse Ta) (ie 


eousidered judgement in those 


LY) 


This brings us to the consideration of Thompson 
vs. sldlen Coun Vly, ie 8. Bu paces nwo to DGS, 
Justice MILLER again delivered the opinion of the 
eourt. 

Thompson had exhausted the power of the court 
of law by compelling the levy of atax by Allen County, 
and found himself face to face with the old trouble— 
a vacancy in the office of collector. 

He tried a bill in equity to have a receiver ap- 
pointed to colleet, or the Marshal or the court itself 
to colleet its taxes. This case it seems coming from 
the same State, being a subscription under the same 
law and charter, ought to have been conclusive on the 


lower court. 
The court said after reviewing all the cases: 


‘\ court of Jar POSSESS S WO pow er to levy taxes, 


Its power to compel officers who are lawfully ap- 


pointed for that purpose, in a case when their duty 
to do so is clearand is strictly ministerial, rests upon 
ao ground very different from, and much narrower 
than that underwhich a court of chancery would aet 
In appointing its own officer either to assess or collect 
ch TiN. 

‘In the one case (he officer exists, the duty is plain, 
the plaintif? has a legal right to have their officers 
perform that duty for his benefit, and the remedy is 
to compel this performance, namely: the writ of 
mandamus has been a well Known process in the 
hands of the courts of common law forages. In the 
other ease (here exists no office authorized to levy 
or collect it when levied. The power to enforee col- 
lection when the tax is levied by ea/s/ing officers 1s 
a common law power strietly guarded and limited to 
mere causes of ministerial duties, and is not one of the 
powers ofa court of chancery. lt would require in 
this court not a compulsory process against some ex- 
isting ollieer toomake him perform a recognized duty, 


Court oflaw 
no power to 
appoint col- 
lectors, 


Can only 


G mpel ‘x at- 


ing officers to 
perform duty. 


° 
soe? PeEge? 


‘tt by the eourt of snueh an offieer, 
_?? ‘In one 


'? 
, 
’ 


nat to ¢ 
from the law, 
thie other it 


‘maw and 


') 


and he is 
proceeds 
then 


has 


es Se 
| first makes a 
enforee it. No sueh power 
ya court of chancery. 
eourt can conpel the assess 
fuite as Competent-lo enforee its 

cyt ehauncery, : Its 
as well qualified to collect the 
ointed by a court of chancery.” 
fhal no pore cists in either 
lhe office of. laa eollector. 
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fi \s. Powe PA, 4 Wallace, 


ithe State of lows allows the 


mondames ly 
nly ease in whieh it has ever 
ithout such Fecislative au- 


making 


. , 
‘ 
i fri 


. 


’ 
rhe* CLaetie’, 


with approval, the ] pPropost- 
Sits Hi pOrIEN OL the court in 


P 4 ‘he | - pred gre OL. 
n is legwislitive and cannot 
under the authority of 


» 7 


\ : 
. thon 


sithorities we think it Is clear 
Hever ry las ho power To ct} 
py ley Voor collect TaNes 5 

mw eounr lisa only the power 


existing officers to perform 


I. 


Tetheeil > 
‘es 7 


mi to then lev and collee 


power to: fill a vaeaney 


, ; 


| anveone to discharge the duties 


>| 
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where a vacancy exists, or where the officer refuses 
tO act: 

4th. That in Lee County vs. Rogers, 7 Wallaee, 
175, a vacaney did not exist and was not filled, but 
the court exercised a power, given by the State of 
lowa, to appoint some one to perform the duty of an 
existing officer upon whom process was served and 
who refused to perform a recognized duty when com- 
manded by the court instead of proceeding against 
the officer by attachment. 

An examination of the Code of Practice of the 
State of Kentucky, title 10, chap. 12, section 474 to 
479 inclusive, published in 1883, will show that no 
such provision exists in the statutes of Kentucky, 
as that relied on in the Iowa case, supra, and none 
has been passed since that time. 

But we insist again, that if such a provision exis- 
ted, it only authorizes the court to appoint a com- 
missioner to perform the duty of an existing officer, 
who has been served with process, who is in contempt 
of court Iyy refusal to obey its judgment, and does 
not authorize the filling of vacaney, or the appoint- 
ment of an agent of the court to perform the duties 
of an office, when there is no incumbent in contempt 
or in existence, 

Further, that if the court should hold the office of 
collector was not vacant, there being no sheriff, but 
a collector of state revenue, then the proper remedy 
of Taft was against the collector and not against 
the judge, and the eolleetor not being before the 
court his action against the judge should be dismis- 
sec. 

The question naturally arises, what is this ap- 


pointee of the eourt / 


i) 


Is he an officer of Tavlor County, State of Ken- 
tucky, exercising the authority of the Kentucky law 
rranted by the Legislature ? . 

Or. is he the United States Marshal,-armed with 
authority of fecleral legislation / . 

Or, does he derive his power simpky from the 
dument of the court, doing what the court ordered 
mn the wv > he is directed : 

The Lnited States Marshal cannot be appointed 
aA collector of Tavyviot County. 

\rticele 8 Seetion 11, of the Constitution of the 
State of Kentucky, provides that 

“All civil officers for the Commonwealth at large 

il resiie within the Stite, and all distriet, COUNTY 
or town offices within their respective districts, 
oritities ana towts (trustees of TOWRS exeented ) and 
shall Keep their offices at such places. therein as 
may be required by law.”’ 


\rticle 6, Seetion 2, requires officers to be resi: 
its two vears of the State and one vear of the 
County Now, then who is the United States Mar- 
shal’? Is this appointment that of a man, or of an 
incumbent ¢ Dothe United States Deputy Marshals 
take fliee and jroWwer is collectors of taxes in Taylor 
County? Even if the court had a right to fill the 
reaneyv. if such exists, in Tay lor County of colleetor, 
would not an appointment have to be made of some 
individual. and not of an office? The United States 
Mearshalisa ereation of the law: ecana creation of the 
law filla vacaney, if there be one / 
There cannot be the slightest pretense that this 
yey infment makes the United States Marshal an 


atti ‘eet go] | ivior County. 


lt looks idle to talk of the United States Circuit 


92 


i> * 


Court appointing a State officer. State officers can 
only be eleeted or appointed under and by authority 
of the constitution and laws of the State, and the 
State has never delegated such authority to the Fed- 
eral courts. 

By accepting any office under the Federal Govern- 
ment the incumbent of any State oflice vacates it at 
once. (llogan vs. Carpenter, 4 Bush., page 90, Ky. 
Reports. ) 

If the court can appoint a State officer it ean re- 
move one, and if it can appoint one it can appoint 
all, and remove one, remove all, thus the full power 
of the State completely subjected to the authority of 
che Federal ] ud iciary. 

If they do it one case they can do it in another, 
and thus we might have as many different men as- 
suming the functions and performing the duties of 
an officer as there are courts assuming to appoint. 

This very case illustrates the folly of the position. 

If there is **a collector of State revenue’ for 1887 Pak. Fontes 
in Taylor County under the act of March 11, 1873, Geary: 

he is bound to collect the railroad tax, and is prob- 

ably doing so; yet the unfortunate.people of the 

county are doubly harrassed for the United States 

Marshal, with a swarm of deputies, is forcibly col- 

lecting the same tax under appointment of the court. 
A payment to one may not be respected by the other, 
each claiming the authority to the exclusion of all 
others. 

The position taken by the court in this judgment 
must be, that it can do anything necessary to collect 
adebt. Suppose the legislature fails to do its duty, 
will the court appoint one that wilJ, or appoint the 


24 


I nited States Marshal to perform the duty for it / 
t has the same power In the one cease as the other. 
If the United States Marshal (Capt. Jack Gross) 
is to die or resign, would his suecessor become an 
officer of Taylor County, ev-officio? — 

NIinel you: Crross was not appointed collector, the 
*t nited States Marshal” was. ‘ 

Does the United States Marshal eollect the taxes 
1) virtue of his office of Marshal «inder Federal 
Levislation? No: there is no statute which author- 
ives him. passed bry CfCongress, to collect taxes levied 
under State authority or Federal authority. lle is 
not a tax collector. 


There is no provision to pay him for such work, 


no fees fixed, no provision made. Tis remuneration 


is in the //sercfionw of the County Court not to exceed 


six pereent. (Actof Mareh 11, 1873; supra, section 


There can be but one theory, that is that he is aet- 
in asthe agent of the court, as its own officer, e#xX- 
its judyement, in the way he is directed. 

Then where did the court get its authority to col- 
leet taxes in the State of Kentueky. The highest 
eourt in that State has decided that taxes could only 
be collected in the wis authorized by the legislature, 
and that no court had authority todo soa, (81 AY., 
! \nd this eourt approved of that decision, 
and has time and again decided that courts of equity 


could not collect and apply taxes. (115 U. 8., page 


If the court is without authority, its agent: must 


But if the eourt had authority the judgment in 


25) 
this case would be void for uncertainty, as to the 
time and manner of its execution. 


The statutes of Kentucky in the collection of taxes 


The time and manner of collection, allof which must 
be strictly followed. 
Is the United States Marshal to colleet on the as- 


sessors books of 1886 or 1887? The tax-payers are 
different, and the amounts assessed are different on 
each book or list. 

The judgment does not say, how is he to get 
this list? It is in the eustody of the County Clerk, 
who has no right to give it to him. Will he take it 
by force? Will he pay respect to the action of the 
Board of Supervisors? (General Statutes, State of 
Kentucky, page 724). How will he know what the 
Supervisors have done? The County Judge may re- 
ducea tax-payers assessment, will he respect the judg- 
ment of the court? Will he’ levy tax receipts on 
property, advertise and sell it? Will he ineur the 
penalties denounced by law for illegal levies and 
sales? On all his powers, and duties the judg- 
ment is silent, yet that judgment furnishes him his 
full measure of authority and directions. Does the 
simple statement that he is appointed collector to 
collect ‘certain taxes, invest him with the powers 
granted by the legislature of Kentucky ‘to the 
sheriff, or other person collecting the State revenue,”’ 
or toa ** special tax-collector appointed and quali- 
fied by the County Court.’ If so, he does not derive 
his powers from the judgment,-but from the law of 
Kentucky, whose officer he is. His powers in this 
ease are from the court, which should have directed 


Provisions 
of State as to 
, , : collection of 
prescribe, Ist, The assessment; 2d, The levy ; 3d, tax. 


him precisely what he is to do, and the time and 


manner of doing it. 
ippose the court was to decree a sale of real es- 
lappoint -lolin Jones commisstoner to sell 
him no further direetions, the judgment 
would be void for uncertainty. ( 7udbolt vs. Banks, 
2/3. 3. Marshall, 550, Ky. Reports. ) 

The only authority the marshal would have un- 
der this induement canless he becomes an officer of 
fie State of Kentucky would be to request pay- 
ment of the tax-payers, if he could find out who they 
were and what they owe. | 

It has often been held that a receiver cannot in- 
stitute a suit without authority from the court, so 
s agent of the court could only go as far as the 
lement directed, and in the manner pointed out. 
Would he have authority to receive coupons un- 
der Sec. 18 of the act of 1870, supra, in payment of 
faxes No Yet such is the statute Di the State. 
If the whole levy in this case was paid in coupons, 
where would defendant get his money ? 

Uth error assigned is that the court erred in 
rendering judgment against Taylor County which 


was not before the court on the mandamus pro- 


‘Wir in the ortyvinal ease, judame nt was rendered 

, nat Tavior ( Unt for the COUPIOTIS, Interest and 
‘ sf) tive proceeding was ended and Taylor County 
of court. The mandamus proceedings are 

not acninst Tay hoy (County but against fhe Presiding 
Jndee of the Tavlor County (Court. to compel him to 
rm Neged manifest ministerial duty, there- 

‘ 


? 
— : ° J 
foots | my fines crooner? ¢ ers Teo mike il STISpPernsion ol 


the judgment appointing the marshal as collector 


, 


25 


when the defendant Taylor County shows itself wil- 
ling and able to execute the judgment; and, again 
says, if it has not manifested its willingness and 
ability through its own officers to proceed In good 
faith to execute this judgment, the marshal shall 
proceed. It is manifest the court has found that 
the Presiding Judge has done his duty and that the 
mandamus must not issue against him, for the court 
cannot make him do any more than he has done, so 
the waters being sufficiently muddied, we find the 
court has directed by some unseen power its man- 
damus at Taylor County instead of the County 
Judge, which is an error. If the judge was in de- 
fault enter a judgment compelling him to perform his 
manifest duty. If the judge is not in default the 
county is not; unless some other oflicer is, and the 
proceeding should be against the officer found to be 
in default not the county. Let the officer in defanlt 
be coerced, 

The 8th error assigned is that the court cannot 
render any judgment beyond compelling the County 
Judge to perform the manifest duty enjoined upon 
him by law. 

“The modern writ of mandamus may be defined what juag- 
to be a command issuing from a Common-law Court ment can | be 
of competent jurisdiction in the name of the State or mandamus 
sovereign directed to some COrpors ation officer or in- “ae 
ferior court requiring the performance of a particular 
duty specified, which duty results from the official 
station of the party to whom the writ is directed or 
from operation of law. (High Extraordinary Legal 
Remidies $1. Ibid. § 

‘An important feature of the writ of mandamus 
und one which distinguishes it from many other re 
medial writs is that it is used merely to eompel action 
and coerce performance of a pre-existing duty. § 9. 
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ROBERT G. HOFFMAN ET AL. VS. WM. J. OVERBEY, ETC., ET AL. 1 


a Record. 


In the Cireuit Court of the United States for the Western District 
of Virginia, at Danville, Va., in the Fourth Judicial Cireuit. 


In Re Horrman, Lee & Co., PI’t’fs, 
TS, t 
James R. Mininer, Jonn P. Mitiner, J. D. Biatr, 
Adm’r, &e., of Joseph 'T. Millner, Dee’d, Def’ts. 


In Chancery. 


On appeal of plaintiff to the Supreme Court of the United States, 
at Washington, D. C. 


l In Re HorrmMan, Lee & Co., PIt’hs, 
Us. 
James R. Mitiner, Jonn P. Mitiner, J. D. Biatr, 
Admm’r, &e., of Joseph T. Millner, Dee’d, Def’ts. 


In Chancery. 


Pleas before the judge- of the circuit court of the United States for 
the western district of Virginia, in the fourth judicial circuit, at 
‘Danville, Virginia. 


Be it remembered that heretofore, to wit, on the 50th day of June, 
in the year of our Lord one thousand eight hundred and eighty- 
five, the plaintiffs, Hoffman, Lee & (o., by their counsel, appeared 
in the clerk’s office of the aforesaid circuit court, at Danville, Va., 
and made the following entry on the clerk’s minute book, to wit: 


Ro. G. Horrman and C. O’Donnett Lee, Partners Doing Busi- } 
ness in the City of Baltimore, Md., under the Style and Firm 
of Hoffman, Lee & Co., Complainants, 
2 re. 

James R. Mitiner, Jno. P. Mitiner, in His Own Right 
and as Surviving Partner of Himself and Joseph T. Millner, 
Late. Partners as Millner Bros., and J. D. Blair, Adm’r, &c., of 
Joseph T. Millner, Dee’d, Defendants. 


Issue summons to August rules, 1885, for complainants against 
defendants to answer a bill in chancery filed in this court. 
GREEN & MILLER, 
BERKELEY & HARRISON, 
For Complainants. 
To the clerk of the circuit court of the U.S. for the western dist. 
of Va., at Danville, Va. 


Whereupon the said clerk did issue the summons ordered; which 
said summons, with the marshal’s return thereon, is in the words 
and figures following, to wit: 
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ATES OF AMERICA, | 


) ay fyiect of lirginia, ; . 


: of America to the marshal of the western district 
‘rreeting | 
| you to summon James R: Millner, Jno. P. Miilner, 
wid as surviving partner of himself and Joseph T. 
te partners as Millner Bros., and J. D. Blair, ad- 


trator, Vc... ol Joseph tT Millner, deceased, all of Pittsyl- 


| 


Lv. Virginia, if they shall be found in your dis- 
ippear at the elerk’s office of our circuit court of the 
for the western district of Virginia at rules to be 
the district aforesaid, on the first Monday of 
wnswer Llotfman, Lee & Co. on a bill ip chancery, 


; thee 


nm nowise omit under penalty of.the law in 
and provided, and have you then and, there this 


ees the Hon. M. R. Waite, Chief Justice of the 
States, at Danville, this 30th day of Jane, in the 

f our Lord one thousand eight ee 
Load iL ndence the 1LOUth yeur. 

CHARLES MAR TIN, Clerk. 
the marshal: “ Executed this the 2d diy of July, 
gatrue copy of the within written subpeena to 

i true copy of same to Jno. P. Millher, and as 

| executed the within subpeena by leaving a 

at the dwelling-house and usual place of 

the wife and daughter of said James |. Millner, 

» found there, who are adults and members and 

| said James R. Millner. The service as to 

made and done in Danville, Va.. and as to said 

lames Ko Millner in the county of Pettsylvania, 

ya rict, and all done on the said 2d day of July, 
Watts, U8. M., per John T. Cox, deputy.” 

sed: Returned, entered, & filed July 4,1855. Chas. 


wit,on the 50th day of June, 1885, in the 
ourt aforesaid, the plaintiffs, by their counsel, 
which said bill isin the words and figures 
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f the United States for the Western District of 
Virginia. 


udges of the circuit court of the United States 


listrict of Virginia: 
° 
omplaining, show unto your honors Vogir orators, 


Iloffman and Charles O'Donnell Le partners 


siness in the city of Baltimore under the firm and 
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style of Hoffman, Lee & Co., residents respectively of said city of 
Baltimore and of the county of Baltimore, and citizens both of the 
State of Maryland— 

That they are commission merchants and dealers in manufactured 
tobacco and have been engaged under such firm and style in such 
business since the vear 1870. 

that James R. Millner was a manufacturer of tobacco who resided 
and resides in the county of Pittsylvania and State of Virginia and 
did business in said county of Pittsylvania at or near Axton. 

That the said James R. Miilner entered into a contract and agree- 
ment with thesaid Hoffman, Lee & Co. prior to February 13th, 1871, 
whereby the said Hoffman, Lee & Co., your orators, advanced said 
Millner money, as needed in the said business, to be used in the 
purchase of leaf tobacco to be manufactured and shipped when 

manufactured to your orators, to be sold by them, first, to cover 
6 said advances and then the net balances to be paid over to said 

James R. Millner; that it was expressly agreed and under- 
stood and was the very condition upon which your orators made 
the said advances of money that the same should be itivested in 
the purchase, manufacture, and shipment of tobacco, and that said 
Jemes R. Millner had no right to divert any part of such advance 
at any time or under the various contracts and agreements or any 
renewals of such contracts and agreements for any period or. part 
of any period covered by said transactions to any other use or pur- 
pose without special permission from your orators so to do, but was 
bound to use every dollar thereof in such purchase of leaf tobacco 
and the manufacture of the same, and then to ship the same when 
manufactured to vour orators as aforesaid, who were intitled to such 
manufactured tobaceo to cover said advances so made; that tosecure 
the faithful carrying out on his part of his said several agreements, 

as embraced under said contract, and to protect your orators 
7 from all loss by reason of the very large amounts of money 

thus advanced to him from time to time, the said James R. 
Millner, by deed duly executed on the 15th of February, 1871, con- 
veyed to said Hoffman, Lee and Company certain valuable real 
estate, with the improvements thereon, which he represented at the 
time to be worth $15,000, which was the limit of said advances for 
IS71, and again on May 3rd, 1872, the said James R. Millner did 
further extend the operation of said mortgage to cover the advances 
of 1872 

That towards the close of 1872 and the first of 1873 the said 
James R. Miilner accounted to and with your orators of the divers 
transactions between them, representing thathe had faithfully in- 
vested and used all the advances of money so made in such pur- 
chase and manufacture of leaf tobacco and bad shipped the same to 
your orators as agreed, and relying upon his said representations and 
accounting to and with him in the faith of such reliance your orators 
found that the said James R. Milner owed them as of January 

23rd, 1873, the large sum of $23,560.61, twenty -three thousand 
S three hundred and sixty and sixty-one one-lhundredths dol- 
lars, subject to such credits for stock of tobacco as was already 


_ — — 
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in their hands; that thereupon, in) lebruary, 1873, the said James 


Kt. Millver saw vour orators with regard to the unsettled balance 
between them, and representing to them his total inability to pay 
and discharge his debts to them, threatening to avail Himself of the 
benefit of the existing bankrupt law, offered to givefup and _ sur- 
render to them all the property he owned and to.give them a 
clear title thereto instead of a mere security therein ; fhat he repre- 
sented the property held by your orators as security for their said 
debts as worth $6,000 to 8S.000: that it was ail he had on earth: that 
he had faithfully earried out his contracts with your orators, and 
indeed prevailed upon your orators, who placed full faith in bis 
representations, after selling such manufactured tobactvo as was then 
on hand and crediting the said $25,260.61 by the proceeds of such 
sale, to accept a fee-simple title to said property so held by 
‘ them as such security and to release Lim forever from the 
balance of said debt. Your orators agreed to do this only be- 
cause they believed said James R. Millner’s representations, credited 
is true the exhibit he had made of his affairs, and beéause they did 
not desire to force him to become a bankrupt and hisfamily penni- 
less 
That at this time Joseph T. Millner and John P. ‘Millner, both 
brothers of said James KR. Millner, were doing business as Millner 
Brothers, manufactur-s of tobacco, at Bachelor’s Hall, ih said county 
of Pittsylvania, Virginia, where they also resided ; that the said J. 
T. Miliner had been sent to maltimore repeatedly on the part of 
James fi Millner to confer with vour orators and arrange with them 
as to the storage and sale of lis tobaeeco in their hands, and thus 
was folly advised of the exact standing of James R. Millner’s affairs; 
that the said Millner Brothers agreed on Mareh 5th, 1875, to take 
the property held by your orators as security for their debts, and 
which when they first made such advances was represented 
AL to them by said James R. Millner as worth §1 48.000, but at 
this time was valued by him only at S6.000 to SS.000, off the 
hands of vour orators, paving them therefor 16,000 Ib&. manufact- 
ml tobaceo of stipulated crade and character, and Your orators 
agreed to consummate this transfer of the property to aiid Millner 
by thers, relving upon the representations of themselveb and James 
Ik. Millmer that its fair value was as aforesaid, and nevar dreaming 
it the time that the whole transaction was part and parcel of a gross 
raud upon them, as 1 will be seen; that accordingly the said Millner 
brothers and your orators entered into a written agreement, the 
(yt opal whereof, dated Mareh Oth, LSi: >, at Baltimore, is herewith 
land prayed to be read as part hereof, marked Exhibit Hoff- 
mah NO. i. 


Phat your orators, in full faith of the fairness of. said &everal set- 
Se that there existed : any conspirg v between 
said several p les to defraud them, upon the 1th day of 

1] Mare! sen conmninaaate the parol agreement ty accept the 


] 
mortgaged property from James R. Millner and felease him 
from balance due them, and to that end the said James dt. Millner 
and wife made them a deed dated March 15th, 1873, whieh fixed 
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the balance due said Hoffman, Lee & Co. as of said date at $15,758.67, 
to which amount the said James R. Millner bound himeelf, and 
which was reached by allowing him such prices for the unsold 
tobacco in your orators’ hands as he deemed it to be worth, but 
when subsequently sold it, in fact, brought so much less that the 
true balance, as will be seen, amounted to nearly or quite $18,000, 
and by said deed the said James R. Milluer and wife vested in said 
Hoffman, Lee and Company the fee-simple title to said mortgaged 
property, who, in their turn, agreed to release said James R. Mill- 
ner from all further liability to them on account of said debt. 

That said original deed from James R. Millner and wife is here- 
with filed, to be read asa part hereof, marked Exhibit Hoffman 

No. 2. 
12 That your orators subsequently conveyed the said property 
to Millner Brothers, as agreed in Exhibit Hoffman No. 1, by 
a deed, a certified copy whereof is herewith filed, to be read as a part 
hereof, marked Exhibit Hoffman No. 3. 

That thereafter and, as your orators charge, in pursuance of the 
original purpose and plan between the said James R. Millner and 
said Millner Brothers they reconveyed the said property to said 
James R. Millner, as will be seen by the certified copy of the deed 
herewith filed, to be read as a part liereof, marked Exhibit Hoffman 
No. 4. 

That during the several years preceeding the said release of the 
balance of their debt due your orators as aforesaid the said James 
R. Millner, in direct violation of the very letter of the conditions of 
lis contract and agreement with your orators upon and under which 
the suid advances of money had been made him by your orators, 
systematically set apart and appropriated to himself certain sums 

from such advances without the knowledge of your orators, 
13 . Suntil, at the time of said settlement and release, he had thus 

accumulated the large amount of twelve thousand dollars 
(812,000), which money he had thus without warrant deducted from 
the advances and failed to invest and use as agreed, so that by his 
failure, of course, the quantity of tobacco purchased, manufact: red, 
and shipped. was proportionately decreesed, whereas if this large 
suin had been used as the rest of the advances had been and as 
under the agreement all should have been, instead of there being 
anv balance due your orators upon said settlement they might 
probably have been reimbursed in full and said Millner might have 
had money to his credit in your orators’ hands. 

That at the time of said settlement and release your orators were 
not advised that said Millner had so much money; certainly they 
never suspected that he bad $12,000 of their money in his hands in 
ready cash, which had been advanced only to be used in the pur- 

~ chase and manufacture of tobacco for them as aforesaid, 
14 and that these facts were fraudulently concealed from your 
orators by said Millner to enable him to secure said release 

and thus defraud your orators. 

That vour orators are advised by said James R. Millner and others 
that Joseph T. Millner and John P. Millner, said Miilner Brothers, 
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ner of even date, a press copy of which is herewith filed and 
marked Exhibit Peatross No.3; that in Exhibit Peatross No 2 your 
orators requested Mr. Peatross to convey the enclosure to said James 
R. Millner only if you (i. ¢., said Peatross) feel satisfied that his 
statement of inability to make restitution is truthful, and in Ex- 
hibit Peatross No.3 your orators forgave said James R. Millner only 
conditionally, believing that no man at such a solemn time would 
utter aught than thetruth and relying upon his assurance that you 
(Millner) are powerless to make pecuniary restitution. 
That on June 4th, 1885, your orators were in the town of 
18 Danville on other business and laid the three foregoing letters 
before their counsel, and were advised for the first time that 
James R. Millner was amply able to make pecuniary restitution, 
being rated as worth from $60,000 to $75,000. 

That on June 6th, 1885, not having heard from said R. W. Pea- 
tross and being desirous to know if he had received and forwarded 
the foregoing letter to said James R. Millner, your orators mailed 
the said Peatross the letter, of which the press copy is herewith filed, 
marked Exhibit Peatross No. 4, and in due course received a postal 
card from said Peatross, dated June Sth, 1855, and saying the letter 
had been duly forwarded. 

This postal is herewith filed, marked Exhibit Peatross No. 5. 

That contemporaneously with the receipt by your orators on 
June 9th of said Exhibit Peatross No. 5 the said kt. G. Hoffman re- 
ceived a letter from Dr. G. Halstead Boyland, the osident physician 

at Buffalo Lithia Springs, Virginia, datea June Gth, 1885, 
19 where said James R. Millner was undér said writer’s care as 

his patient, requesting said Hoffman to come to Buffalo to 
see said Millner, concluding: “Although Mr. Peatross wrote you 
the facts in the case, he would prefer to see you personally;” and 
this letter is herewith filed, marked Exhibit Bovland No. 1. 

That thereupon your orator, KR. G. Hotfman, accompanied by his 
legal adviser and counsel, James P. Harrison, of the firm of Berke- 
ley & Harrison, Danville, Virginia, did make a special trip to Buf- 
falo Lithia Springs at the request of said James R. Millner and for 
the purpose of seeing what said Millner wished and what he had 
to say, arriving there Thursday night, June 11th, 1585. On 
Wednesday, June 10th, 1885, your orator, R. G. Hoffman, tele- 
graphed said Dr. Boyland to know whether his patient, the said 
James R. Millner, was well enough to see him, which telegram was 
received, your orators are advised, — was shown to said Millner at 

said Millner’s —, who insisted upon paying the costs of the 
20 message, saying it was upon his business, but requesting 

that further correspondence be by letter and not by tele- 
graphic message, as the latter was too costly; that thereupon the 
said Boyland, at said Millner’s request, wrote a letter to said Hoff- 
man, herewith filed asa part hereof, marked Exhibit Boyland No. 2, 
but, not being satisfied with this, the said Millner dictated a letter 
to be written by said Boyland to said Hoffman, which letter so dic- 
tated is herewith filed and marked Exhibit Boyland No. 3. 
That on Friday, June 12th, the said James R. Millner laid bear to 
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Peatross refused to go, and said he would not advise Millner to 
make any restitution or settlement of any kind, as he did not 

24 believe he was capable of knowing what he was about; that 
this had been anticipated and lamented by said Millner, who 

besuught the said Harrison to obviate the objection if possible. 

That thereupon your orators themselves, as well as their counsel, 
wrote to said James R. Millner, advising him of the position taken 
by said R. W. Peatross, and that it was necessary for your orators 
forthwith to see to the maintenance and security of their rights to 
the full extent thereof before a court of justice, whereupon the said 
James RK. Millner had a letter written and addressed to your orators, 
begging said R. G. Hoffman to return to Buffalo Lithia Springs and 
settle. 

Your orators charge, therefore, that the whole settlement between 
them and said James R. Millner — procured and effected by said 
Millner through the said frauds above stated, aided and abetted by 
Millner Brothers, and is void, and that having just discovered the 
fraud by the admission and confession of all the foregoing disclos- 

ures they can hold the said James R. Millner for the full 
20 amount of balance due them, and therefore they charge that 

the said James R. Millner is indebted to them in the sum 
of fourteen thousand and fifty-six dollars and twenty-six cents 
($14,056.26), as of Mareh 4th, 1874, with interest therefrom, as 
shown by the said account stated, Exhibit Hoffman No. 5, and that 
the land conveyed to Millner Brothers and by them to James R. 
Millner, having been paid for with their meney, is their land, and 
they bave the right to have the same conveyed to them. 

Your orators charge further that the twelve thousand dollars 
($12,000) admitted by said Millner to have been taken by him 
wrongfully and set apart to other than the purposes agreed upon as 
to the condition of its advance was their money. Irrespective of said 
several accounts, Exhibits Hoffman No. 5, 6,7, and 8, said James 
R. Millner owed them, as of the early part of 1875 or the latter part 
of 1872, the amount of $12,000, which is now due them, prin- 

cipal and interest, and which, so far as was invested in 
26 the purchase of said land conveyed by said deeds, Exhibit- 

Hoffman 3 and 4, gave them a resulting trust in and to 
said land so conveyed. 

Your orators charge further that the deed of conveyance thus 
procured to be made by them to said Miilner Brothers was part 
and pareel of this fraudulent scheme; that Millner Brothers took 
it on consideration of the 16,000 pounds manufactured tobacco, 
which was manufactured, by agreement with James R. Millner, with 
part of the said $12,000 belonging to your orators, and therefore 
the said conveyance is void, as also is the conveyance from Millner 
Brothers to James R. Millner; and vour orators eharge that Joseph 
T. Millner and John P. Millner were parties to the foregoing fraud 
upon them and aided and abetted said James R. Millner in the ac- 
complishment of the same, and by using said money so fraudulently 
appropriated therefor, with knowledge of said fraud, the said indi- 
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wid said firm of Millner Brothers 

rs for all they may have 

thos conspiring with said James 
thus defrauding your orators. 

it the eorrection of all such fraud 

. s defrauded to their proper and right- 

» isthe peculiar province and delight of 

the bar of the statute of limitations be- 

scovery of such fraud. Your orators 

ev are residents and citizens of the 

fetpiatits are residents and citizens of 

nt involved suflicient, this court 


loss 


° ‘4 
i ria 


loseph T. Millner departed this life 
. ind that J.D. Blair duly qualified as 
whereof the certified COpYy of the 

not said personal representative 


it t! 

| Exhibit Millner No.1. To the end 

stay have justice done them and the priecyv- 
rreeted, your orators humbly pray that 


Y. BM er, in his own right and as surviv- 

loseph IT. Millner, late partners as Mill- 

tl wliministrator of Joseph ts Millner, 

: defendant to this bill and required to 

, oath, but your orators especially 

isso & doch. lt. see. L, pp. lL») the etlect 

such waiver ts available in the courts 
i State of Virginia. 

ili said deeds of release and conveyance 

1 null and void, and the said property so 

; your orators be conveyed to them as in 

sur orators be reinstated in all their rights 


y further that all needful and proper ac- 
nd all other proceedings and sleps to secure 
s theirs, and especially that the said John 
eatd Brothers and said J. D. Blair, the ad- 
Joeepl T. Millner, deceased, be made to reimburse 
avainst said James R. Millner is ex- 
res futile, to the tall extent of any such loss or de- 
ray that the said James R. Millner be enjoined 

nating or disposing of the said property so 

which be longed to them 

judulent manner aforesaid. 
and fuller general; as to 


ror ail further relief 


i belongs and as the nature of their case admits. 
lors pray that your honors will irl rant unto your 
ecessary ana pro per writs of subpee na issulng 
nder the seal of this court, to be directed to the 


id James Kt. Millner, John P. Millner, and J. v. Blair; the 


and by means of 
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administrator of Joseph T. Millner, deceased, commanding them 
and each of them, by a certain day and under a certain penalty 
therein named, toappear before your honor-and the circuit court of 
the United States, sitting as a court of equity, in Danville, Virginia, 
and then and there answer the premises and ‘abide by the orders 
and decrees of the court herein to be rendered. 
And your orators will ever pray, &c. 
ROBERT G: HOFFMAN. 
CHARLES O’DONNELL LEE. 
BERKELEY & HARRISON, 
GREEN & MILLER, 
Solicitors for Complainants. 


STATE OF MARYLAND, | 
City of Baltimore, | 


I, Felix R. Sullivan, a notary public in and for said city & State, 
do certify that R. G. Hoffman & C. O’Donnell Lee, whose pames are 
signed to the foreguing bill, this day appeared before me in my said 

city & made oath that the facts stated therein, so far as stated 
31 upon their own knowledge, are true, & so far as stated upon 
information and belief they believe the same to be true. 

Given under my hand & official seal this 26th day of June, 1886. 

[SEAL. | FELIX R. SULLIVAN, 
Notary. Public. 


set: 


Endorsed : No. 37. Ch. C. Hoffman, Lee & Co. vs. Millner & a/s. 
Bill. Filed June 30, 1885. Chas. Martin, clerk. | 


On the same day, to wit, on the 30th day of June, 1885, in the 
clerk’s office of the circuit court aforesaid, the plaintiffs, by their 
counsel, did file with their aforesaid) bill certain exhibits; which said 
exhibits are in the words and figures following, to wit: 


Exuipit with Praintirrs’ Brir, HorrMan No. 1. 


Barttimore, 5th March, 1873. 

Joseph T. Millner, on the part of Millner Brothers, agrees to de- 

liver to. Hoffman, Lee & Co., at the depot of the Richmond 
o2 & Danville railroad, in the town of Danville, Va.. 16,000 Ibs. 

twist tobaceo branded “ Jas. R. Milner’s Extra Golden Twist,” 
say 8,000 ILs. during the month of July, 1875, & 8,000 Ibs. during 
the month of August, 1873, or prior thereto, the above tobacco to 
be equal in all respects to the tobacco branded as above and made 
by Jas. R. Millner in the summer of 1572. 

Should Hoffman, Lee & Co. claim that any portion of the above 
tobaeco contracted to be delivered during the months of July and 
August as above to be inferior to said brand of tobacco, the stand- 
ard being that of said brand worked in the summer of 1872, said 
claim to be referred to Tipton Tinsley, on the part of Hoffman, Lee 
& Co., and to B. F. Partlett,on the part of Milner Brothers. These fail- 


Tiss 
“sé ° 
las. K 
M 
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they have the right to eall in a third person; the dif- 
lity of stock, workmanship, condition, &e., assessed 

» farnished by Miller Bros. & the tobacco worked 
er in 1872. as above specified, to constitute a just 
rt of Hoffman, Lee & Co. against Millner Bros. 
} * sures that the above tobacco shall be worked in | 
ch box containing about 45 lbs. and the lumps 


— 
Loz & 2 pls 
f the satisfactory delivery of the above-stated 
(iolden Twist. Hoffman, Lee & Co. agree to make 
Millner Bros. of the property contracted to be con- : 
| & Co. by Jas. R. Millner & wife on 28th day 
1S, morising Zt acres (more or less), dwelling, 
other improvements. 
MILLNER BROS | SEAL. 
HO MAN, LEE & CO), (SEAL. 
| delivered in duplicate in presence of— 
W. RL HOFF 
W. M. CONWAY. . 
it if Hoffman, Lee & Co. desire it, we will 


tra Golden Twist 3-ply, 5-oz. lumps 


Barto., 26th Sept., 1875. : 
Lee heen satisfactorily settled. The sixteen 
Extra Golden Twist not coming up to 
wanee of five (Di Pcents per pound has been 
° " 
irt payment of which Hoffman, 


pted seven hundred and fifty-two (752) pounds ! 
wiet ata valuation of 8225.60: the balance. 8574.40, 
\ by sh pinent of tobaceos as soon as | 
. : ; ; ‘ . 
MILLNER BROS., 
By J.T. M. . . 
Hoffman. Lee & Co Millner & als. Exhibit with 
Hoffman No. Filed June SOth, 1885. Chas. 
? 
' het ro Will, on the Soth day of June, ISSO, 
court aforesaid, the plaintiffs, by their 
r on ecrtain exhibits: whiteh sald ex- 
nd figures following, to wit: 
: . ~* 
ry I’ AINTIFFS DILL. llorrway No 4 
‘ 


made the loth day of March, in the: year eight- 
| and seventy-three, between James R. Millner. of : 
. aunty, Virginia, and Sallie E. Millner, his wife, 
first part, and Robert G. Hoffman, of the city of Bal- 
t 


and 
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timore, Maryland, for and on behalf of himself and Charles O’Don- 
nell Lee, as partners under the firm and style of Hoffman, Lee & 
Co., party of the second part, witnesseth : 

That whereas the said James R. Millner, by his deed dated the 
13th day of February, 1871, in order to secure to the said Hoffman, 
Lee & Co. the payment of the sum of ($15,000) fifteen thousand dol- 
lars, to be advanced in 1871 by the said Hoffman, Lee & Co. to the 
said James R. Millner, did grant and convey by way of mortgage to 
the said Robert G. Hoffman the land, buildings, improvements, fix- 
tures, and appliances bereinafter described, and afterwards the said 
James R. Millner, by his deed dated the 5rd of May, 1872, in order 
to secure the payment of further advances to be made by the same 

to the same in 1872, did extend and continue in force the 
30 aforesaid mortgage deed, as will more fully appear by refer- 

ence to said deeds, both duly recorded in the county court of 
Pittsylvania; and whereas upon a settlement of the accounts of the 
said advances secured as aforesaid the said James R. Millner is now 
found to be justly indebted to the said Hoffman, Lee & Co. in the 
sum of $15,758.67, which sum, it is agreed between the parties, far 
exceeds the value of all the said mortgaged property; but the said 
Hoffman, Lee & Co.,at the instance and request of the parties of the 
first part, have consented and agreed to accept the said property, free 
of all claims at law or in equity of the parties of the first part or 
either of them, in full satisfaction and discharged of the said debt, 
releasing all of said debt over and above the value of the said prop- 
erty: 

Now, therefore, the parties of the first part, in considera- 
tion of the premises and especially in consideration of the 
said debt of $15,758.67, which is hereby satisfied and dis- 
charged, do grant, convey, release, and confirm unto the said 

Robert G. Hoffman, his heirs & assigns forever, to the use and 
o7 benefit of the said firm of Hoffman, Lee & Co. all the estate, 

right, title, and interest whatsoever at law or in equity of 
them, the said parties of the first part, and of each of them, and par- 
ticularly the equity of redemption and the contingent dower and 
right of dower in the mortgaged property aforesaid, namely, all that 
certain tract or pareel of land containing (200) two hundred acres, 
more or less, lying in the county of Pittsylvania aforesaid and 
bounded as follows: By the lands of John R. Millner, Dr. J. C. 
James, John D. Millner, & Samuel Harvey, dee’d; and more par- 
ticularly deseribed in a deed from John R. Millner and Eliza A., his 
wife, to the said James R. Millner, dated 9th April, 1867, recorded 
in the county court aforesaid, together with all & singular the build- 
ings, improvements, & appurtenances whatsoever to the said tract 
belonging, including the tobacco factory erected thereon & all the 
fixtures and appliances thereto belonging. It is understood and 

agreed between the parties that since the date of the last- 
38 mentioned mortgage deed a portion of the said fixtures, with 

the written consent of the said Hoffman, Lee & Co., was sold 
and delivered by the said James R. Millner to Millner Bros., and 
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| or disturbed by anything contained in 
atures and seals the day and year first 


JAMES R. MILLNER. — 
SALLIE BE. MILLNER. [seat. 


publie for the county of Pitsylvania, 
rtifv that James RR. Millner, w hoes 

writing, bearing date on the loth 
‘knowl dged the same. before ie 


|.) d iV of \] rch. IS7o. : 


BENJAMIN GRAY, N. P. 


' 


public for the county of Pitt- 


Virginia, do certify that Sallie EK. 
It. Millner, whoes names are signed to 


brats ry othe Poth dav of March, IS73, 
| before mein my county aforesaid, 

wid apart from her savl husband 
fully explained to her, she, the 
ithe said writing to be her act, 
executed the same and does not 


; etl day (yf March. ISG5 
BENJAMIN GRAY, N. P. 
unty court of Pittsvlvania county, on 
« foregoing writing wa’ admitted 
f its acknowledgment thereto an- 


L. SCRUGGS, Crk. 
lin) ith, ISS5S. Chas. Manin, clerk. 
\] ner Vo Wt Deed, released & Ge ix- 

don page 5158 & examined. 
follow r was fil d iis exhib Hoffman 
| fivures following, to wit: 


f f June, A. D. S74. between Robert 
(yp) ‘| Lee, partners under the stvle of 


more, M irviand, and Matilda dé. Lee,. 


+ ( Donnell Lee, parties of the first part, 
Joseph ‘T. Millner, partners ander the 
Pittsylvania county, Virginia, parties 
eth: That, in consideration of five thou- 
y, the parties of the first part do grant, 
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with special warranty, unto the parties of the second part the follow- 
ing property, viz: All that tract or parcel of land lying in said 
41 county of Pittsylvania and containing (200) two hundred 
acres, more or less, and bounded by the lands of J. R. Mill- 
ner, J. C. James, John D. Millner, and Samuel Harvey, and more 
particularly described in a deed from John R. Millner & wife to 
James R. Millner, dated April 9th, 1867, recorded in the county 
court of said county, and all and singular the buildings, improve- 
ments, and appurtenances whatsoever to the said tract of land be- 
longing, including the tobacco factory erected thereon and the 
fixtures and appliances thereto belonging, being the same prop- 
erty which was conveyed to the said Robert G. Hoffman by the 
said James R. Millner by deed for mortgage dated 13th Feb., 1871, 
and afterwards by the said James R. Miliner & his wife by their 
deed of conveyance, release, and confirmation dated the 15th day 
of Mareh, 1871, both which last-mentioned deeds are also recorded 
in the county court aforesaid, said conveyance having been made 
to the said Robert G. Hoffman for the benefit of the said firm of 
Llotfiman, Lee & Co. 


42 Witness the following signatures and seals: 
hOBERT G. HOFFMAN. [b. 8. 
C. ODONNELL LEE. L.- 8. 
MATILDA J. LEE. L. &) 


State or Maryann, | 
City of Baltimore, j 


s* . 


[, Th. Harris Hodges, a notary public in and for the city of Balti- 
more, in the State of Maryland, do certify that Robert G. Hoffman 
and Charles O'Donnell Lee, whoes names are signed to the fore- 
going writing, bearing date the 10th day of June, IS74, have severally 
acknowledged the same before me in the said city of Baltimore. 

Given under my hand this 10th day of June, 1S74. 

[SEAL. ] TH. HARRIS HODGES, 
Notary Public. 


STaTe OF MARYLAND, | . 
City of Baltimore, {°° 


I, Th. Harris Hodges, a notary public in and for the city of 
Baltimore, in the State of Maryland, do certify that Matilda 
43 J. Lee, the wife of Charles O'Donnell Lee, whoes names are 
signed to the foregoing writing, bearing date the 10th day of 
June, 1574, this day personally appeared before me in said city of 
Baltimore, and, being examined by me privily and apart from ‘her 
husband and having the writing aforesaid fully explained to her, 
she, the said Matilda J. Lee, acknowledged the said writing to be 
her act, and declared that she had willingly execute- the same and 
does not wish to retract it. 
Given under my hand this 10th day of June, 1874. 
| SEAL. | TH. HARRIS HODGES, 
Notary Public. 
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: office of the county court of P ittsylvaniatcounty, on. 
of August, 1874, the foregoing deed was agenitied to 


wrtificates of its acknowledgments thereto an- 


L. SCRUGGS, CTE. 
a 
W. B. SHEPILERD, CPE. 


t 
‘ 


Millner Bros. from Hoffman, Lee & Co. Copy. 


if tliat No. 3 bey S. ae... VOe , chid to H., L.. X Co. 


Filed June 30. 1SS5. Chas. Martin, clerk. 


me d following was filed with thes plaintiffs’ 
Exhibit Hoffman No. 4, which is inethe words 


this Srd day of September, 1874, betyveen John 
loseph T. Millner, partners under the firm and style 
« and Luev G. Millner, wife of John P. Millner, and 
rw of Joseph T. Millner, parties of the first part, 
M r, party of the second part, all of the county 
siate of Virginia, witnesseth: That, for and in 
cum of six thousand dollars byt James R. 
\I er I - paid ‘1 secured to be paid at and 
ind delivering of this deed, thé parties of 
lo grant, with special warraniy, urfto the said 
\! r all that tract or parcel ol land, with the 
appurtenances thereto belonging, 1In- 
rected thereon and the fixtures and 
situated in the county of Pittsylvania, 
it two hundred acres, more or less, and 
| Ro Millner, J.C. James, John: D. Millner, 
i which ts more particularly described in a 
it. Millner & wife to James R. Millner, dated Ap’ 
| in the county of Pittsylvania, being the 
; it to the said 1 oe ¥ Millner anid Joseph ¥ 
- as Millner Bros., by Robert G. Hoffman and 
Lee, as partners i | r the firm «dnd style of 
wife of said Lee by deed dated 10th 
recorded in the county court of ‘Pittsylvania 
‘ 
said property to him, the said James R. 
: heirs and assigns forever. 
wing signatures and seals this 3rd day of 


JOUN PL MILLNER. [SEAL.] 
JOSEPH T. MILLN NER. SEAL. | 
LUCIE G. MILLNER. SEAL. 
MOLLIE C. MILLNER, [seat] 


: 
; 
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STATE OF VIRGINIA, To wit 
County of Pittsylvania, 


I, R. J. Hatcher,a notary public in and for the county of Pittsyl- 
yania and State of V irginis a aforesaid, do certify that John P. Millner 
and Joseph ‘I. Millner, whoes names are signed to the foregoing 
writing, bearing date on the 3rd day of September, 1874, have sev- 
erally acknowledged the same before me in my county aforesaid. 
Given under my hand this 3rd day of September, 1874. 


R. J. HATCHER, N. P. 


STATE OF VIRGINIA, lar 
; > Dm: owt: 
County of Pittsylvanta, | 


I, R. J. Hatcher. a notary public in and for the county of Pittsyl- 
vania and State of Virginia aforesaid, do certify that Lucie G. Mill- 
ner, wife of John P. Millner, and Mollie C. Millner, wife of Joseph 

T. Millner, whoes names are signed to the foregoing writing, 
47 vearing date on the 3rd day of September, 1874, this day 

personally appeared before me in the county of Pittsylvania 
aforesaid, and, being each and severally examined by me privily 
and apart from their said husbands and having the writing afore- 
said fully explained to them, they, the said Lucy G. Millner and 
Mollie C. Millner, acknowledged the said writing to be her act, and 
declared that she had willingly executed the same and does not 
wish to retract it. 


Given under my hand this 3rd day of Sepiember, 1874. 


R. J. HATCHER, N. P. 


In the clerk’s office of the county court of Pittsylvania county, on 
the Srd day of September, 1874, the foregoing deed was admitted 
to record upon the certificates of its acknowledgement thereto an- 
nexed. 


Teste: L. SCRUGGS, OVE. 


A copy. 
Teste: W. B. SHEPHERD, Crk. 
1885, June 25th. 


Endorsed: Millner, James R., from Millner Bros. Copy. Deed. 
Hoffman, Lee & Co. vs. Jas. R. Millner, &c. Exhibit Hoffman No. 
4 with bill. Fee & act, 75¢c, ch’g’d to H., L. & Co B. & H., 
att’'ys. Filed June 30, 1885. Chas. Martin, clerk. 


48 And again, on the same day, to-wit, on the 30th day of 

June, 1SS5, the plaintiffs filed with their bill the following, 
which is marked Exhibit Hoffman No. 5 and is in the words and 
figures following, to wit: 


L ROBERT G. HOFFMAN ET AL. VS. ' 
. » ; ° - 
\f ~ PL Millmer. Axton. Va.. in account with Hoffman, Lee & 
(‘o., Balto., Md. 
Int. at 6 per cent. , 


, " 
due Hoffman, Lee & Co., as per 


mint rena red mtn nts bee Ooms eee ba 
to May 20th. 1873. 129 days .-_-...-.- 09 P25 

" ’ 
a ee 
\i 7) Py credit, as per ace t ES on seo owed Pu 2,’ 29 02 
* 91403 84 
nt June 14th. 1873, 16 days i ea ane eRe (> D7 OF 
conten Tenens BO. WEE... «iin scenic ee v1 
remit, a8 per eet GRIEG. cccsnecesccose i Bere ae 
* $19,041 65 
) nterest to Sept 26th, 1873, 104 days---% - 330 UD 
Lun ~~ 26, °73 . inca Cn oF 

~ edit for allowance onaee Millner Bros. for 
retice if} price of tobacco. donee oe Ceomehe 574 40 
18,797 ov 
rest to March 4, 1874, 159 days .--2-. 498 12 
1) I: I a meuieh ingen $19,295 42 
ut 7 revlit. as per A ME MEME + 5239 16 
14.056 26 
terest to June Ist, 1885,11 years89 days. 9,485 45 
Oe 8 a. $20.41 71 


= 


more, June 10th, 1SS5. 
WM. T. TH MELLIN 


Accountant. 


}; ; ’ f ; 


r Maddox, a justice of the peace for the State of Mary- 
i for the city of Baltimore, do certify that Wm. T. Thelin, 
- Signed to the foregoing account stated, this day per- 

| belore me in ins said city and mi ade oath th: at the 
refully made uy by him from the bodks and papers 
fice of Hoffman, Lee Co.: that he believes the same to 
To rrect, accord) ny tte books and papefs kept, in due 


iness, in said office. 


JOHN T. MADDOX, J.P. 
‘ 


‘ 
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Exhibit Hoff- 
Chas. Martin, clerk. 


Endorsed: Hoffman, Lee & Co. vs. Millner, &e. 
man No. 5 with bill. Filed June 30,1885. 


And on the same day, to wit, June 30, 1885, the following was 
filed with the bill of the plaintiffs and marked Exhibit Hoffman 
No. 6, and is in the words and figures following, to wit: 


50 Account Sales of 122 Boxes Manufactured Tobacco Received Aug. 16-21, Sep. 
4,9, 18, 20, Nov. 4, 1872, & on Hand Jan. 20, '73, and Sold by Hoffman, Lee 
& Co. for Account of Mr. Jas. R. Millner. 


Date. Package. Brand. Time. | Lbs. | Price. 
1875. 
Jun. 18 2} Golden Twist (brand)... 60 d’s_\* 122 52e. $63 44 
Feb. 18 39 Gold Lumps ieee tei —t 62 1,384 46 
21 ] eons a os 57 63 35 91 
Ma’ch 4 5 wv a | 2R6 “ 180 18 
Ap'l 5 5 a iin — a ‘ 182 O7 
‘ 28 at stamment OO @6.i bee H0 954 60 
Ww 13 oe eee a a 748 9 441 32 
20 é a a 1,492 ‘ S80 87 
SS i 
Be AS cient citrine dete -_ 5 an ae 
= 3 Charges: 
= - Storage pee T THR aa ELTA RN TT Ee aR $22 16 | 
ai i a 9 89 
os a Ee ee, ae ae ee 1.363 80 
“== Interest on tax from Aug. 30, ‘72, to maturity of sales. 61 84 
= * Commission, 5 per cent. ss nines ania eeiiandendiniein tin 204) 14 
sy he -_—— 1,663 8&3 
“Z-¢ Net proceeds due May 26-29, 1873 eM 
E. & VO. E. 


Baltimore, June 10th, 1885. 
HOFFMAN, LEE & CO., 
Pers. L. MITCHELL. 


Exhibit 
Filed June 30,1885. Chas. Martin, 


51 Endorsed: Hoffman, Lee & Co. vs. Millner, &e. 
Hoffman No. 6 with bill. 
clerk. : 


The following was filed with plaintiffs’ bill and marked Exhibit 
Hoffman No. 7, viz: 
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} 1 8}s) 1.312) 14 
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, ‘ $4,157 74 P| 
é 
‘ 
% UO 
lo 24 ‘ 
‘ = ’ ‘i } ate tt) 
4X \ + r ' t rh. 4 
‘th, SM 
; 
} , 18 if) 
\ Ty i *)y? 
ic due Jur 11-34, 18 — , ia S” 419 26 
5 
| _— 
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PerC. L. MITCHELL. 
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(Cont’d:) 

53 Se steniine eneeninic eteteiees catenin ccna: tin aabini ats, Ae 
Pee, Bees GG, Flee occ ceaccecccccncentenes Ge 
Lee, Faees COE, SEO deceenesdens cones cence Rone RY 75 
Fire ins’ce a a ee ee a RE oe RN OO iiss scene ‘eit tina alii 1 O1 
* Tux } ds. d’s (nv’g Aug. 23, '73) ...- - , inate dite: 
. Interest on « harges, &c., to maturity of sales, Aug. 24, ’73..--. 121 85 
Commission, : ek Se 482 60 

_— 4,412 89 


Net proceeds See is I écbcenent cence niiiiniiiis es $5,239 16 
© Tax your sight drafts Aug. 8, 1878.....-.........-------------- -<---- 01,297 98 
a ee nie : rested iii S71 60 
Sept. 8, Jaeecenndunewdsenemieeieesa S87 
4 tiioene semen aemeeiiielieiiiiii 458 63 


3,514 43 


E. & O. E. 
Baltimore, June 10th, 1885. 
HOFFMAN, LEE & CO., 
Per C. L. MITCHELL. 


Endorsed: Hoffman, Lee & Co. vs. Millner, &e. Exhibit Hoffman 
No. 8 Filed June 30th, 1885. Chas. Martin, clerk. 


And on the same day the following was filed with the plaintiffs’ 
bill and marked Exhibit Hoffman No. 9, and is in the words and 
figures following, to wit: 


Memo. of Property Given by Jas. R. Millner to R. G. Hoffman June 12, 
85, as Standing in ITis Name. 


Value 
Bob Hodnet place, declined $1,800...--..----------.---- $1,500 
EE DG a ncnsntiendéhmiam nes cec0n cnenenmn ee 1,500 
Cube pines ced, 066 PGEE Ri cccaws coce cows cece ceneensensn 1,500 


$4,500 


(Over.) 
54 Aaah RW GEE. «cami ccccensecccsensmnes se 
ESCM DERG, CO0E GEES wenccetcce cnmneumiiinins 12,000 
Saeed BOR CHE DOIG cccccectinco coccnnne cen 5,000 
21,500 
Estimaded bal. with J. P. Pleasants & Son .----...---2- 10,000 
Eetemented Gents, Gee cans scsemmcnanctnncnememeiaie $31,000 


Endorsed: Hoffman, Lee & Co. vs. Millner, &e. Exhibit Hoffman 
No. 9 with bill. Filed June 30,1885. Chas. Martin, clerk. 


And again, on the same day, the following was filed with the 
plaintiffs’ bill and marked Exhibit Boyland No. 1, and is in the 
words and figures following, to wit: 


Mr. Jas. R. Mit 


‘T G. HOFFMAN 


ET AL. V8. 
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BurraLo Lirata Sprinas, June 10th. 
My Dear Mr. Horrman: I would like for you to call and see me 
immediately. I would like to have the worry of the business off 
my mind, 
Your- truly, JAS. R. MILLNER, 
By G. H. B. 


P.S—I think it would be advisable for you — call and see Mr. 
Millner as soon as possible. 


Endorsed: Hoffinan, Lee & Co. vs. Millner, &e. Exhibit Boyland 
No. 3. Filed June 30, 1885. Chas. Martin, clerk. 


And again, on the same day, the following was filed with the bill 
of the plaintiffs and marked Exhibit Millner No. 1, and is in the 
words and figures following, to wit: 

At a county court held for the county of Pittsylvania on 
58 the 15th of October, 1883, on the motion of J. D. Blair, who 
made oath as the law directs and intends into a bond in the 
penalty of twelve thousand dollars, conditioned according to law, 
with Richard White his surety therein (who justified on vati: as to 
his sufficiency, and which said bond, being acknowledged by the 
obligors therein, is ordered to be recorded), certificate is granted the 
said J. D. Blair for obtaining letters of administration on the estate 
of J. I. Millner, dee’d, in due forin. 
A copy. 
‘Teste : W. B. SHEPHERD, CUk. 


June 25, 85. 


Endorsed: Hoffman, Lee & Co. vs. Jas. R. Millner, &e. Exhibit 
Milluer No. 1. Filed June 30, 1885. Chas. Martin, clerk. 


On the same day the following was filed with the bill of the plain- 
tiffs and was marked Peatross No. 1 Exhibit, and is inthe words and 
figures following, to wit: 

Danvitie, Va.; May 12th, 1885. 

Mess. Hoffman, Lee & Co., Baltimore, Md. 
ov GENTLEMEN: Some days since the writer was sent for by JR. 

Millner, Esq., who is now very feeble in mind and body. I 
found him muched troubled abouta wrong he said lie had done you and 
himself at the time he compromised his indebtedness with you, some 
years ago. He says he withheld from you at that time information 
as to some of his property, and was guilty therefore of practicing a 
deception upon you, for which he feels condemned and which he 
wishes to confess and ask pardon for; says he regrets that he is not 
in a condition to do more than simply confess his wrong. I prom- 
ised him I would make known his desire to you. I think it will be 
a relief to him to know that I have done so, and if you can find it 
in your hearts to write him a forgiving letter you will likely confer 
a good upon a man who I regard as an object of compassion. 


Y’rs respectfully, R. W. PEATROSS. 


Irs very respectfully, 


ROBERT G. HOFFMAN ET AL. VS. 
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Endorsed: Hoffman, Lee & Co. vs. Millner, &c. Exhibit Pea- 
tross No. 4. Filed June 30th, 1885. Chas. Martin, clerk. 


And on the same day the following postal card was filed and 
marked Exhibit Peatross No. 5, & is as follows, to wit: 


63 (Addressed :) Mess. Hoffman, Lee & Co., Baltimore, Md. 
(Received June 9. Answered.) 


| DANVILLE, VaA., June 8, 1885. 
GeNTLEMEN: Your letter was received and forwarded to Millner. 
Ile has not been in any condition to acknowledge rec’pt since. He 
is now at the springs. His mind is much impaired. | 
Y’rs truly, R. W. PEATROSS. 


Endorsed: No. 36. C’h C. Hoffman, Lee & Co. vs. Millner Bros. 
Exhibit Peatross No. 5. Filed June 30, 1885. Chas. Martin, clerk. 


64 And on another day, to wit, on the 10th day of September, 
A. D. 1885, in the clerk’s office of the circuit court of ‘the 
United States for the western district of Virginia, the plaintiff-, by 
counsel, appeared and filed the following depositions, marked 
“original depositions of Hoffman & others ;” which said depositions 
are in the word- and figures following, to wit: 
‘The following letter was filed with said depositions, viz: 


Avuoust 13rTn, 1885. 
Ilon. A. M. Aiken, counsel of Jas. R. Millner vs. Hoffman, Lee & Co. 
Dear Sik: Thanking you for your courtesy in waiving your right 
to a new notice because of the telegraphed change of office of our 
clients, Hoffman, Lee & Co., from 59 Exchange Place, we notify you 
that their present address is therefore the office at which, by your 
consent, the depositions will be taken, is building, Gay & Lom- 

bard streets, Baltimore, Md. 
Very truly yours, BERKELEY & HARRISON. 


65 The following notice for depositions in Baltimore to be 
taken on September Ist, 1885, was this day filed with said 
depositions, and is in the words and figures following, to wit : 


To James R. Millner; John P. Millner, in his own right and as sur- 
viving partner of himself and Joseph T. Millner, dec’d, late part- 
ners as Millner Bros., and Joseph D. Blair, administrator of said 
Joseph T. Millner, dee’d: | 
Please take notice the we shall, on Tuesday, September the Ist, 

1885, at the oftice of Hoffman, Lee & Co., No. 59 Exchange Place, 

Baltimore, Md., between the hours of sunrise and sunset, take the 

depositions of the following witnesses, namely, Robert G. Hoffman, 

Chas. O'Donnell Lee, Wm. T. Thelin, Richard H. Pleasants, Jacob 

Hall Pleasants, Charles Lee Mitchell, Dr. F. T. Miles, Jacob H. 

Wright, Joseph B. Stafford, Philip A. Ball, all of said city of Balti- 

more, to be read in our behalf in the chancery suit now pending in 
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To James R. Millner; John P. Millner, in his own right & as sur- 
viving partner of himself & Joseph T. Millner, dee’d, late part- 
ners as Millner Bros., and Joseph D. Blair, administrator of said 
Joseph T. Millner, dee’d: 


Please take notice that we shall, on Tuesday, September the Ist, 
iSS5, at the office of Hoffman, Lee & Co., No. 59 Exchange Place, 
Baltimore, Md., between thehours of sunrise & sunset, take the dep- 
ositions of the following witnesses, namely, Robert G. Hoffman, 
Chas. O'Donnell Lee, Wm. T. Thelin, Richard H. Pleasants, Jacob 
Hall Pleasants, Charles Lee Mitchell, Dr. I. 'T. Miles, Jacob H. Wright, 
Joseph B. Stafford, & Philip A. Ball, all of the said city of Balti- 
more, to be read in our behalf in the chancery suit now pending in 
the circuit court of the United States for the western district of Vir- 
ginia, at Danville, Virginia, wherein we are plaintiffs and you are de- 

fendants, 
Oy) If foranv cause the taking of said depositions shall not be 
commenced, or, if commenced, shall not be concluded on said 
day, the same will be continued at the same place and between the 
sime hours from day to day until taken and completed. 
[OF FMAN, LEE & CO., 
WREEN & MILLER, 
PERKELEY & HARRISON, 


Counsel. 


| 
By ( 
| 


August 12, ’So. 


endorsed: Executed this 1ith day of August, 1885, by delivering 
a frue copy of the within notice to James R. Millner at Buffalo Lithia 


Springs. in the county of Mecklenburg, Virginia. A. B. Moore. 


STATE OF VIRGINIA, 
y ounty of Meckl nburgd. j 


I, W. T. Atkins, a notary public in & for said county of Mecklen- 
burg A State ot Virginia, do certify that A. 1}. Moore, whose name 
Is sjgned to the forevoing statement, this day personally appeared be- 
fore me in my said county and made oath upon the IToly Evangel- 

istsof God that he did deliver a true copy of the within no- 
iL tice to James R. Millner at Buffalo Lithia Springs, on the J4th 
dav of August, 1885, as stated in said statement aforesaid. 

Given under my hand this 4th day of August, 1585. 


W. T. ATKINS, N. P. 


Endorsed: Hoffman, Lee & Co. vs. Millner, Jas. R. & als. Orig- 
inal notice of depositions in Baltimore. 
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= 1. In what eapacity did you do business with and for 
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Question objected to by defendants’ counsel upon the ground be- 
fore stated. 


Ans. to #4. As commission merchant, under certain agreements 
which passed between us. We furnished him with money 
re: to manufacture tobacco under a contract that all allowances 
made by us should be devoted to purchases of leaf tobacco, 

which was to be manufactured & shipped to us. 


Answer objected to by defendants’ counsel on the ground before 
stated. 

The general objection to the competency of this witness at the 
beginning of this examination is henceforth to be considered as 
made to every question & answer in course, without the hecessily of 
repeating the Sume after each, W to this we agree. 

HOFFMAN, LEE & CO, 
By JAS. P. HARRISON. 


Quest. 25. What security, if any, did you require & receive for 
such advanees ? : 

Ans. We received a deed of trust on what he-ealled his “Axton ” 
farm, in Pittsylvania Co., Va. 

(Juest. 6. Were the moneys advanced used & invested as called 
for by the term- of agreement, so far as you knew at the time’? 

Ans. As far as we knew, they were so used. 

(Juest. 27. When did you settle with Jas. R. Millner & cease to 

represent him as his commission merchants ? 
a4 Answer. On the 28th day ot February, 18735 
(Qduest. #8. What was the basis of your settlement at that 

late ? 
Ans. I went down by appointment to mect Mr. Millner at that 
date, & after a very exhausting interview In which he assured me 
that that property Was everything he Ossie ssed 1 thig world | 
agreed to accept it for Hoffman, Lee & Co. in satisfaction for his 
his debt to them. 

2% !nderthe terms of said agreement with Millnerdid he have 
the right to use the advances made him by you otherwise than in 


: e 


the purchase, manufacture, & shipment of tobacco 


}) 
(" 


(Juestion objected to by defendants’ counsel, as the written agree- 
ment speaks for itself, 

Ans. 29%. Certainly not: such action on his part would have at 
Once destroved all our contidence n him. 

Quest. #10. What estimate did Millner put upon the property 


wg 


conveyed for your security at the time of such Convevance - 
Same objection as to question =%. 


Answer. He estimated the property so conveyed tous to be worth 
fifteen thousand dollars (315,000.00), 

70 Quest. #11. At the interview of Feb'y, 1S75, what estimate 
did Millner put upon said property ? 

Answer. I cannot remember that he put any estimate upon it at 
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me not totrammel his future by holding this debt over him, as he 
had a wife & family to work for. 


So much of said answer as adds to or alters the wriiten contract 
of settlement objected to by defendants’ counsel. 


Quest. 20. Have you any letter from Jas. R. Millner written 
shortly after said settlement to confirm you in the statement 
78 that he represented that he was surrendering all that he was 
possessed of? If SO, produce it. 
Aus. We have such a letter & herewith filed it, marked Exhibit 
Sullivan 2 2. 
Cluest. 21. What, if any property, besides that deed to you did 
Millner Lave at that time? 
Ans. At that time | knew of none, but believed that he had given 
us everything. 
QJuest. e 22. If you had known that he had failed to use advances 
as agreed & had in hand $10,000.00 or $12,000.00 thereof, would 
you have settled with him as you did? 


(Juestion objected to by defendants’ counsel as leading. 


Answer. Assuredly not. 

(Juest. ¢ 25. Did you receive any written communication from 
Millner Bros. urging you to make this settlement with Jas. Rt. Mill- 
ner or did either one of such concern visit you in his behalf? 

Ans. We have a letter from Millner Bros. to thot effeet, & Joseph 
T. Miller visited us in behalf of his brother rela ‘ve to a settlement. 
I herewith file said letter, marked Exhibit Sulliv. n 2 3. 

(Juest. ¢ 24. Prior to the consummation of the agreement of Feb’y 
28, 1878, by conveyance of the property unto yourselves, did any 

person or persons Contract with you n regard to thi property 
rh sO conveyed ? If vea, examine loxhibit l[lotfman No. 1 W see 
if it embraces such contract. 

Answer. Jos. J. Millner, on behalf of Millner Bros., did so, as 
shown by Exhibit Hoffman No. 1, filed with the bill, 

(duest. = 25. Who comprised the firm of Millner Bros. ? 

Ans. Joseph 7: Millner WV Jolin r; Millner. 

Quest. e 26. Did Jos. T. Millner, of Millner Bros., know the status 
of the business of Hoffman, Lee & Co. with Jas. Rt. Millner? 

Ans. He did. 

(Juest. # 27. Subsequent to Feb’y 28, 1575, did Jas. Rh. Millner en- 
deavor to renew former relations with IL., L. & Co. as lis commission 
merchants ? 

Ans. He did. 

Quest. 28. Did Millner Bros. write you or approach you on this 
subject ? 

The introduction of Millner Bros.’ letter objected to by defendants’ 
counsel as against Jas. R. Millner. 

Answer. They did. 

(uest. ¢ 29. Did J. R. Millner or Millner Bros. in the spring or 
summer of 1873 indicate that Hoffman, Lee & Co. might disturb 
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Quest. = 59. Did vou answer such letter? And, if so,state if your 
letters In answer are filed; and, if so, how they are marked. 

Ans. We did answer Mr. Peatross’s letter enclosing a letter of 
pardon to Jas. R. Millner to be delivered if the conditions attached 
should meet Mr. Peatross’s approval. ‘The press copies of these let- 
ters are filed with bill, marked Exhibit Peatross No. 2 & Peatross 
No. 3 

10. Did Mr. Peatross answer Peatross No. 5? If yea, when and 
under what circumstances ” 

Ans. It'remained unanswered for several weeks, until I wrote to 
Mr. Peatross enquiring if he had received the letter, a press copy of 
which is filed with the bill, marked Peatross #4, to which an answer 
was received from Mr. Peatross in a postal card, marked Peatross 


—_ ; 
- ° 


(Juest. ¢ 41. What had happened, meanwhile, to make you en- 
quire more particularly as to Millner’s ability to make restitu- 
tion ? 
s Ans. | was summoned to Danville, Va., by my lawyers, 
Messrs. berkeley & Harrison, on business connected with some 
property owned by my firmin Danville. During that visit I ex- 
hibited to these gentlemen, B. & I1., the letter of Mr. Peatross to H., 
LL. & Co. and a copy of H., L. & Co.'s answer to him, with the enclosed 
letter of pardon for Millner. I was startled to learn from them that 
Millner was considered a very rich man, worth probably $50,000.00 
or more. I determined by their advi to institute suit should such 
4 statement be confirmed. On returning to Balto. Lconsulted Brad- 
treeUs Commercial Agency Book, from which I learned that Jas. R. 
Millner was estimated to be worth from 850,000.00 to $75,000.00. — I 
then wrote the above letterof enquiry to Mr. Peatross. Themorning I 
received lis reply I received from Dr. G. [Halstead Boyland, the resi- 
dent physician at Buffalo Lithia Springs, Va., a letter, filed with 
the bill, marked Exhibit Boyland #1. 
3) Quest. Had vou known Dr. Boyland before or had you ever 
corresponded with lim ? 7 
Ans. | had known him. He had married my cousin in Europe 
any years before, but I never remember to have received any letter 
from him before, & was astonished at receiving it, as I did not know 
that Millner was a patient of his. 
Quest. What did you do upon receipt of Boyland’s letter ? 
raape at once telegr: aplied to Jas. I’. Harrison to come by next 
U1 » Balto., & received his answer saying he would be here the 
lo ile eins morning. [then urged him, after an investigation of the 
case, to accompany me to Buffalo Lithia Springs the following day, 
as the tenor of Dr. Boyland’s letter led me to suppose that 1 might 
require his services as adviser and lawyer 
(duest. Please state suce inctly & clearly whether you went to buf- 
falo Lithia Springs and what there gees between you and Jas. R. 
Millner in respec to the settlement o lebruary 28, LS75, & the 
subject-matter of this suit. 
S6 ine. On arriving at Buffalo Lithia Springs, at about 10.5 
p. m., | stopped at Dr. Boyland’s cottage, which was near ie 
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as possible, as he always requested me when I stopped him to “ hear 
him out.” Knowing that I had to ieave there that night, I said,“ Mr. 
Millner, you must come to the practical point of our interview, which 
you have requested. You say you took money from us. State what 


wastheamount.’ Ile re plie “dl, [took 85,000.00 in gold & afterwards 
S7.00000 in greenbacks, making $12,000.00, & I have not had one 
happy day ce.” 1 said,“ Did you have that amount at Patton’s 
the day you made your compromise with us?” He replied, 
Wy) “No: T had put it away.” I said,“ How could you have 


reconciled it to your mind to takesuch an amount from us?” 

Ile said, “ I first took the five thousand dollars ($5,000.00), thinking 
that L ought to have liad that much profit from my tobaceo, & I after- 
wards took the S7,000.00 from the same motive. I thought that 
you were afraid of my going into bankruptey, as I teld you I would 
lo if vou forced me, and as you had doubled Vour account above 
Ahat was due vou in order to get your full debt; that | was told that 
| ought to bring your books into court.” For the first time I lost 
imny temper & said, * Very well, we will bring suit, & you can then 
sec our books.” Ile made a strong appeal & begged me not to, as 
sald e said he was now convinced that we were X had been 
n view of which appeal | consented to continue the inter- 

| then asked him, “ What did you do with this $12,000.00?” 
Ile said, “| had agreed, in case I made the settlement with 


Ol you, to give it to John & Joe Millner to work on joint ae- 

count at their factory, they doing the work.” I said, “ Did 

loo know that at the time we settled the question, in February, 
7 ce when he was with us?” He replied, He did.” 

| thi caid, “ You have written te, through Mr. Peatross, that 

Vol bad make no other restitution than ce confess your Wrong AY 

I “Kn | ira rT) Wohiat mMeahs have you how ? s fle said, ig The Bob 


hiodnot place, for which I was offered 8]. SO00.00, but refused—I don’t 
think Leonld get more than $1,500.00 for it now. Then | own the 


brick place, which is worth 81,500.00: then one place sold for 
£1.500.00 on time, but no payment vet made.” I said, “ That makes 
Si.s00.00, to start with.” He quickly corrected me & said,“ No; I 
loles VOU Uli Do » Ilo lnott pli ice Was on] iV worth now Sl. 500.00 : it 


makes SI 500.00." I then said, “ Millner, I had better take this down 
writing: wait till I vel a pencl WX piece of paper X put it 


92 lown’—which I did, as shown by the original memorandum 

Written Ol: mY knee at the time W& filed, manne exhibit 
Sullivan No. Ss He said the “ llome pli ice” had cost him “ 25, 000.00 
as it stands,” but that he did not believe that it would seine more 
Chicane SEM The Danville house & lot he thought to be worth 
S5.0000002 a5 be had withdrawn it under an offer of $4500.00. Hfis 
balance, when his tobaeeos with Pleasants were sold, would show 


about S1O000.00, Tt would not vary much one way or the other 
from that figure. This made $31,500.00, which he thought he was 
worth, but that his debts would amount, includi ing = current ex- 
penses for the J vear & a debt he owed Payne (his br ther-in-law) 
for workin r him & a billto Mr. Peatross for professional serv- 
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? 


96 Ife (Jas. R. Millner) offered to give us the “ Home place’ 

if we would release all claims. f told him I did not want 
country property, & finally, after much discussion, | promised to 
take $7,500.00 in cash asa compromise settlement. He said that ail 
lis cash was In Pleasants’ concern & he wanted to have some cash 
to begin business with again if he got better. He finally offered the 
Danville house & lot at a valuation of 36,000.00 & enough cash to 
make up $7,700.00 as a compromise settlement, I consented to ae- 
cept the Danville lot at a valuation of $5,000.00 & S2.200.00 in 
eash. 1, however, told him that I could consent to make no settle- 
ment with him personally without the consent of lis family & his 
legal advisers, but that that must be consummated promptly, us 
otherwise | would have to enter suit for the protection of my firm. 
| had mentioned in the course of my interview that Mr. Jas. P. 

Harrison, my legal adviser, had come down to Buffalo Springs 
wa with me. lu the afternoon he asked me where he could see 

Mr. farrison, as he wished him to takea Inessage to Mr. 
l’eatross to come down to see him at onee. I sata, “T will find out.” 
lle followed me out & found Mr. Harrison playing croquet with the 
ladies, as he said it was his afternoon hour for drinking the water. 
Ile called Mr. Harrison from the croquet grounds & asked him to 
walk with him to spring No. 2. Laccompanmied the two. He made 
known to Mr. Harrison his strong desire that he should see Mr. 
Peatross immediately upon his arvival in Danville the following 
morning WV to get him to come down at once to see him. Ile told 
Mr. Harrison, in my presence, that he lad taken the $12,000.00 from 
Us | then left him & went to my cabin to pack Uy). In the course 
of half an hour he (Jas. R. Millner) ealled at my cabin & asked me 

LO cvlVve him a final tnterview. Ile there reiterated much what 
JS | have stated hereinbefore in urging a quick settlement for 

the peace of his mind; said that his brother John was en- 
tirely untrustworthy; had tried to induce him to advance him 
money to work tobaceo, although he knew that he had been told 


that he (John) was in debt. After I had got into the carriage to 
start for Scottsburg he sent for Mr. Harrison to have another inter- 
view. ~The faets | have detailed are not in regular order, as the in- 


terview lasted from eight o'clock in the morning until six o'clock In 
the evening with an intermission of 30 minutes for dinner. 


loregoing answer objected to on behalf of Joseph T. & John P. 
Millner as hearsay & in no manner binding upon them, «& so far as 
it seeks to give the admissions or confessions of Jas. R. Millner it is 
objected to upon the ground-that at the time of the conversation 
which took place the said Jas. R. Millner was an insane man. 


i) Quest. At that time did J. R. Millner, either by his manner 

or his conversation, impress you as being Insane or with any 

less Vizorous mind than in your previous acquaintance with him 
twelve years before ” 

Aus. He was entirely consecutive & clear in everything he said, 

only giving evidence of the usual feebleness of a man who was 

a positive invalid as far as bodily health was concerned. 
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at 10 o'clock a.m. at same place, & same parties present, & pro- 
ceedvd to take testimony. 
FELIX R. SULLIVAN, 
Notary Public. 


(Quest. Stnee your return from Buffalo have you found, upon ex- 
amining vour letters & books, that the statements made to you by 
Mr. Jas. R. Millner were in accordance with the facts, & that his 
recollection was or was not clear & accurate? 

(Juestion objected to by counsel, unless the statement & books 
referred to are produced. 

Ans. Hle remembered that when he settled wit! us that we settled 
on a basis of a debt by him to us of over 815,000.00, assumed values 
at the time of the compromise in 1575, and in wanting to pay us 
about 87,700.00 he was assuming in his own mind that the value of 
his property transferred to us was about 858,000.00, without consider- 

Ing any accrued interest or commissions, and that we ought 
LOS to be satisfied with that si ttlement of the debt This, I ex- 

plained to him, was very unjust,as he had the full use of the 
money he had taken from us for so many vears, & we not only did 
not get any Interest but had no op, ortunity of making money out 
of itas he had had: and as I was only influenced to entertain the 
acceptance of the compromise of about S7,S0000, which he offered, 
by the belief that he, Millner, was honest in his confessions of re- 
gret & remorse, and that I was assutning great responsibility on the 
part of my partner In so doing without conference with him (my 
partner, Mr. Lee), after being put in possession of the facts he had 
stated to me & of which he, Mr. Lee, was entirely ignorant. 

(Juest. [low was his recollection of details of transactions In 1873 
& prior thereto as compared with your own ? 

Ans. Ile seemed to remember all the main faets with singular 
accuracy, considering the Japse of time. 

(Juest. Did he state that any One knew in IS75 of lis having 

withheld your mon v—that Is, 1 2.000.00 of your money ¢ 
1O4 It yea, whom ? 

Question objected to by counsel upon the grounds that any state- 

ment made by Jas. R. Millner is not evidence. 


Answer. Calling to mind that, Jos. T. Millner had been present at 
the interview of 2S leb'y, IS75, & had shown greal soliecitude for 
the consummation of the compromise settlement, Lasked him if Joe 
Millner knew that te had reserved $12,000.00 of our money. He 
said “ he did know it.” 


Answer objected to, so far as it seems to bind Jos. T. Millner by 
the declarations of Jas. R. Millner, by counsel. 


} 


Quest. Did he say that any one else knew of it* 


, 


If yea, whom * 
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Cross-examination by Mr. Harris: 


Without waiving objections heretofore noted to the competency 
of witness, R. G. Hotfman, the defendant- proceed to cross-examine 
him as follows: 


C. 1.21. Whendid Hoffman, Lee & Co. commence business with 
Jas. R. Millner ? 

Answer. In 1869; when firm of ILotfman, Lee & Co. was formed. 

C. 1.22. What was the character of the business done between 
you WN Jas lt. Millner? 

Ans. We sold man’t’e’t'd tob’o for him & shipped by him to us 

on commission, 
,108 C. 1.23. What was the amount due your firm by Jas. R. 
Millner in Feb'y, 1873? 

Ans. ‘Twenty-three thousand three hundred & sixty dollars €. 
sixty-one cents (825,560.61). That was theamountdue 20 Jan’y, 1873. 

(. 1,24.‘ Did your books at that time show that balance? 

Ans. They did; but we held some stock of his tobaceo on hand, 
which is exhibited in our statement of 25th Feb’y, 1878. filed in the 
direct examination & marked exhibit Sullivan * i. 

‘ | = y Atter the sale of the stocks Ol} hand belonging to Mill- 
ner what balance was due H., L. & Co. ? 

Ans. After the sale of that stock the debt of Mareh 4th, 1874, 
when the tobace os Were closed out, Was nineteen thousand two hun- 
dred and ninety-five dollars & forty-two eents (S19 295.42). 

C. 1.26. This, then, was the balance due you according to your 
books at the time that Jas. R. Millnmer & yourselves ceased to have 
transactions ? 

Ans. No, sir; it was not. Under our compromise agreement of 

28th Feb'y, 1873, we made an estimated statement, hereinbe- 
109 ~~ fore filed, assuming values for the tobaccos on hand given in 

that statement which were not realized. We presamed at 
that time when we had nd reason to suppose that the settlement 
was not a fair one that the settlement was final: but when we 
learned in ISS5 that the action of Jas. R. Millner in holding the 
monies of our tirm, whieh he confessed to having taken, we em- 
ploved an expert, Wm. T. Thelin, auditor of the Baltimore & Ohio 
railroad, to make up Jas. R. Millner’s account, with the ordinary 
COMMISSIONS & charges thereon W at the actual prices they sold for 
which we had not charged those particular tobaccos with which 
were on hand at the time of the compromise settlement, 25th Feb’y, 
ISa5. We did this as we considered that settlement was null W void 
under Jas. R. Millner’s confessions, & that our relations were rele- 
gated to the original one of consignor & consignee. 

(\ t 27. Leaving out for the present Mr. Thelin’s statement 

taken from your books of S73. what did the books of H.. L. 
10 &- Co. of LS75 WN lsi4 show against Jas, R. Millner—that Is, 
at the time when your transactions together ceased ? 

Ans. Our transactions with Jas. R. Millner under the idea at the 
time that the compromise settlement of 28th Feb’y, 1875, was made 
in good faith © ceased Upon that day & our statement of that day 
b—oe 
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S hbalanee of 815.758.69 under the assumed valaes taken for 
bacceos on land showed what we belreved.to be his in- 


2% In reaching this result did vou not charge Millner with 
lrown. eredit bim with sales made, & take stock on hand 
\\, : 


2° Then the above tigures show Millner’s indebtedness to 
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Ans. That 's accounted for in the statement by the values which 
we placed upon the stock of tobaccos we had unsold. The only way 
of giving him eredit for the value of these tobaccos was by assum- 
ing some value for them, & that value was given in this statement, 
which was the basis of the compromise. The assumed value of 
those tobaceos was $7,753.79, by crediting him with which «& de- 
—T it from the above $23,512.46 leaves the balanee $15,758.67. 

I =18. What did the tobaeceos estimated as above $7,753.79 
in the compromise settlement actually yield ? 

Ans. They actually vielded $4,878.28, without interest from dates 
of sales upto the 4th March, 1874. The statement of Mr. Thelin 
= show the details as to interest. 

I. #19. Who negotiated the compromise settlement of Feb'y, 

Sto? 
114 Ans. Robert G. Hoffman with Jas. R. Millner; who had 
his brother, Joseph T. Millner, as his adviser, with him the 
greater part of the interview. 

C1. 2 20. Where & when was that interview held? 

Ans. | think it was held at the Paxton House, Danville, on 28 
Feb’y, 1875, & the writing was consummated at Robertson & Green’s 
office, in Danville. 

(|. #21. Was any one present save the parties you hi ave named? 

Ans ‘Not to my recollection. 

©. 1. 222 Did Millner at this time say anything of availing him- 
self of the bankrupt law? If so, what? 

Ans. I have an indistinet recollection of his either writing to us 
or speaking to us about his taking advantage of such law. 

C. 1. = 25. Was not this threat upon his part of availing himself 
of the bankrupt law the inducement to you to make the compro- 
mise of Feb'y, 1S73? 

Ans. I think not, as the surrender of his property as agreed, from 

the values he, Millner, said we placed upon it at that time, 
115 would have made little difference, as he would have to have 

paid fifty per cent. of his debt to have gotten his discharge 
in bankrupte: Y: 

C. 1. = 24. Can you state that this did not influence vou ‘ 

a | do not remember that it had any bearing on aa case. 

1. e 25. Have not Hoffman, Lee & Co. had considerable busi- 
ness with the manufacturers of tobacco ni ‘Pittsy lvania Co. since the 
compromise with Millner ? 

Ans. We have. 

C. Q. = 26. Have you not often visited the county upon business 
since then? 

A. Oceasionally—probably once a year. 

C.Q. = 27. Did you not know, long befor- the institution of this 
suit, that Jas. R. Millner was a manufacturer of tob. In said county 
& aman of property? 

Ans. I knew that he was a manufacturer, & heard rumors that 
he had been doing well, but treated them simply as rumors. 

C.Q. = 28. When you went to Buffalo Springs to see Millner 
whom did you first meet after getting there? 
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letter. from any one else except from 
to DButtalo Springs to see Millner? 


’ 


other letter- were received except 


1 } +) 
ff such letters 


mark them Exhibit Sullivan No. 10. 

Lill 
ters received by you touching this 
except one letter from De. bovland, 
reonnection exists between vourself & 


" . ee. 
| my first cousin [ also -file a letter 
mi this ease & marked Exhibit Sullivan 


nt at vour interview with Jas. R. Mill- 


detailed in your examinationdn-chief ? 


WILLIAM J. OVERBEY, ETC., ET AL. 45 


Ans. No one except thoes persons I have referred to when Mr. 
Harrison was present, towards the latter part of the day. 

C. Q. 37. Why did vou take counsel with you to Buffalo 

Springs? 
119 Ans. As Mr. Harrison had come on from Danville to see 
ine the day before I went to Buffalo Springs, the books, let- 
ters, Ke., being in Baltimore, I did not know what might be the de- 
ve lopments & thought it might be advisable to have a legal adviser 
within reach. I therefore urged him, as it would not be much out of 
his way on returning home, to go down to Buffalo with me. 

C.@. 38. Did Millner have friends or comnsel present at that 
time ? 

Ans. Millner had been at the springs for two years; seemed to be 
on very intimate terms with Mr. Goode & the gentleman in the. 
office; otherwise I had no means of judging, as we were together 
pretty much all the time I was there. — 

C.(). 50. Was Col. Goode present at that interview or was he or 
any one else asked to be present at that interview ? 

Ans. On the contrary, it was Millner’s clistinet request that the 
interview should be strictly private. 

(.(). 40. How long did the interview last ? 

Ans. Almost continuously during the day. 
120 C. Q. 41. Was not this interview had upon Millner’s part 
under the impression that the matter was to be compromised 
& adjusted between you ? 

(Objected to, since 1t was impossible for Mr. Ifoffman to know the 

impression on Millner’s mind.) 


Ans. jvad no means of ascertaining the fact. 

> Q. Did you not lead him to believe that the matier was to 
be amie er iy settled between vou two without suit? 

Ans. I told him that nothing would be done without the confir- 
mation of Mr. Peatross, in whom he seemed to have confidence, and 
of lis family, as he had led me to believe that thev would resist the 
payment of any considerable sum to us. This led him to ask if he 
could not get Mr. Harrison to take the message referred to in the 
direct iar pee to Mr. Peatross & bring about an early inter- 
view, and told him that any material delay in bringing suit might 
be |) re yun dicial to our intere st. 

C.(Q. 45. At the time vou visited Millner at Buffalo Springs did 

you purpose instituting this suit against him ? 
121] Ans. I intended to be guided by circumstances, as I was in 
he dark as to what Mr. Millner might confess to us in the 
coming interview, which he had solicited with me. 

CQ) $4. Was Millner advised of the determination & purpose on 
your part before he made this statement to vou ? 

Ans. Nothing at all was said about it one way or the other. 

CQ. 45. Was any advice given him by vourself or Mr. Harrison, 
your counsel, as to what he ought to do in this matter 

Ans. [ean only speak for myself. [ told Mr. Miilner, after the 
transactions detailed in the direct examin«tion, that a suit was the 
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ilternative if a compromise was not mi ade, & that as much as 
uld regret to Tk his health I would be forced to enter sult, 
| did would do so in no bitterness to him personally, as I 
hit he had paid bitterly’for what he had done,& I believed his 


reserons of remorse & sorrow. 


‘J li. Do vou know whether at that time Mr. Harrison had 
oy interview with Millner; &, if so, what the purport was? 
Vne Mer. Harrison had the interview refer-ed to in the di- 

reet examination in the walk from the croquet grounds to 
NO ZW baeKk pig which Mr. Millner told him. Mr. llar- 


that he. Millner. had taken $12,000.00 from Eloffinan, Lee & 
l then left topack up, when he continued his cohversation with 
Plevey mm) W hi 1 he substantially repeated, its Mr. Harrison 


is tol me, the principal facts revealed to me during the 


(>) 17 In the eonversation between Jas. R.: Miller & Mr. 
| Vip Tlarrison counsel or advise Mr. Millner in the 


Certainly not In my presence & and not to inv knowledge 


vards. It was cistinetly understood between Mr. Harrison & 
Mi | ivrison should keep entirely away and not have 

ersat with Miliner during our entire: interview, « 
Lowe ke arrangements for a carriage to go to Scotts- 
r occasion to see Ilarrison & make arrangements 

Linn | et me & to get into the buggy at once upon the 

ip ted for us to start. Unless Mr. Millner-had in- 

npon seeing Mr. Harrison they would not have met upon this 


() 48. What was the market value for Millner’s xtra Golden 
for ti irs 1S¢5 & IS 4d? 


I irket value will be shown with the accolnt sales filed 

| rving very molto according to demand & condition 

ly The sale of the 8365 boxes Golden Twist sold at various 
| Qet. | IS7TS. to Jan’v 5, IS74, shows sales at from 60c. to 


| ‘These are the tob-os we received in payment of the 


() 1% Were these prices the market value of said tob-os at 
| st is any evidence that they were full market 


sold them for our ovr own account, as thev we- the 16,000 
i taken in pavinent for the “Axton ” property, X it 
rest to get the utmost out of them that we’ could. 


Redirect examination by Mr. Harrtson: 

1D) Ques. T. Did vou do business with J. R. Millner prior 
the formation of the firm of Hoffman, Lee &‘Co.? 

\\ lial : 

Dy (does 2 Did Dr. Bovland know, antil vou told him, the 

las KR. Millners urgent desire to see vou ? 

Ile told me that he did not know the object. 
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R. D. Ques. 3. What condition did Mr. Harrison require before 
he would agree to accompany you to Buflalo? 

Ans. That he should avoid any interview with Jas. R. Millner. 

R. D. Ques. 4. Was it Mr. Harrison’s wish to confer with Mr. 
Millner or was such conference held only upon Millner’s request? 
Ans. Millner insisted upon seeing Mr. [Harrison & hunted him up 
himself, and I went with him. 

R. D. Ques. 5. What reason did Millner give for wishing to see 
Mr. Harrison ? 

Ans. He said if he could see Mr. Harrison he could get him to 
explain to Mr. Peatross his (Millner’s) reason for wanting to see 
bim, which would cause an early visit from Mr. Peatross. 


125 And further this deponent saith not. 
ROBERT G. HOPMAN, 


The introduction of the following witness — objected to upon the 
grounds that Jas. R. Millner, one of the parties to this suit, was In- 
sune, ete. 


CHarLes O'DONNELL Lee,a witness of lawful age, being produced 
and sworn, deposes and says as follows: 


{Juest. 1. Stat- your hathe, age, residence, and occupation. 

Ans. Charles O'Donnell Lee; residence, Baltimore Co.; age, 44 
years; occupation, member of the firm of Iloflman, Lee & Co. 

Qjuest. 2. Why did Hoffinan, Lee & Co. accept a deed to Millner’s 
property in full of their debt in 1875? 

Ans. Because we had perfect confidence in the man & we believed 
it was all he had. 

(Juest. 3. What amount at the time of the settlement was due HL, 
L. & Co. by Jas. R. Millner, irrespective of stock on hand ? 

Ans. $23,512.46, which is the amount of debt shown by our 

126 books—say, $23,560.61, with the addition of 39 days’ interest 

at six per cent.—say, $101.50, making the amount as stated 
above. 

(QJuest. 4. After crediting him by estimated -siue of stock of to- 
baceo on hand, what balance was due 27 Feb’y, '575? 

Ans. $15,758.67, as shown by Exhibit Hotlma: No. 2, filed with 
the bill. 

(Quest. 5. In whose handwriting is the principe! part of that deed 
marked Exhibit Hoffman No. 2? 

Ans. To the best of my knowledge and belief, it is in Capt. Robert- 
son's handwriting. 

Quest. 6. By whom were the figures on the second line from the 
bottom of the — page thereof, to wit, 815.758 — «& filled in to said 
deed * 

Ans. After careful comparison with the figures in Jas. R. Mill- 
ner’s numerous letters I bave no hesitation in stating that the fig- 
ures of the amount were filled in by Jas. R. Millner. 

Quest. 7. Please compare exhibit with the bill, Hoffman No. 5, 
with Exhibit Sullivan No. 1 and explain the large discrepancy in 


~~, 
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t therein respectively shown to be dub vy Jas. R. Mill- 


}?7 Ans. The amount of 815,758.67, shown by Sullivan No. 1, 
) by crediting Millner with tobacco on hand at 
price satistactory to him for the sake of compromise, but which 

Ligher than the goods averaged and sold. Now, the diserep- 
difference in the amount of 819,295.42 is due to the fact that 


on the receipt of Peatross’ letter detailing Jas. R. Millner’s behalf 
/, ve y's) dishonesty towards us in the compromise settlement 
of IST3 the account assumed its original position—that 1s, In being 

tito all the legitimate charges & interest—and was so made 
uy Ni ‘| helin Irom our books, 


(Quest. S. Upon what terms, as to the use and application of the 
were the advances of money by your firm made to Jas. R. 


Ans. The advances were made. for the sole & express purpose of 
| leaf tobacco, which was to be manufactured & shipped 
to us to be sold on commission, after the payment of which & the 
leoitimate chara s he was to be credited with the proces ds, if 
iZs there were anv, & lo be debited if there were any shortage, LO 
secure Which tie pave us a deed of trust on lhis property, 

Quest. % Tf TL, Lo & Co. had known, on 28th Keb’y, 1875, that 
Millner had failed to use $12,000.00 of such advances in the pur- 
chase and m bnuiacture of leat, but had the Satie in eash, would 
they have settled, as they did settle, at the said date with the said 
las I; Millner ”? ‘ 

\ns. They would not. Ile was most positive in assuring us that 


he had given up everything, ° 
(Qjuest. 10. Did he or not represent to you at the time that he had 

plied with his contracts with you ? : 

\ns. Tle did, atid we believed him. : 
(Quest. 11. In that faith how did you regard the balance left due 


by Millner, after crediting his debt by the 16,0008 lbs. of tobacco 


aR Ol Millner Bros. in purvinnent for the properly surrendered ? 
Lous. | considered the balance as lost to us. We thought at the 
me that Millner Bros. were doing a very praiseworthy action in 


“mSSistihy their broth y 
Ba (Quest. 12. Did Millner Bros. evince any special interest and 
mcesire ill Secul Prhy sata settle ment ? 
\ns. They did, and throvgh Joseph T. Millner they made every 
ef} rt to comple te thr COMMPPOTNI Se. 
Quest. 15. Did you then or short, thereafter suspect any bad 
th or collusion on the part of Jas. R. Millner or Millner Bros. ? 
\ns. They had been doing business with us fora number of vears, 
and we considered that they treated us honestly. : 
Quest. Lt. When tor the first time were you led to suspect that 


you had been treated dishonestly In such settlement ? 
\ns. Not until the middle of May, 1885, when we were made 
i of the taet by ‘Ir. Peatross’ letter. 


in consequence of the lateness of the hour, I herewith adjourn 


¢ 
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the further taking of the testimony until to-morrow, Thursday, 3rd 
September, «t 10 o'clock a. m. 
FELIX R. SULLIVAN, 
Notary Public. 
‘THURSDA  # Septenrbe r ord, LSS. 
130 Pursuant to adjournment noted above, comm’rs met at 10 
o'clock a. m., at the same place, and proceeded to take testi- 
mony, the same persons being present. 
FELIX R. SULLIVAN, 
Notary Public. 


Cuartes O’Doxnect Ler, being further questioned, deposes «& 
says as follows: 


(Juest. 15. Sinee such disclosure has re-examination of the letters 
& papers of Millner Bros. & Jas. R. Millner, in the light of recent 
disclosures, revealed anything to confirm the truth of thoes disclos- 
urers? If so, please produce such papers and designate what parts 
of the same are so confirmatory. 

Ans. Since the confession of Jas. R. Millner I was very much 
amazed, in looking over our letter files, to find a letter from Millner 
Bros. under date of 15th July, 1873, filed herewith and marked 
exhibit Sullivan No.9. In this letter they say: “ We are glad to 
inform you that $12,000.00 more will put us squarely with the 
world. The next ten days will give us that amount.” Millner’s 

confession that he gave his brothers that same amount con- 
1 vinces me that the $12,000.00 they state they were about to 
receive is the same money that he confessed to have taken 
from us, particularly as the 16,000 Ibs. they sent us In payment for 
the Axton property was manufactured about the same time, which 
property was conveyed to us by Millner Bros. and afterwards con- 
veved by them (M. Bros.) to Jas. R. Millner, as shown by exhibits with 
bill, and their letter from Millner Bros., dated 24th July, 1873, filed 
as Exhibit Sullrvan # 4, in referring to Jas. R. Millner, reads: “ We 
have advised lim to turn it over to vou. While he seems to be per- 
fectly willing to do so, he will not do so until you write to him that 
you desire his business, and that vou will never attempt to make 
any more out of him upon the old score, and that you are perfectly 
satistied with the settlement you made with him.” This convinces 
me now that at that time they feared we anight suspect some wrong, 
but our confidence in them all was so great that no such thing ever 
occurred to us. 
Lo2 Counsel of Jas. R. Millner objects to the letters of Millner 
Bros. as evidence against him, and further objects to the fore- 
going argument of Mr. Lee as evidence in the cause, thinking that 
the court is to decide this matter upon the evidence produced. 
Objection upon the arguments of parties. 


]: 


~ 


Ques. 16. At that time who were advancing monies to Millner 
Bros. to earry on their manufacturing ” 

Ans. Hoffman, Lee & Co. 
dUO 
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Ques. 17. Up to the date that they said they were to receive 
212,000.00 in cash, what had been the pecuniary condition and 
eredit of Millner Bros. in reference to means sufficient to carry on 
this business ” 

Ans. Very generally cramped. : 

Ques. 18. At the time of receiving the letter above referred to, 
did they or not cause you — suspect any bad faith in the settlement 
of 28th keby, 1Si5? : 

An Thev did not. | 

dues. 19. Why did you select Wm. T. Thelin to. make up the 
xhibit marked Hoffman No, 5? : 

L333 Ans. As being a perfectly honorable gentleman entirely 
e suspicion, and in addition a thorough accountant. 


{ 


' 
| 
‘ 


Cross-examination by Mr. Harris: 
( () Were you present at the interview between \lr. Hoffman «& 
Mir. Millner at Butfalo Springs touching this matter‘? 


\ns. | was no 

(«) 2 Then, what you know of this conversation & the settle- 

ent t made is from what Mr. [foffman related to you? 

Ans. Yes 

(«9 3. When did you last see or have an interview with Jas. R. 
Milinet 

Ans. | dent-ly saw Mr. Millner two years ago,when he came 

ur a! to borrow a water-closet key. l suid, r Ilow d'ye do, 
Mr. Miline iid he replied,“ Why, you don’t remember me, Mr. 
| | had not then seen lim for ten years previous to that. 


('«) 4. To you know anything of alleged recent confessions, save 

exe Vieat has been told your 

\ Nothing except what has been told me and what was con- 
l to me by \lr. Peatross’ letter. 


34 (5. What was the market value of Extra Golden Twist 
of sliliner in IS75 & 1S74? : 
\ ile best guide to that fact Is our account sales, filed as Ioff- 
(4) 6. Statement shows the prices at which this tobacco was sold. 
State what was the market value of that “brand ” at that time. 
\ns. As we considered that we were selling the 16,000 Ibs. for 


wccount, We used the strongest motives for geting full mar- 
values, which the account sales show, and these were the mar- 
ket values at that tims ' 


\) i ' irther tliis deponent saith not. 


“wae C. O'DONNELL LEE. 


\WWV itness objected — on same ground as heretofore stated. 
Thelin. 
Wu. T. Tiecix,a witness of lawful age, being produced and 
sworn, deposes and says as follows: : : 
(jues. |. State your name, age, residence, and occupation. 


rw 
7 
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Ans. Wm. T Thelin; age, 49 vears; residence, Balto. Co.; oecu- 
pation, general auditor Balto. & Ohio Railroad Co. 
135 Ques. 2. Please state whether or not you read the statement 
filed with the bill & marked Exhibit Hoffman No. 5, from 
what books, & whether or not the same is true & correct according 
to the books aforesaid. 

Ans. The statement was prepared by me at the request of Mr. R. 
G. Hoffman & Mr. C. O'Donnell Lee, of the firm of Hoffman, Lee & 
Co., and was taken from date shown on the books and papers of 
suid firm of Hoffman, Lee & Co. 

Ques. 3. Did said books appear to have been kept in regular 
course of their business ? 

Ans. Yes, sir. 

(Jues. 4. Were you ever the book-keeper of Iloffman, Lee & Co.; 
&, if yea, up to what date? 

Ans. For two years, upto October, 1872, and I left them to enter 
the service-of Baltimore & Ohio R. R. Co. 

Quest. 5. Please examine page #511 of II., L. & Co. ledger and 
designate thereon the date of the last entry by vou in said ledger. 

Ans. The account is open in my handwriting and the last entries 

e made by me are in September, 1572. 

Quest, 6. Who was your successor ? 


Doe Ans. William R. Hoff. 


Cross-examination by Mr. Harris: 


as § 3 
man, Lee & Co. with Jas. R. Millner and Millner Bros., other than 
what is taken from the books of H., L. & Co. 

Ans. I do not. 


dues. 1. Do you know anything of the transactions of Hoff- 
| 


And further this deponent saith not. 


(Signed) W. T. THELIN. 


CnaAkLEs Lee MITCHELL, a witness of lawful age, being produced and 
sworn, deposes and says as follows: 

(Introduction of this witness objected to by defendants’ counsel 
on same grounds as hereinbefore stated.) 


Quest. 1. State your name, age, residence, and occupation. 
Ans. Charles Lee Mitchell; age, 24 years; oceupation, book- 
keeper; residence, Baltimore city, Md 
Ques. 2. Did you make out the statements marked Exhibit Hoff- 
man No. 6, No. 7,& No. 8. If yea, please state whether they are true 
transcripts from the books of H., L. & Co., kept in due course of 
business. 
Aus. | made them out and they are true transcripts from the 
books of H., L. & Co., kept in the due course of their business. 
137 Ques. 3. How long have — been with HL, L. Co. in the 
above capacity ? 
Aus. As clerk I began to keep the books in 1881, and I have been 
with H., L. & Co. since 1879 or 188U—about 5 years. 
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Cross-examination by Mr. Hagris, withou! waiving the vdje 
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tion as hey 
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rrect at cb fine thiat | rec ived thena, but 
of the eorrectness of the books that were 
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Were these books kept by other clerks than 


urself & entries therein made prior to the time that you be- 
ime book-keeper for Hoffman, Lee & Co. ? 


t examination by Mr. ITarrison: 


ze books from which these transcripts were 


long with the other papers of H., L. & Co. 
i kept in due course of business by previous 


ui found from your experience with such 
ers had kept the same? 
had ke prt them corre etly. ‘ 


counsel, Mr. Harris: 


woof your own personal knowledge that 
hibits filed are transcripts correctly show 
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Hl.. L. & Co. & Jas. R. Millner? 
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CHAS. LEE MITCHELL. 
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efendants’ counsel objects to the introduction of said witness on 
the ground that Jas. R. Millner, one of the defendants in this suit, was 
at & before the institution of this suit & now is an Insane man. 

To this objection plaintiffs’ counsel replies that, so far as they are 
advised, Jas. R. Millner is sane now and has been sane heretofore; 
therefore they proceed to examine the witness. 


Int. 1. State your name, age, residence, and occupation. 

Ans. Henry 8S. Taylor; age, 61 years; occupation, president of 
the Marvland Hospital for the Insane, a State institution, and also 
president of the Baltimore Fire Insurance Co. 

Int. 2. Have you been to Buffalo Lithia Springs lately. If yea, 

state when and how long you were there. 
140 Ans. I was there the end of June. I think I was there 
nine days. 

Ques. 3. For what purpose and at whose instance did you go there ? 

Ans. I went there for medical uses of the waters in troubles 
with the bladder, and was recommended to do so by Dr. Wim. T. 
Hloward. 

Quest. 4. Did you meet Jas. R. Millner while there; if yea, when 
first did you meet, him and how much did you see of him during 
your visit? 

Ans. I met a Mr. Millner. I »resume it was Mr. Jas. R. Millner, 
as he was the only person of that name there. I saW him the day 
after Larrived. I think I talked to him: daily while I was there 
& often two or three times a day. 

Quest. 5. Did he know that you were from Baltimore? 

Ans. He did. 

Quest. 6. Had you heard prior to that visit that there was any 
connection of interest between himself and the plaintiffs in this 
cause ? 

Ans. I had not; I had never heard of Mr. Millner and did not 

know he had any connection with the plaintiffs. 
14] Quest. 7. Who first introduced the subject of there being 
acquainted & interested ? 

Ans. Dr. Boyland told me that Mr. Hoffman had been down 
there a few days before to see Mr. Millner on a matter of business. 

Quest. 8. Did you mention that business to Millner ? 

Ans. I did not until he mentioned it to me. 

()uest. 9. State what Millner said to vou in regard thereto. 


(Qjuestion objected to by defendants’ counsel as seeking to intro- 
duce statements of Jas. R. Millner made when insane & not respon- 


sible.) 


Ans. The substance, in various conversations, was that Mr. Hoff- 
man had made him two very liberal propositions to settle a debt he 
owed # LL. & Co.. & he begged ne the day before | left Lo see Nr. 
Llotiman on my return W to say to him thatif he would come back 
there again he would be very glad to settle the whole matter with 
him on either of the propositions, as his bodily health was becoming 
worse da/ly on account of his worrying about this debt of his to 
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& he felt sure that if that was pnce settled 
hance of ln proving bodily. 


\ itl the obleetion noted by counsel 


«state whether vou had any special interest 
& whether Jas. Ro Millner in said conversa- 
sVinptots of msanityv, & if wea, to what 


n Insane institution where we have over 
ition | visit oncé or twice a week & have 
i special interest in insanigy & Insane 
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| when IT heard that suc} a charge 
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my, but in other re a Cts Was as hther board- 
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(juest. 17. Did Millner state why the liberal propositions of H., L. 
& Co., through Mr. Hoffman, to him (Millner) were not carried into 
ellect ’ : 

(Objected to by defendants’ counsel for reasons heretofore stated.) 

Ans. I think he said that his own lawyer, influenced by his friends 
at home, had refused to come to Buffalo Springs to draw the neces- 
sary papers to carry the proposition into effect. 

Quest. 18. Did he say that H., L. & Co. were willing on their part 
to do so? 

Objected to as above. 

Ans. He did. 

Quest. 19. When you saw H., L. & Co. for him what was their 

disposition in this regard ? 
145 Ans. They seemed willing to carry the proposition into 
effect, though at a very heavy loss to themselves, as stated 
by them. 


Without waiving objections heretofore taken to witness, defend- 
ants’ counsel proceed to conduct the cross-examination : 


C. 1.1. Had you ever had any acquaintance with Jas. R. Millner 
prior to your visit to Buffalo Lithia Springs in latter part of June ? 

Ans. I never saw him or heard of him betore. 

(. 1.2. You were, then, strangers until this visit? 

Ans. Entirely so. 

©. 1. 3. How do you account for the conversations had wtth you 
& statements made by Millner of his private affairs to you”? 

Ans. | suppose it was because he knew I was from Balto. & that 
[ knew Mr. Hoffman intimately well, & he hoped that through me 
the settlement might be made & thus relieve his mind of his worry- 
ing about it. 
C. 1.4. How.did he know of your intimate relations with Mr. 

Hoffman ? 
146 Ans. He asked me about persons that he knew in Balto. 
& named 3 that | can reeall, viz., Dr. Miles, J. B. Stafford, & 

Robert G. Hoffman, & I told him that | knew them all well. 

C. 1.5. What was Millner’s physical condition at this time ” 

Ans. He looked very badly, walked with difliculty, & told me 
that he had Bright's disease. 


Redirect examination by Mt. Haknrison : 


R. D. i. 1. Did Jas. R. Millner in such conversations show any 
lack of accuracy of memory in regard to persons & things & in- 
ability to express himself otherwise than incident to pliysical fee- 


bleness ? 


(Objected to by defendants’ counsel as leading.) 

Ans. I could discern no want of accuracy or incapability other 
than incident to his weak physical condition, & there really was 
nothing in that either. 
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_. 
(*! ment saith net . 


signed HENRY S: TAY VOR. 


ita vhoes name does not appear Iti the fotice for these 
ntroduced by plaintiffs & this objection waived by 


bisel lis introduction as witness, however, is ob- 
the erounds that Jas. R. Millner, one of the de- 


vas at & betore the institution of this suit & now 
pili iti : 
‘Jur ). state VOour hame, age, residence, & occupation, 
\ WR. Hoth: age, 36 vears; residence, Balto. county; occu- 
Deal } mettired { baceo broker. 
| () . =n ‘tate whether you were ever in) the employ ment 
of TI Lee & Co lt Vea, mm Whit Capac ity & for what period ? 
lw keeper for them for four ye ars. | I think I sue- 
Mr. Thelin, & | was succeeded on leaving their employment 
' Ma i ‘’ 
(guest. 3. Do the books of said concern kept by you during that 
I PPatery chow the transactions thereot in due course of 


a W. R. HOFF. 


L. MANNING, Whoes name does not appear in the notice 
ns, Is Introduced by the plaintills & this objection 
defendants counsel, [fis introduction as witness, 

ted to on the ground that Jas. R. Millner, 
t-, was at & before the institution of this 


i 
() |. State your name, age, residence, & octupation. 
‘ | : ' oy ; ; : 
ins. Joseph T. Manning; age, 27 years; residence, Balto. city ; 
(juest. 2. Llave you been in the employment of IL, L. & Co.; «, if 
iV, & Who, TP any one, did you suc ceed ? 
| -in the emplovment of IL. L.& Co. from 1871 to 1882, 


fue 08 Doon -Redpet from 1876 to ISS2 6 years, 
Mir, WR. Tloth who instructed mre in the system of 


lho the books of said concern, as kept by you, show cor- 
s thereof for that period ” 
(j 
7 non Ll Salt- not 
JOS; T. MANNING. 
~ \} 7 } ,NT | 


|, Felix R. Sullivan, a notary pub lie i in & for the city of 
149 baltimore, in the State o! Maryland, do: hereby certify that 
this foregoing deposit ions were duly taken before me, reduced 
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to writing by me, and signed by the witnesses respectively before 
me, at the place & times therein mentioned, pursuant to the an- 
nexed notice. 

In testiinon’ whereof I have hereunto set my hand and affixed 
my official seal, at Baltimore city, State of Maryland, this seventh 
day of September, A. D. 1885. 

[ SEAL. | FELIX R. SULLIVAN, 
Notary Public. 


Costs of taken above depositions, reducing same to writing, notices, 
certificates, seals, affidavits, & postage, ($75.50) seventy-five ,°°, dol- 
lars, the receipt of which from plaintiffs is hereby acknowledged. 


[SEAL. | FELIX R. SULLIVAN, 
Notary Public. 


The following depositions were endorsed as follows, to wit: No. 
87. Ch. C. Hotfman, Lee & Co. vs. Millnereta/. Baltimore. Depo- 
sitions for the plaintiffs. Open- Sept. 20, 1585, by consent of both 

parties, by counsel, 'n writing filed with this ease. Chas. 
150 Martin, clerk. Reed & filed Sept. 10, 1885. Chas. Martin, 
clerk. 


With the foregoing depositions were filed a lot of exhibits, marked 
Exhibits Sullivan from 1 to 12; which said exhibits are in the 
words and figures following, to wit: 

(Copy.) 


Mr. Jas. R. Millner, Axton, Va., in account current with Hoffman, 


Lee X Co. 


Int. at 6% to Feb’y 27th, 1873. 


1S73. 
Jan’y 20. To am’t due us this day as per ac. 
4 a 
Eee 151 85 
$25,012 46 
Cr. 
By open sales, 67 boxes...--.---- 9.359 54 


“ stock on hand: 
IS71 stock, 973 “ Golden 


SAIN oninwedte come 9,907 
1872 stock, 813 “ Golden 

LD enemmanwemnen 152] 
L G0 consenunmenen .- 10,088 lbs., 


(a 58e. 95,851 O04 


8,210 58 


” ane 
S—oVO 
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kstimated commission, 


a 110 52 
St’ve, actual,to20 March, 
is. Sea 33 8] : 
lire ins to20 March, - 12 46 
4506 7 
— 7,703 79 
15,7058 G7 
b. & O.':E 
Dalto.. beb'y 2x. wr 
exhibit Sullivan No. ] 
15] The following was filed as Exhibit Sullivan No. 2, & 1s in 


the words & figures following, to wit: 


(Copy.) 
AxTon, V _ 11, 18753. 


Messrs. Hoffman, Lee & Co., Baltimore, Md. 

Dian Sins: While in Danville with v’r Mr. Hoffman I was so an- 
noved about my business | failed to mention to you Mr. Ball’s letter 
to me relative to charges that C. A. Pritchett said that Mr. Lee & 
Mr. Ball made against me. Just say to Mr. Lee & Mr. Ball that Mr. 
Ball's explination is not satisfactory, & if othertpeople had of at- 
tended to their own business there never would have been said what 
has been said & done. [I only blame you all, gentlemen, for selling 
my tobaceo so low & bringing me so heavily in débt to you, & then 
taking my property in payment of your debt without ever giving 
mea chance to work to pay for it or pay what the property would 

actually sell for. Mr. Iloffman remarked to Mr. Hoffman 
152. (sie) in Danville that I was childish. [f he had been turned 

loose upon the world with a family to take care of, & then 
believing that [ had a lawyer writing in a manner that would take 
the little personal Property, outside of the mortgage, I reckon he 
would have appeared childish also, & as Mr. Robertson was writing 
of the agreement (the manner in which he was writing it) it would 
have carried everything that T had, even down to the watch in my 
pocket, if Thad not have stopped him. If you, -had of said to me 
that here was a large debt that we know you can’t pay, but will try 
to pay Us In one, tWo, or three vears whi it your property wil] actus lly 
bring, & we will furnish you two or three thousand dollars, & give 
you fitty per cent, on shi piments, A \4 pay thet tax to enable you to 
pay us & get a start in the world, as you have done with others, it 
would have looked liked you wanted me to succeed. It would 
not of been from any fear of the result. of your loosing 

your money, beeause I don’t think you, as much as you 
153 as much as you dislike my course to wards you, think that 

| would sell myself for the pitiful sum of three thousand 
dollars, & you have agreed to furnish others with money that have 
done business less time- with you than | have -«« said about you 
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what I have never said, & I hope you may never find any man or 
party iu Virginia that will act any worse towards you than I have 
done. I have complied with every contract that I ever made with 
you, both written & verbal, & give you my property when I could 
do no better, but instead of that vou turned the cold shoulder & 
even object to my working the fixtures this vear. 

Respectfully, JAMES R. MILLNER. 


Endorsed: Copy. Exhibit “Sullivan No. 2.” H., L. & Co. vs. 
Millner. 11th Mareh, 1878. J. R. M. to H., L. &. Co. 


The following was filed as Exhibit Sullivan No. 3, & is in the 
words and figures following, to wit : 


154 “ EXHIBIT 3.” 


Bacuetors Hatt, Pirr. Co., Va., Dee. 19. 72. 
Mess. Hoffman, Lee & Co., Baltimore, Md. 

Dear Sirs: We received a letter on yesterday from Mess. Rob- 
ertson & Green, of Danville, advising us not to buy any fixtures 
of Jas. R. Millner; that the — granted him has been revoked. 
Robertson & Green’s letter bears date ot Dee. 12th, while that of the 
P.O. earries the 18th inst. We were in Danvillein Sept. last; tried 
Mess. Crews & Rodenheiser for fixtures. Their prices being rather 
tull, we refused to buy of them. Our brother heard of it and pro- 
posed to sell us a part of his if you would grant him that privilege. 
We went up to see his fixtures but could not trade with him at the 
time, but shortly afterwards Jas. R. said that you had given him the 
liberty of disposing of a part of them and showed a letter from 
Vou dated, as well as we recollect, the 4th of Oct. After Jas. 
Rt. telling of us his condition we bought the fixtures and moved 

some of them about the 2Sth Oct. to finish work with, 
155 and the balance of them are now at Jas. R.’s factory, and on 
the 7th of November James R. came down for the money & 
said he was compelled to have it, which was $500. Not having the 
money by us, we went to Danville and telegraphed to you on the 
Sth Nov. the following: “Give authority to draw at sight for $1,000 ; 


COM pe lled to have it: do not refuse it;” to which you replied, “ Do 
not draw: vive us particulars by mall.” \\ e had then to make 


other arrangements, knowing that Jas. R. needed the money, and 
knowing him so well as to contracts we turn out, and in the course 
of ten days we succeeded in raising ainple funds in supplying our 
wants; but if James R. will take the fixtures back and pay us our 
money we will deliver back what we have and have nothing to do 
with it, for we can now buy a highdraulic press for aimost the sum 
we paid him, which will answer our purpose much better than the 
fixtures bought of our brother. We have nothing to do with yours 

and James R. Millner’s matters, but as a brother and friend 
156 ~—s to: both parties we would advise you both to settle the dif- 

ference between you fair and just with one another, without 
any lawsuit or difficulty, for the agitation of the thing already bas 
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damaged your house here more than you have ary ‘idea of. While 
some right advise you to pus sh the matter with all the force that a 
court coul | give for their speci al purpose, only watching for an oppor- 
tunity should it terminate in a lawsuit, we candidly do not believe 
that you could get a lb. of tobacco from this section only from thoes 
who are compe Tle d to ship to you for the want of funds and a heay Vv 
debt hanging over them, and as Western capital'st- are anxious to 
loan out funds we believe the most of them would borrow the funds 
and pay out rather than work out. You may donbt their getting 
funds, but. with the endors ation of Some of their nge tits here, they 
are anxious to loan funds to manufacturers. ‘ 
Gentlemen, what we have said here we have done with the 
157 parent of motives to both parties, for of all things that we do 
abominate on earth it is a difficulty in business: matters; but 
your Mr. Hoffm: an heard our sentiments on this subject last Feb’y, 
1? months ago, in Danville. We leave the thom. sting that you 
mnay settle satisfactory to each other. We now turn to a more In- 
teresting subject for ourselves. 

We have nothing from you since Nov. 11th. You will please give 
us a full and complete stutement of last vear’s operation, with prices 
seperate from this year’s operation, and also one of this year’s busi- 
ness, giving No. of boxes and No. of pounds, with prices sold, and 
how much now on hand, and amount of money furnish-, license, 
&e., and how we stand with vou. We wanta full and complete 
statement ofthe last two vears operations Sep rate and distinet from 
one another, so that we can shape our course for the next season, 
Furnish this at your earliest convenience. What do you think 
of the prospects for next season ? 

Without anything more for the moment, we are, dear sirs, 


Your friends, &e., MILLNER BROS. 
158 The following was filed and marked as Exhibit Sullivan 


No. 4, and is in the words and figures following, to wit: 


“ ExnIisBit No. 4.” 


Bacuetors Harr, Va., July 24th, 73. 
Mess. Iloffman, Lee & Co., Baltimore, Md. 

GENTLEMEN: James R. Millner, having made some very low sales, 
is speaking of changing his business. We have advised him to turn 
it over to you. W hile he seems to be pe rfectly willing to do so, he 
will not do so until you write to him that you. desire his business, 
and that you will never attempt to make any more out of of him on 
the old score,and that you are perfeetly satisfied:with the settiement 
you made with him. He hasa good credit and can always buy and 
work heavily on a small advance, and for his, Yours, and our inter- 
est we think you had as well let bygones be bygones. You having 

refused his business and he now being! connected with an- 
159 other house, though we told him you wauld ‘have taken his 
business if he had not of made his own terms, places him in 
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a delicate position relative to asking you to accept of it. You having 
had control of his goods for years, it is more than likely that vou 
could piace them to better advantage ‘than any one else, as you 
would have a demand for the goods. Keep the Blair Athol up 
pretty heavy. She is doing fair in the West; sold 200 45-lb. pack- 
ages at factory door: cost Do cents. Try Cineinnatl with some, 
We have an order, but will not fill it. Do you know anything of 
D. J. Walshe & F. V. Simmonds, & who are they (of your city)? 
Are they all right? Let us know. Please consider this Jetter con- 
fidential; like to hear from you on sales. 
Your friends, MILLNER BROS. 


The tow! ing is filed and ma-ked Sullivan Exhibit No. 5, and is 
in the words & figures following, to wit: 


James R. Millner, Esq., Axton, Pitt. Co., Va. 
160 D'k Str: We have a letter from Messrs. Millner Bros., 

prompted, no doubt, by a friendly feeling to you and our- 
selves, intimating that your interest would be promoted if we would 
resume the ageney of your tob’co, They go on to say that thev be- 
lieve such to be your feelings, but that, in the closing of our late 
business Intercourse, our actions or ex ressions appeared to you to 
discourage such an overture on vour part; and, furthermore, that 
you wished some assurance that the transter of your property to us 
was final and in full satisfaction of all claims against you. You 
should know us well enough to be assured that had the contract 
freeing vou from all past obligations been simply a moral one that 
we would resp-et it in its full intent, but it was legal, and under it 
we parted with all claim upon you. 

Now, in regard to a renewal of our business intercourse, so much 
has been written and spoken by vou casting censure upon us for the 

loss sustained by you in the past two years that a resumption 
161 = of those confidential relations—for absolute trust must exist 

between principal and agent—cannot take place without a 
disclaimer on your part. If, under a calm view of the past, your 
own sense of justice prompts you to say to us that your disasters 
arose from no fault of ours, we wil] become your agents and do all 
in our power to promote your welfare. 

We will authorize your sight drafts for 30 cents per Ib. on ship- 
ments and Se nd you, On -xamin: ition of goods, any hy; al; ince to ex- 
tent of 70 per cent. market value which we may think the V justify. 

Very truly yours, HOFFMAN, LEE & CO. 


P. S.—We have your letter of the 23 inst. We see no use in again 
reverting to the past; too much has already been written. We 
will only say that, judging from your last letter, we did misappre- 
hend vour former one. 


Very truly yours, HOFFMAN, LEE & CO. 
162 The following was filed as Exhibit Sullivan No. 6, and is 


in the words and figures following, to wit: 


. 
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“Exnipit No. 6.” 
Jury 28ru, 7S. 
Mess. Millner Bros., Bachelors Hall, Va. 

Di: Sirs: We have your- of the 23rd inst. touching upon Jas. R. 
Millner’- affairs. Wedo not know whether it was your wish that 
we should in writing to him revert to yours to us, but we could not 

therwise open the matter with J.R. M. We enclose a letter to him ; 
it, and, if you do not disapprove of the use we have made of 
us, land it to him. 

ii} write to you on your own affairs to-morrow. 


\A 

Y'r friends, HOFFMAN, LEE «& CO. 
The following was filed and marked as Exhibit Sullivan No. 7, 

and is in the words & figures following, to wit: 

13 “Exarpit No. 7.” 


Axton, Va., April 15th, 1873. 
Miexs. Hloffman. i ee & Co., Baltimore, Md. 


i Sins: Your favor of the 17th March to hand. 
(iontiomen, alter viewing all the surrounding gircumstances in 
my with the management of my business heretofore by you, 
| have come to one conclusion, as you sav you have been heavy 


sors by me, and | have lost all by vou, that if you are willing to 
tnd forget the past [am willing to do the same and give 
business In the future. You ean be compensated for losses 
and by which you can compensate me for what I 
u will work for me. ‘The most of the difficulty, as 
has occur-ed with us has been by the talks of others, 
tendeneyv should be stopped at every Conmmencement, 
| refusal to listen to the seandalous catalogue of private 
veukKhiess or error were accompanied by severe reprimands 
ety would be more benefitted and there. would be fewer 
| have been offered the money by other parties to work 
my shipping all that | have worked and paying 
ses, Which would amount to at least ten per;cent. Lam un- 
ny to pay it. Lam willing to pay the 5 %, y’reom., but the other 
bam not willing to pay, and there Is no use in it, as you 
| oney yourselves. Of course you make nothing by it, 
ts to as much as your commission and can be more to 

rn cture! | : 
My proposition is simply this: [f you will advance me some time 
May S000 and some time in June $1,500 and pay the tax upon 
| is | get it ready and give me upon same as you receive 
nt. [will pay 6 per cent. interest upon all advances 
paid by me to you and ship you all I have werked, provided 
i will do my business in this way. When I get a lot 
viy—say of or LOO boxes—draw upon you for tax upon five 
boxes and ship it as a sample of lot, & vou sell it to be 
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delivered in Danville, to be shipped to you or the parties sold to, 
and | have nothing more to do with it after it leaves Danville but 
to pay vou five per cent. for selling it—that is, you take my tobacco 
in Danville, Va., clear of charges and sell and pay me my money at 
five per cent. upon amount sold for. By this means I save the in- 
terest upon taxes and will warrant the tobacco to sample. I want 
my tobaccoes sold straight along with the market. I have made 
arrangements with Millner Bros. to work for me all the tobacco that 
I can get the money to pay for. They say they think they can 
work 150,000 Ibs. more — they can sell readily themselves or care 
to make this season. They have the room and by increasing their 
force can work half a million, and I prefer getting them to work 
my tobaccos, as I can get them worked right, and it Is a very hard 
matter to employ a manufacturer to attend to your business 
166 = and get it worked right, and | prefer paving more than it 
cost- me to work it and have it done right than to work it 
myself. $3,009 in the way I have mentioned is all I want to work 
it, and believe by getting 70 per cent. upon shipments I can work 
at least 100,000 Ibs. nett. It is true you have nothing to go upon 
for the money you advance me except my word as a gentleman, and 
if you think I would sell myself for it, or if either member of your 
consern objects to my business, | don’t want your money if I have 
achanee. I believe I can work out o: wiy difficulties this year,as I 
will not have more than $5,000 to pay after selling off the fixtures 
that are here now, including the $1,000 I get for my Gold ‘Twist 
brand. 
I have been oflered $2,000 to do business on, & I can control all 
I can work with it, & I can get it & use it in the business with you 
by paying the interest every 60 days at 5 per cent., but don't 
167 want to take it if I can make anv arrangements with you. | 
have confidence enough in you to believe 1f you will try you 
can sell my tobaecos better than anybody else, and I am willing to 
risk Vou if you ure willing to risk rne | have made thie deed of 
my property to you, but as yet have not handed it to Mess. Robert- 
son & Green, knowing that my old deed will answer te. Without 
the property is transferred by rend rit cy des d, which there is no use 
in, as land bonds will answer Millner Bros. until I pay them for the 
property, and as Millner Bros. and yourselves would be at some 
trouble in transferring deed, I think it best to re oatn so until you 
& them settle it: then transfer the ayreein¢ nt be cen you Ww me to 
them, and when I give bonds or pay them they tra isfer same to me, 
which makes old deeds good; and as Millner Bros. are to fill the 
bill in tobaeco | see ho use in it: and if it Is hot done | Can buy 
some tobacco in time, as no one knows how I settled my business 
with you, but to‘have it vended everybody would know it. Then I] 
would have to pay cash for everything; but if you require it 
168 [ will deliver it according to contract. 

Ifmy proposition suits you, you can havetwocontracts drawn 
according to my proposition in this letter, and sign them and send 
them to me,and I will sign them and return one to you. If it don’t 
sult you, you need not trouble yourself to answer same, but please 
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sider my letters confidential. I will want the money about the 
h May and June, | suppose. I only want: to draw upon 
same throuch Mess. Patton, Sons & Co. as my tobacco 
If you accept my proposition give me a letter to 
wuthorizing same, so that as I get my tobacco ready, 
[ get the last $1,500, [ shall ship you over $1,500 worth 
My object is to work heavily if I can make and 
| find I am esa You know my different brands (I 
| excep. my Gold Twist brand), and you can say what 
is best vou ean do with them to make them equally 
dor better-and the workmanship alk right. I can 
trietly fine tobacco in my fine Gold Twist 
and I intend to make all my brands better than 
ey made them, & Millner Bros. promisefi me to make 
(iold Twist brand better than I have evér made it, and 
my interest after this year that you will put up the 
icco ought to sell for eighty cents, tax paid, and 
the control of it—they say this yedr all they will 
they can geta price that will justify them 'n giv- 
of to you. I have made you the proposition in 
= xpect you to meet it in the same way. If you ac- 
ive nothing to say of the past, and ‘neither do I ask 
‘io the same; but there is one thing Ido ask of you— 
-iness in the future to yourselves, if you accept it, and I 
ime, and —the next man tell- you what I have said or 
tome to know whether it isso or not before you say 
ind when you wish to know anything relative to 
such men as W. T. Clark, WS. Patton, Pace & 
Thor S. Flournay, or any other reliable gentle- 
Dan atid aon’t write or talk to a set of damn envious, 
i men who have always known more about ny busi- 
ave known myself. I may be unfortunate enough to 
poor man, but I shall live as long as I do live carrying 
it spirit and an honest heart.. | envy no man & con- 
is you know, with no man’s business, because other 
ess is nothing to me and I have nothing to do with 
ness now for myself through you or somebody else, 
» to do ita spite or all the difficulties I have had to 
| believe I will vel obtain my object of seek ing a 
| die in getting it. 
ver have any more moulded tobacco to sell for me. 


it Vou write, write soon. 


Yours truly, JAMES R. MILLNER. 


ihe tollowing was filed as Exhibit Sullivan No. 8, and is 
the words and figures following, to wit: 
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SULLIVAN No. 8. 


Hodnett place inne eee ceed nwemediinee 20) 

“ eects 1,800 00 
Brick Times Ueminannsdsdmeidibiiaiins wade se 1,500 00 
Que £860 6006 cncanesscnudcenne) concmmeanaale 1,500 00 

ue ( Sic.) 4.500 00 
Home place, 550 acres, cost $25,000 ......-.-......... 12.000 00 
Ent CIEE 0c: cen scamsinntdnien ateendeieemniaenn es eee 5,000 00 
(Sic.) 21,500 00 
PICNCNE nccnnd dene mnnensenneonnnen wee ee 
I ee ee 3,500 7 
6.500 


This is a copy of Exhibit Sullivan No. 8, referred to by J. P. Mill- 
ner in his deposition. 


s 
I 


i 
- 
4 
+ 


BOWEN, Com’n’. 
A COpy. 
Teste (for U.S. et): 

Ik. F. BOWEN, Com’n’. 


Endorse- as follows, to wit: Copy Sullivan 8. Filed June 10, 
1886. Chas. Martin, clerk. 


The following was filed as Exhibit Sullivan No. 9, & is as follows, 
to wit: 


172 “ EXHIBIT 9.” 


DANVILLE, VA., July 15th, 1873. 


Mess. Hoffman, Lee & Co., Baltimore. 

Dear Sirs: Yours of the 10th to hand, from which we find you 
are driving the price, but you are evidently driving In the wrong 
direction. Suppose you put up for the night & in the morning 
change direction. We will send you a new team with more & better 
bottom. We would like to know what you are expecting to put 
flue-cured at? We can make it, but not at the prices we have been 
selling at. We will make 150} boxes, 4 ounces; 1504 boxes, 5 
ounces, out of B. A. filler, with a rich wrapper; put the same in Dan- 
ville at 48 cents or through your house at 52 cents. We positively 
will not make it for less. We would not make but little money on 
t at thoes prices, but wishing to reinstate the brand we will work 

it at thoes figures. We fear that Baltimore will drive 
173 ~—_sius off entirely ‘and force us toseek other & better markets for 
our goods. We have not sold a box of tobacco outside of 
your market but what we have advanced the prices at least 5 ets. 
per lb. It is true you get off larger lots, which keeps a man’s 
J—dUo 
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: easy, but we are glad to inform you that $12,040 more will 
re with the world. The next ten days will give us that 


rety i '™“)Ua 
Q tw l) will be all we will need until another segson opens ; 
enue wecan afford to wait and work of- our goods in small 
ts lat better prices, by which means we hope to nake some 


We draw at sight for $1,434.60 to tax 7,198 lbs., which will leave 
a few davs—lot of caddies which were ordered. 


Your friend-, — MILLNER BROS, 
i : forget to instruct bank in regard to $6,000 for the 17th of 
174 [he following was filed as Exhibit Sullivan No. 10, & is 


the words and figures following, to wit: 


“ Exurpit 10.” 
SuPPALO Litnia Sprinas, July Sth, 1885. 
Me<ers. Hoffman, Lee & Co. 
een: This will inform you that Hon. A. M. Aiken, of 
lhonwille, has consented to take charge of the matter bétween us, R. 
W_ Peatross, Esq, having retired from the case. 
lease inform me at once as to what day you can ‘meet him at 


Very respectfully JAMES R. MILLNER. 
PUGH. 


. following was filed and marked Exhibit Sullivan No. ll and 
words and figures following, to wit: 
“Exaibit 11.” 


BurraALo Lirata Springs, Va., June 17th, 1885. 
Me<e Hloffinan. Lee & Co., Baltimore. 


17: GextiemMeN: You asked my professional opinion upon the 
mental condition of Mr Jas. R. Millner. . 

[| have seen and examined Mr. Millner a number of times. His 

mental condition is as follows: Ile is able to converse intelligently 


and coherently; to convey in his mind a distinct and connected 
ain of thought, fully understands the difference between right 
t wrong, and comprehends what responsibility is. He know- the 
force of what he says or confesses. There is some cereb-al irrita- 
bility in lis ease,due to sympathy with chronic interstitial nephritis, 

which disease he is suffering. He is obliged, therefore, to con- 
erse slowly —hus type of mind being rather sluggish,*but not indic- 
ative of insanity 

Yours very truly, | 
G. HALSTED BOYLANDs M.D., 
Resident Physician at Buffalo Lkhia Springs. 


lioffman. Lee & Co., Baltimore. 
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176 The following was filed as Exhibit Sullivan No. 12, and is 
in the words and figures following, to wit: 


“ ExHIsit 12.” 


Burrato Lirntia Sprinas, VA., June 17th, 1885. 
Robert G. Hoffman, Esq., Baltimore. 


My Dear Robert: Your favor of the 15 inst. received. Since 
you left here Mr. Millner has told me verbally that he had $12,000.00 
at the time the transaction you refer to took place. He evidently 
intends to make restitution on the basis you have talked about and 
asked me a hypothetical question as to what a man holding back 
money at a settlement should do. I replied, “ Make restitution.” 
The next day he showed me a letter from his counsel in Danville 
advising him that Hoffman, Lee & Co. were investigating with a 
view to bringing suit, telling him to be guarded in any interview 
with them or their counsel should they perchance come to the 

Springs, and warning him not to sign anything. Mr. Millner 
177  ~=then remarked that hedid not care about that, and the same 

afternoon came to my office and requested me to write at his 
dictation the letter that was mailed to you on Monday last, the 15th 
inst., and which you probably have now. 

Ile is not so well yesterday nor to-day, owing, I think, to the ex- 
treme heat and a little diarrheea, but his mental condition is as de- 
scribed in the professional opinion enclosed. 

I received in the 15th inst. a letter from Mr. Harrison, and, 
in accordance with his request, got from Col. Goode, a lawyer of dis- 
tinction, his opinion that Millner’- talk and continuous purpose to 
settle were not compatible with insanity. He did not regard him 
insane from his standpoint, a legal one. 

| give you the sum «& substance of what has taken place, but can- 
not always recall exact words, as you may readily understand from 
the number of conversations and communications of different kinds 

I have had in the matter. 
178 Ellen sends love & Florence kiss. 
With kind regards, yours very truly, 
G. HALSTEAD BOYLAND. 

And again, on another day, to wit, in the clerk’s office of the cir- 
cuit court of the United States for the western district of Virginia, 
at Danville, within and for said district, on the 17th day of Sep- 
tember, A. D. 1887, the following deposition of Dr. G. Halstead 
Boyland was this day filed with the papers in the foregoing cause of 
lloffman, Lee & Co. vs. Jas. R. Millner et al.; which said deposition, 
with the notice for the taking of same annexed, is in the words and 
figures following, to wit: 
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181 The deposition- of G. Halstead Boyland and Thomas F. 
Goode, taken before me, W. T. Atkins, a notary publie in 
and for the county of Mecklenburg & State of Virginia, at Buf- 
falo Lithia Springs, In said county & State, this 14th day of Sep- 
tember, 1885, between the hours of sunrise & sunset, pursuant to 
notice hereto annexed, to be read as evidence on behalf of the 
plaintiffs in a certain suit in chancery now pending in the circuit 
court of the United States for the western district of Virginia, at 
Danville, wherein Hoffman, Lee & Co. are plaintiffs and Jas. R. 
Millner, Jno. P. Millner, in his own right and as surviving part- 
ner of himself, Joseph T. Millner, dec’d, late partners as Millner 
Bros., and Joseph D. Blair,adm’r of said Joseph T. Millner, dee’d, 
are d'f'ts, 


Present: J. P. Harrison, att’y for plaintiffs; A. M. Aiken, att’y 
for defendants. 


Dr.G. Tansteap Boytanp, being sworn the whole truth to speak 
touching the matter at issue between the parties, deposes & says: 


Ist. quest. b- plaintiffs’ counsel. What is your age, residence, & 
occupation ? | 
182 Ans. (1st. quest.) My age is 40 years; Baltimore, Mary- 
land, is my residence, and [am a practising physician. 
2 quest. by same. What official connection,if any, have you with 
the Buffalo Lithia Springs ? 
Ans. I am resident pliysician. 
srd by same. Do you know the plaintiffs and deft, Jas. R. Millner ? 
Answer. I do. 
} quest. by same. Are you related or connected with any one of 
them; if yea, to which one,and how ? 
Ans. Iam related by marriage to the plaintiff, Robt. G. Hoffman. 
Ile is my wife’s first cousin. I am not related to any of them. 
9 question by same. How long have vou known Jas. R. Millner? 
Answer. I was resident physician at Buffalo last vear. He came 
io the springs in the latter part of the summer of the year 1884, and 
L have known him since that time. 
(ith question by same. When and from whom did you first hear 
that he had had any business relations with the plaintiffs in this 


suit ? 
ISS Answer. From himself, im June, 1885. 
7th question by same. How long prior to that time since 


vou had seen or corresponded with the plaintiffs or either of them ? 


Answer. I took dinner at Rob’t G. Hoffman’s in the fall of 1SS4. 
| had not seen any of the plaintiffs since that time up to June, 1580. 
| had never corresponded with any of them up to that time. 

» question by same. Please state how Mr. Millner happened to 
incntion his connection with Hoffman, Lee & Co. to you, and what 
he at that time said to you in reference to it. 

Note.—This and all subsequent questions intended to dlicit evi- 
dence of any admission, confession, or declaration of the def’t, Jas. 
Kt. Millner, upon the subject-matter of this suit, made either before 
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Picase state when vou received such telegram and 
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Boviand No. J 
Who was present & what occurred when said tele- 
sedan ' 
Anew No one was present when I received the telegram ; it 
tome by a messenger and | replied Lo ft by letter. 
) bid you pay for the message, and by whom were 
\nswer. LT told Mr. Millnerthat T hada telegram about his 
-. it} was puton Mr. Millner’s bill and reimbursed to 
Mer. lloffman 
bei Mier. Millner objeet to correspopdence by tele- 
hat time; if so, why? 
\newer. He did: he said it was useless and expensive & could be 
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Auswer. He came Thursday, 11th June, accompanied by Jas. P. 
Harrison. 
1Sti: question. Had Millner up to that date told you the nature 
of his business with Hoffman ? 
Answer. No; he simply said he had business with Mr. Hoffman. 
19th question. Did you seé Mr. Hoffman that night; if yea, what 
was said about acquainting Mr. Millner with Mr ‘Hlarrison’s pres- 
ence? 
Answer. I saw Mr. Hoffman that night; it was deemed best not 
to acquaint Mr. Millner with Mr, [arrison’s presence at that time. 
20th question. When and where did Mr. Hoffinan meet Mr. Mill- 
ner’ 
Ait At breakfast the next morning. 
2ist question. When & where did Mr. Harrison first meet Mr. 
Millner at that time? i 
187 Ans. On the morning of the 12th, on the porch or grounds, 
I think. 
23nd question. Do you know whether or not Mr. Harrison had 
avoided Mr. Millner and who first sought the audience ? 
Ans. He had avoided Mr. Millner. I believe Mr. Harrison said 
he would not go & speak to Mr. Millner, or words to that effect. 
25rd question. Did you see the meeting between them ? 
Ans. I did. ; 
24th question. Where did it take place? 
Ans. On the grounds. 
25th quest. What was Mr. Harrison doing at the time? 
Ans. | don’t recolleet. 
26th quest. Did Mr. Millner, after Mr. Hoffman had left, disclose 
to you the nature of their conf-rence & its result? 
Ans. Not immediately. He spoke in a general way about it, but 
it came out in other conversations later on. 
27th question by same. Please state what Mr. Millner in these 
conversations told you of his relations with H., L. & Co. in the 
past & of what had passed between him & Mr. Hoffman at said 
Visit. 3 
188 Answer. He said that some years before, in making trans- 
actions with them, he had kept back tweive thousand dol- 
lars, and that he desired to make restitution by compromise. Ie 
told me that a proposition had been made of 85,500 in Danville 
property and the balance, $2,000 or $2,200, In cas sh. 1 think these 
are the figures he gave. 
28th question. Was that proposition accepted or refused; did he 
say ? 3 
Ans. I don’t recollect whether he said anything about that or 
not. 
29th question. For whom, if any one, did you act in this matter? 
Ans. I acted partly for Mr. Millner « partly for Mr Hoffman. 
J quest. Did you write Exhibit “ Boy land No. 3;” if yea, was it 
dictated to you; &, if so, by whom ? 
Ans. I did write it. It was dictated to me by Jas. R. Millner. 
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Did Jas. R. Millner tell you that any effort had 

| . him declared insane; if yea, by whom” 
le suid that some of his relations & others were under the 
wpression that he was insane and ought to. be confined in 
wsvlum for treatment. Ile did not teil me that any 

:; 6 . : 

had been made to have him declared insane by legal 


Was vour professional opinion asked as to his sanity? 
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jt ‘ ae 
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of quest. In what other respects is he not left to himself, so far as 
his life here is concerned ? 

A. Tle is left to himself in all other respects. 

40th question by same. Who attends to his board now, & since 
when ? 

Ans. Agents or bankers in Danville, I believe; d)  « know how 
long since. 

4i quest. Please examine original letter from yourself, dated June 
2ist, marked “ Boyland No.5,” and say whether you wrote the same, 
& whether before or since that date has this mental unsoundness 
developed itself. 

Ans. I did write it. The mental condition described above has 

developed since that date. 
191 41 (sic) quest. Up to that date what was the condition of 
his memory and the manner of his recollection ? 

Answer. He appeared to recollect well, but ‘with some mental 
eflort. 

12 question. Is his memory at present impaired? If so, to what 
extent? 

Answer. I have not conversed with him lately, and do not know. 
Ile has rather avoided me than otherwise. 

13 quest. Did he ever tell you what disposition he made of the 
$12,000.00 he took from Hoffman, Lee & Co.? If so, what? 

Ans. He might have done so, but I can’t say positively as regards 
ihe disposition of it. 

44th quest. Please examine lett r-press ‘copies of your letters to 
H., L. & Co., date- June 17th, 25th, July 5rd, oth, & 13th, all filed 
together and marked “ Boyland No. 6,” & say whether or not you 
wrote the same as of the dates specified. 

Answer. I believe I did. 

45 quest. Since Hoffman’s visit has Mr. Millner asked you to 
represent him in this matter? If yea, to what extent & to what 
purpose ? 

Ans. He hasasked me to be his amanuensis frequently and 
192 touse my influence with Mr. Hoffman to induce him to allow 
more for the property than was proposed. 

i6th question. What in their replies did H., L. & Co. say as to 
their willingness to carry out Millner’s offer of compromise ? 

Answer They said they were willing to settle ona basis of $5,500 
for the property and the balance in cash—that is, on the basis of 
Mr. Millner’s proposition. , 

47th quest. Did you communicate the contents of these letters as 
received to Mr. Millner 

Ans. Generally I did, omitting only such parts as I thought 
proper—these parts referring to his family. 

45 quest. Did you omit any part which bore directly upon the sub- 
ject-matter of the settlement ? 

Answer. I did not. 

49th quest. Did he comprehend and appreciate these letters ? 

Ans. I believe he did. 
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symptons were worse than at others. Then at other times there was 
marked improvement in his general condition. His bodily condi- 
tion is much improved at this time, although his mental condition 
is worse. 
6th question. At what time did he come to the springs this 
year? 
Answer. He was here when I arrived on the 2nd of June. I 
think he came in May. 
7th question. Was there any material change in his health from 
the time you came until the middle of June? 
Answer. No material change. 
Sth question. Did any conversation take place between Mr. 
195 Hoffman & yourself about Millner on the night of the former’s 
arrival here, or the next morning before he saw Millner ? 
Answer. Yes; Mr. Hoffman informed me that Millner owed him 
some $20,000.00, interest and principal, more or less, & that Hoff- 
man, Lee & Co. were the victims of a frand, and said in substance 
that they desired to settle the matter, either by a compromise or by 
a suit. 
%th question. Do you remember any special question asked you 
by Mr. Hoffman that night? 
Answer. He asked me to go down to the room to meet Mr. Har- 
rison. This is all I recollect. 
10th quest. On the 6th day of June you wrote Mr. Hoffman that 
the cereb-al symptons of Millner rendered him ineapable of trans- 
acting business. Did you tell Mr. Hoffman that Millner was, on 
the 11th of June, capable of transacting business ? 
Answer. The letter of the 6th of June was reallv Millner’s letter, 
part in my words. It was written of several requests of Mr. Mill- 
ner to me to write Mr. Hoffman and after several conversa- 
197 ~=— tions with him upon the subject. Although Mr. Millner’s 
mental condition would not allow him to take charge of 
business asa business man at any time since he has been under 
my care, yet I thought him possessed of a sufficiently disposing 
mind to arrange this matter with Mr. Hoffman, and therefore I may 
have told Mr. Hoffman that he was capable of transacting this par- 
ticular business. Transacting business in the letter of the 6th of 
June refers to the mental effort of writing as suggested by Mr. Mill- 
ner himself. ; 
lith question. Was it not in obedience to the letter of the 6th of 
June that Mr. Hoffman came to the springs to see Millner ? 
Answer. It was. 
12th question. Had you learned from any person what the nature 
of Millner’s business with Hoffman was before the latter came to 
the springs? 
Answer. I had not. 
15th question. Did you think or have reason to believe that 
Millner intended to make any such disclosures as you afterwards 
learned that he did? 
198 Answer. I did not. 
14th question. Do you know whether Millner knew that a 
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25th question. Is not Rob’t G. Hoffman a man of extraordinary 
intelligence & acuteness of mind ? 

Answer. He is. He is certainly above the average. 

26th question. In a business contest who would have the advan- 
tage—Iloffman or Millner? 


NotrE.—This question is objected to by pl’ffs’ counsel as improper 


& illegal—W. 'T. A., N. P. 


Answer. It would be like a contest between a giant & a baby, 

lioffman being the giant & Millner the baby. 

27th question. Where did the interview take place? 
20] Answer. In Millner’s room. 

2Sth question. With closed doors ? 

Answer. I think the doors were open, it being-a very warm day. 

29th que stion. After you received the letters filed as Exhibit 
‘Bovland No. 4” did you continue to act for both Mr. Millner & 
Mr. Hoffman about the matter? 

Answer. | think I acted for both all the way through: 

Oth question. Look at the letter shown you & say whether you 
wrote it & to whom & how long after vou received the letter of the 
2Srd day of June, 1885, from Hoffman, a- exhibit marked “ Boyland 
ey Pi 

Answer. I did write it to Judge A. M. Aiken, except the words, 
‘Judge Aiken, please come to me at onee. Yours truly, James R. 
Millner,” which were written by James R. Millner in my presence, 
und it was about six days after I ree’d the letter dated the 25rd. 

olst question. Is there any special subject upon which Millner 
prefers to dwell in his conversations ? 

Answer. The subject of religion is apperiant in his mind. As 

there is usuall- either religious melancholia or religious ex- 
202s altation, it amounts to monomania, and he 1s possessed of the 
belief that those wishing to take him off cannot do so so long 
as the Lord wishes to keep him here, whieh, he s says, may be for a 
long time. The least religious discourse throws him into a state of 
ne ryous e xcite ment, & he : seemed possesse “d until ree ‘ently with the 
i that he had committed the unpardonable sin. 
2 question. Does he think now that he has committed the un- 
pardonable sin? 

Answer. A few weeks ago he was baptized. Since that time he 
does not mention the unpardonable sin, but is confirmed in the 
belief that the Lord is with him in all he says and does, frequently 
mentioning the name of the Lord, and says that the Lord is taking 
him by the hand and will bring him through this business, & 

t lhe trusts all to the Lord & does not worry any tore about it, 

& that the Lord ean eure him of his disease, which is a hopeless one. 

we (jl lf sti nn). Does hye » be lie ve th: at he Is under the protection of 
special providence in his present trouble? 

P93 Answer. He does. When interrogated as to his health he 

says each day that he is better than he was the day before, 

saving each time it is by the grace of God & that God is with him, 

espec ally in this matter with Hollman, Lee & Co. 
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34 question. Have you ever heard him say that he had taken a 
stand about this matter with Hoffman, Lee & Co., which was or ts 
ntended for the wood of the world, & that it was the boldest stand 


that had been taken sine the time of (‘hirist. or something ol that 


Answer. IT don’t recollect anything of that kind. »He did say 
that in the time of Christ they considered St. Paul mad, and com- 
neared himself to St. Paul. He said that he had committed this 
ease to the Lord and wasn’t going to trouble himself about it anv 


wy Are these conversations on religion frequent or sel- 
y them does he discriminate in) persohs 7 


Anewer. The conversations are quite frequent & he will talk with 
vybodv on the subreet P 

‘ith question. Are his views on that subject considered by 

others reer rally iis extravagant and,irrational 4 

' his question is objected to by plaintiffs’ counsel as 
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\! | vhole tenor of lis conversation on religious subjects 
travavantl ind at times irrational. ° 
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peel ’ 


. o -« . ° 
is symptovs have been protninent in his 


SS Pie delusion in regard to the Lord taking care of 
is been developed within the last six weeks— 


th of Julw last. 
ls it your opinion that Millner should be placed in 
it would be better for Mr. Millner if he were in an asv- 
could be taken care of, but | do not consider his case 
, = ot \t times he ts apparently Ssahe Lo the casual ob- 
| he roel trie ntally Insane is possessed of great shrewd- 
ning, Which would be mistaken for insanity by thoes 
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dist quest. Do you think he should have been confined in an 
asvlum since the 25th of July last or about? 
206 Answer. It would have — better for him. 
42 quest. Have you seen much of the insane? 

Answer. I have seen as much as the ordinary general practitioner 
and more than a great many of them. 

13 quest. In your opinion, are his habits, manners, conduct, & 
deportment those of an insane man? 

Answer. They are. 

44 quest. Where were you educated for your profession? Have 
you ever been awarded any certificate of distinction in it? If so, 
when & where? 

Answer. I commenced my medical studies at the university in 
Paris, France; served on the medical staff of. the French army 
during the Franco-Prussian war, received therefor a spegial diploma 
and deceration of the Bronze Cross of Geneva: graduated subse- 
quently at the University of Leipsic, Germany ; received certificates 
from the Universities of Berlin and London (KKing’s College); held 
the position of surgeon of anatomy in the Baltimore Medical Col- 

lege and member of several learned societies. My expeience 
207 ~=—s with the insane has been considerable and varied, both in 

State and private practice, but [ never.was connected with 
an insane asylum. 


Re-examination in reply by plaintiffs’ counsel : 


Ist question. Why did you not attend the conference between 
Hoffman and Millner when asked to do so by Mr. Hoffman? 

Answer. Mr. Hoffman asked me to go down and stay there, un- 
less Mr. Millner objected to my presence. I went down. Mr. Mill- 
her objected & I withdrew. 

2 question. What did Mr. Millner say by way of objection ? 

Answer. Mr. Hoffman asked Mr. Miliner if he objected to my 
presence, and Mr. Millner said it was not necessary, but gave no 
vther reasons. 

3 question by same. When, for the first time, did you form and 
express the opinion that Millner should be put in an insane 
asylum ? 

Answer. Since about the 22 August I have been of the opinion 
that he would be better off in an asylum. I don’t recollect express- 

ing that opinion until to-day. 
208 4th question. State any other facts than thoes already 
given which have led you to this conclusion. 

Answer. His nervous manner and his nervous starts & twitches 
and the wild expression of his eves. 

Sth quest. Examine again Exhibit “ Boyland No. 5” and state if 
it does not predict that he was likely to become insane in 30 days 
unless this business was settled. 

Answer. The statement in the letter is as follows: “ 1 would not 
answer for his sanity 30 days if this state of affairs continues,” 
which does not actually predict insanity, but asserts it as a possi- 
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‘ 
bility in tha. time. “There has been an unsoundness all along, but 
Hnsoundness was not incompatible with the capability of ar- 
ving this business at the time referred to in the professional 


| the unsoundness not amounting at that time to in- 


’ 
'*t 


rity thant it Wus a cere b-al phathological rather than il psychical 


nsounainess 

(ith question. You have stated that Millner speaksfto any & every 
ody about these religious delusions. Does h® speak equally 

209 freely and fully about his debt to the plaintiffs and business 
transactions? ’ 

(newer. While not speaking as freely about hig business with 
Hlotfman, Lee & Co. as he does about his religious delusions, I 
| he did have, prior to July 25th, conversations with outside 

ibout the matter, but has been exceedingly guarded since 
7th question. Whenever he has spoken to you of*his transactions 
with Hoffman, Lee & Co., past and present, has he seemed to be 
nsane upon this subject—spoken rationally or irrationally 

to the same ? 

\nswer. Ile has not spoken to me recently upon the subject, but 
whenever he has spoken about it he seemed to know what he 
wanted—although he spoke with considerable effort, many cireum- 

ms and repetitions—and was to that extent rational. 


\nd further deponent saith not. ! 


G. HALSTEAD BOYLAND, M. D. 


210) STATE OF VIRGINIA, Ty wit 
. : 7 Wee. 
founty cf Mickle nburag. } 


| William T. Atkins, a notary public in and for the said county 
i State. do hereby rhify that the foregoing deposition of Dr. (i. 
Ilalstead boy land, taken to be read as evidence tn thesuit pending in 
the cireuit court of the United States for the western distriet of Vir- 
nia, at Danville, wherein Tloffman, Lee & Co. are plaintiffs and 
James R. Millner & others are d’'f'ts, was taken, subseribed, and 
seworth to before mn , and Is now certitied ce) said court, ho other wit-. 
ness bye lng produ ed for examination. 
Given under my hand this 14th day of Septentber, A. D. 1885. 
WM. T. ATKINS, 
4 Notary Public. 
Fee, $25.00, paid by pitts. : 
as Es Bee. 
‘ 
Phe foregoing deposition was endorsed as follaws: Hoffinan. Lee 
& Co. vs. Jas. Ro Millner, &c. Deposition of Dr. G. Halstead Boy- 
land for pl'ffs. Opened Sept. 29, 1885, by consent of both parties, 
by counsel, in writing, filed with the case. Chas. Martin, clerk. 


biled Sept. 17. 1885. Chas. Martin, clerk. ’ 
211 The following exhibits were filed with the foregoing depo- 
sition of Dr. Boyland, and are marked Exhibits “ Boyland 

é 
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No. 4, 5, 6, & 7,” and said exhibits are in the words and figures fol- 
lowing, to wit: 


“ Exuipit BoyLANpD No. 4.” 


JUNE 15, ’85. 
Dr. G. Halstead Boyland, Buffalo Lithia Springs, Mecklenburg 

Co., Va. 

Dear Hatsreap: I arrived at home all right Saturday thour- 
oughly worn out, & do not feel in much better plight at this writ- 
ing, as [ have been over lead & ears in ihis Millne wusiness all 
yesterday & to-day. My sympathies & feelings were so worked on 
by Millner’s exabitions of remorse that’l offered a most favorable 
compromise of our large claim, which I certainly would not have 
done out of consideration for his wife and relations, who were 
cognizant of & some of them parties to & abdéettors of the 
fraud, all the particulars of which he confessed to me. I fear 
his improvement will be retarded when he knows that we 

were forced by his counsel to bring suit. He authorized 
212. ~=—-Mr. Harrison to see Mr. Peatross, lis counsel, & to express to 
him his wishes to settle the matter by compromise & to get 
lim to go to Buffalo & to see him with that view, as he could not 
carry it out without his assistance. Mr. Harrison did see Mr. Peat- 
ross, who declined to go to see Millner, said he‘was crazy, & that he 
would countinance no settlement. Confidentially, | believe that 
“they all” (his brother & wife) are trying to confine him in a 
lunatic asylum with a view to prevent any such settlement & to get 
the control of his property. Of Peatross, his legal adviser & spiritual 
dictator, I will say nothing. Now, as the money he stole from us 
13 vears ago (he confesses to having taken $12,000 in gold & green- 
backs) was the foundation upon which he built up his present for- 
tune, | could not consult his present condition, as the delay he asks 
for means giving time to his wary advisers to make way with 
said property, so in self-defence, under legal counsel, we were forced 
to sue at onee. His fraud, viz., withholding the $12,000, he has 
freely confessed to Harrison & myself, 
213. ~—,._: If he has confessed it to you or does confess it please let 
Hoffman, Lee & Co. know it. We would also like to have 
your professional opinion upon his state of mind—i. e., his mental 
capacity to understand the full force of what he says or confesses. 
It is so evident to me that a sinister conspiracy is being hatched to 
prove his inability & defeat justice that I want to be fortified with 
all honest testimony within reach. Give my best love to Ellen ; 
she knows how much I regretted my inability to be more with her. 
Give Florence a kiss from the “uncle” who “writes her letters.” 
With thanks for all your kindness, | am faithfully yours, 


ROBERT G. HOFFMAN. 


If I have scrawled unintelligently, put it down to an exhausted 
mind & body—my mind is in a legal “ fog.” R. G. H. 


11—sVo 
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<3) 
914 19 Jung, 1885. 
Dr. G. Halstead Boyland, Butfalo Lithia, Va. 

Dean Stn: We beg to acknowledge ree’t of your letter of 17th, giv- 
ne your professional opinion of Jas. R. Millner- mental & physica! 
coudition ! ? 

ft confirms our view that a man could not be otherwise than in full 
possession of lis mental faculties who would wish to acknowledge a 
wi Lo persols who were so uniformly hind and consider “ute 
' sion durtnug our business intercourse. 

lt pcontirms our Mr. Hoffman's opinion gained through his in- 
terview with him at Buffalo Lithia Springs. 

uu for courtesy to Mr. IL. while at Buff alo Lithia, 

Y'rs entirely, HOFPMAN, LEE & CO. 
6 
JUNE 23, ’85. 
Dr. (+. Halstead Boyland, Butlalo Lithia Springs, Va. 
My Dear Dr: | have your letter of Zlsts written at in- 
stance of Jas. RK. Millner, to whom [ wrpte explaining 
why Hoffman, Lee & Co. had been forced to the suit. [have 
i vervi irl to b ring about a COMpromilse, for i pity him from 
my rt. L will make another strenuous effort to effect a compro- 
Mm my own Ingenuity & that of my lawyers canjdo so legally— 
to make it legal & binding on both sides, without which any 
ement would be waste paper : 
| at onee exhaust ever \ etlort to m:; esti our pecuniary interest 
euecumb to the happiness of a man who I believe i¢ sincerely peni- 
cial VIere Leannot do | will report to you every etieess or failure. 
Yours sincerely ROBERT G. HOFFMAN. 
- eis nouse in Millner’s — whilst every effort will be 
! ori \ oaaunies ‘ 
’ 
a ‘JUNE 23, ’8O. 
Dr G. Halstead Boyland, Buffalo Lithia Sptings, Mecklen- 
ire Co.. Va " 
My Dean Tlarsreap: [ read with deep feeling your letter of 21st 
ive cert nly riven ample evidence of a willingness to 
iiary interest to our compassion & sympathy for Mill- 
Ilis tricnds deny his ability to make a contratt & will attack 
make one more elfort to bring about a compromise, al- 
T ir lawyersagree inthe opinion that our case is as nearly 
preguable as possible, even should he get strong testimony as to 
1 vanity. T feel deeply for the poor m: an. Weare not 
it \] Hers apy ais for tne rev, as We have assuredly shown. 
\\ ypeal sorely tous? Tle must have the co- operation 
vr wits household & real friends. Are they indifferent 
happiness & well-being? Has he made any or the proper 
kind of ippeal to them? Do they know tiie serious effect 
‘17 this suit may entail upon him «& their own: future? I en- 


close a brief letter, which, if your diseretion.so dictates, you 


‘ 
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are at liberty to show to Millner,if you tiiink it will give him com- 
fort or ease of mind. 
‘Yours very truly, ROBT G. HOFFMAN, 


P.S.—It further occurs to me to suggest, as you are evidently in- 
terested in M., not only from motives of humanity, but also as a 
patient of long standing, why do you not write to Mr. R. W. Peat- 
ross the result of your own observations as to the disastrous effects 
which the obstruction to his wishes for a prompt settlement of this 
business is having upon his health & what may be its probable con- 
sequences, & anything which may awaken him & Millner’s family 
as to these facts. This, in our opinion, is the only practical source 
from which the desired result ean come or emanate. Under their 
claim of imbecility our hands are tied as to a legal settlement with- 

out their sanction, and this would have to be approved by 
218 our lawyers. If Millner knows that this step would be taken, 

would it not tend to soothe & arrest the relapse you fear, 
pending the negotiations which may follow? I ean think of noth- 
ing else to suggest in Millner’s behalf. I hope you, Col. Goode, or 
other kind friends may discover some plan to alleviate his suffering 
& attain his object. 

Very sincerely yours, ROBERT G. HOFFMAN. 


JUNE 29, ’85. 
My Dear Harsreap: We received to-day a letter from our law- 

vers saying, “ Peatross declines to go to springs; won’t countenance 
any compromise,& has so written Goode.” This for the time being 
stops all friendly measures, & any further overtures in that direction 
must come frotn Millner’s friends after suit has been brought. I 
could not resist writing Col. Goode placing our position before him, 

as I valued too highly the good epinion of one who is consid- 
219 ~=ered a humane «& Christian gentleman.  It1s difficult for any 

one who is not conversant with all the details of the strength 
of our case & the fraudulent involvement of others iu it to appreciate 
how entirely we are guided in offering to accept the compromise 
proposed by humane motives.. Even.if—sh'ld loose the case by any 
legal technicalities or injustice, it seems almost a question of duty 
that the frauds should be exposed. Except for poor M., I wouldn't 
trouble you further. Love to all. 

Y’rs truly, ROBERT G. HOFFMAN. 

The foregoing letters were endorsed as follows, to wit: Hoffman, 

Lee & Co. to Dr. Boyland. Dates, June 15, 19, 25, 25 (No. 2), 
29, 1885. Exhibit “ Bovland No. 4,” being letters of pl'tf to 
witness dated June 15, June 19, June 22nd, June 25, & June 29th. 
Filed with the deposition of Dr. G. Halstead Boyland. WT. A., 
N. P. Filed Sept. 17th, 1885. Charles Martin, clerk. 


220 The following letter was filed with Dr. Boyland’s deposi- 
tion & marked Exhibit “ Boyland No. :” which said exhibit 
is in the words « figures following, to wit: 


t ROBERT G. HOFFMAN ET AL. YS. * 


“ BOYLAND 0. ‘ 


4 
Berraro Livara Srrinas, Va., June 21st, 188. 


Rob’t G. Hoffman, Esq., Baltimore, Md. | 


, . 
\I Dear Ronen Your favor of the 1th recepved. Mr. Mill- 
| es me to make a final ippeal to you fo yor. in this matter. 
| : worried so much about it since he ascertained that you— 
Hotfman e & Co—had determined to sue that he is growing 
rway to becomeactually insane. [would 
ty thirty days if this state of things continues. 
If sa wife ¢ ) is you know, & is much distressed about 
) this business will kill him unless,settled at once, 
r ln lie the act ol — Christian mah to come 
mice & settle with him. ; 
b4 i] vould -¢ to have & thinks he ought to have 
“1.000 for his place in Danville, paving wou the balance 
Lfoottrnay ee & Co. will not do that. he accepts the 
| ey S5.500 and the balance, 82.200, In 
l tell y wir friend that Tam advised by a gentleman 
| legal authority, that the testimony as regards 
\I ! lition will be very conflicting if. the case comes ' 
ost likely bea mantae bv fall if he know- 
It is also donbtful if vou ean gain vour sult. 
vould act Wisely, iV sod vl, if vou would 
est—to say nothing of prolonging a 
of some benefit to Mis wife & little 
bra ir 4 uunsel he assures ('ol, (roode AY 
‘ with vou. You ean bring Judge Green 
Mr. | from Baltimore, or, if you will tele- 
jroode will have local counsel &@ a notary here. 
| fron monetary point of view, gfor your own 


point of Christian charity, and from 
look at it, vou ought togcome & come 
he is still able to se"tle. The im- 

s verv strony with the general public & 
yer rong with the general public & 


urtinalaction. T think by apply- 
,ou W 1] be laving kp) for vourself 
; 7 - . 7 
rust doth corrupt. 


G. HALSTED BOYLAND. 


’ ? ’ ' » , , . 
Ir Vir. Renshaw here. Mr. Mifiner gv1Ves as- 
ttlement himself with you without 


; Tf , s ¢* 

lle will arrange without counsel if vou preter. 
7 ‘ all ‘ ‘ lees . 8) ~ 
tr | not allow to advibe him in this 


iure will not let veu turn a deaf 
r fellow in this his great & probably his 
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The foregoing letter exhibit was endorsed as follows, to wit: 
“ Boyland No. 5” with deposition of G. Halstead Boyland. W.T.A,, 
N.P. Filed Sept. 17th, 1885. Chas. Martin, clerk. 


The following letters were filed with Dr. Boyland’s deposition & 
marked Exhibit “ Boyland No. 6;” which said exhibit is as follows, 
to wit: 7 

Copy. 
G. H. Boyland to R. G. If. 
BurraLto Lirnta SprinaGs, June 17, ’85. 
Rob’t G. Hoffman, Esq., Baltimore. 

My Dear Ropert: Your favor of 15th inst. reed. Sinee you 
left Mr. Millner has told me verbally that he had $12,000.00 at the 
time the transaction you refer to took place. He evidently¥ intends 
to make restitution on the basis you have talked about & asked me 

a hypothetical question as to what a man holding back money 
225, at a settlement should do. I replied, “ Make restitution.” 
The next dav he showed me a letter from his counsel in Dan- 
ville advising him that Hoffman, Lee & Co. were investigating with 
a view to bringing suit, telling him to be guarded in any interview 
with them or their counsel should they perchance come to the 
springs & warning him not to sign anything. Mr. Millner then re- 
marke l that he did not eare about that & the Same aftérnoon came 
to my office & requested me to write at his dictation the letter that 
was mailed to you on Monday last, 15th inst., & which you prob- 
ably have now. Ile is not so well yesterday & to-day, owing, I think, 
to the extreme heat & a little diarrliea, but his mental condition is 
as deseribed in the professional opinion enclosed. I ree’d on the 
15th inst. a letter from Mr. Harrison & in aceordanee with his re- 
quest got from Col. Goode, a lawyer of distinction, his opinion that 
Mr. Millner’s talk & contin-ous purpose to settle was not compatible 
with insanity. He did not regard him insane from his stand- 
226 point—a legal one. I — you the sum «& substance of what 
has taken place, but cannot always recall exact words, as you 
very readily understand from the number of conversations & com- 
munications of different kinds that I have had in the matters. 

Ellen sends love & Florence a kiss, with kind regards. 

Yours very truly, G. HALSTED BOYLAND. 


Copy. 
JUNE 25, ’85. 
Robert G. Hoffman, Baltimore. 

My Dear Rorverr: Your favor of the 25rd inst. received. Col. 
Goode is arranging for Mr. Millnerto get Mr. Peatross here & to have 
the matter settled to vour satisfaction. If you intend to accept the 
com prom 1se—S6, 01 Wor $5,500 for place & balanee in eash—will you 
name a day sufficiently far ahead so that Mr. Peatross can be here 

and meet vou «& Judge (rreen or whoever you may bring as 
224 counsel, or, in ease it eaunot be compromised, we can write 
you in time not to come. In the meantime Col. Goode will 
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tross & IT also will enclose a note t@ him if neces- 


y, as usual, at Millner’- request. He thinks vou 
lodloe Greon'to see Peatross and @ome with him 


if possible, on Monelay next. 


G. HALSTED BOYLAND. 


Berrato Lirata Sprincs, July 3rd, ’So. 
esy., Baltimore, Md. 


\Miliner desires to say throuvh me that he 
eatross an autograph letter dismissing him as 
ote, through me, t Judge Aiken 
W notifving him of Peatross’ dis- 

nd a represen-ative to meet Judge 
to tuke the case & settle fipally bere? 
If this fails he intefds lo get the 

ratifv a deed & papers inf settlement of 
vite willsign them. ITe wants to know 
whim $5,500 or $6,000 for his place in 
un ought to allow him $6,000 under the 


; i 


s ; 
> | 


Ile does not want the matter to go to court, & says 
. honest effort to settle with you & tried 
ver, he is prevented from so doing by others 


nress the elaim to trial, but let the whole 
nm of life & death with him, also in- 

if his wife & children. 
ched me, & Lean sav T svimpathize with you, 
vexation attending this business. You may 
ras, Upnneds rstandings, Interviews, conferences 


\iiiiner, letters to counsel, notes, memoranda, 
lL have been through. However, if it will 
vl, 1 am perfeetly satisfied. 
rely, 
G TALSTEAD BOYLAND. 
Copy 


° 
Derraro Springs, Ju/y 5, °s5. 

lsc f 
ce Aiken, by letter, agreed to'take Millner’s 
m. LVeatross also wrote, retiring from the ease, 
en tified of that & now stands ready to meet 
Millner’s wife, he avers, will sign the 
‘more to do except to draw the papers & 
wstminda rest & his body & chance to im- 


+7 


G. TALSTEAD BOYLAND. 


tllow SOUO00 for place he will take S5.000 > bal- 
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Copy of Letter from Dr. G. Ll. Boyland. 


Burrato Lirrnia, July 138, ’85 
230 ~=R.G. Hoffman. 
My Dear Ropert: Your favor of 10th ree’d. You have 
not troubled me atall. Lonly meant to refer pleasantly to Millner’s 
circuinlocutions & repetitions, of which you had a specimen the day 
you were here. 

Col. Goode has now written, at M.’s request, to Judge Aiken re- 
questing him to communicate with your counsel in Danville, & both 
seem confident that the matter can be settled. 1] hope it may be so. 

Yours very sincerely, 
(Signed) G. HALSTEAD BOYLAND. 


The foregoing letters were endorsed as follows, to wit: ‘Exhibit 
“Boyland No. 6,” being letters from G. H. Boyland to R. G. Hoff- 
man, filed with deposition of G. Halstead Boyland. W.T. ALN. P. 
Filed Sept. 17th, 1885. Charles Martin, clerk. 


231 ‘The following letter was filed with Dr. Boyland’s deposi- 
tion & was marked Exhibit “ Boyland No. 7,” and is as fol- 
lows, to wit: 
SUFFALO Liruia Sprinas, Va., July 1st, 1885. 
Hlon. Judge Aiken. 3 
My Dear Sir: Mr. Jas. R. Millner, of Danville, a patient of 
mine, is anxious to make a settlement of claim with Hoffman, Lee 
& Co., of Baltimore, which Mr. Peatross refuses to entertain. Mr. 
Millner, therefore, requested me to inform you hereby that Mr. 
Peatross is no longer his counsel, & requests you to act for him in 
this maiter. I am writing at Mr. Miliner’s earnest solicitation, & 
believe that the speedy settlement of this trouble will conduce to 
his improvement in health. It is now praying upon his mind & 
endangering his mental condition, as well as retarding his general 
progress. ‘There is some cereb-al irritability in his case, due to sym- 
pathy with his disease—chronic Bright's disease—but he is 
sane & perfectly able to adjust this business, knowing exactly 
what he wants, & takin- a very intelligent view of the case. 
Ife takes exercise regularly, has a good appetite, and is certainly 
compos mentis. Nevertheless he is worrying himself to death, & the 
only relief for him is the settlement of this affair. Hoffman, Lee & 
Co. will, | understand, accept the proposition, & the only thing 
wanting is for Mr. Millner to execute his papers legally to the satis- 
faction of Hoffman, Lee & Co. It is really a case of humanity, & 
if the transaction is not done soon | would not answer for his reason, 
& am convinced that the worry, coupled with the anxiety to provide 
for his family, will hasten his death, which would in that case prob- 
ably not long ‘be delayed. I repeat that I am writing at Mr. Mill- 
her's request, desire, & earnest solicitations only, &, as his physician, 


in the interest of humanity, as his ——— will attest. 
Yours very truly, . HALSTEAD BOYLAND. 


232 
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we AIKel 
| ) ise come W see me at once ‘ 
; Yours truly, JAMES R. MILLNER. 
: * 
. \ 1, if telegraphed for at a given day, come ta meet Hoffman, 
f r thers representatives at this place ? ‘ 
G. HL. B. 
| Bovland No. 7.” Filed Sept. 17, ’85. C. Martin, 
\ ther day, to wit, on the 18th day of Septem ber, 
1) TSS. wing cl position ol ‘Thos. IF. Goode for de- 
ere tiled; and said deposition is in the words and figures 
I I Goode, taken at Buffalo’ Lithia Springs, 
Meck le nwoure, Va . Ly) conser of parties, by Coull- 
. shown bry thi signatures off the parties, by 
ty nnexed. before me, Chas Tl. Beekes, a notary pub- 
,and for the said county of Mecklenburg, this 15th day of 
<5. to be read as evidence in behalf of the defendants 
chaneery pending in the eir@uit court of the 
~ r the western district of Virginia, at Danville, 
llofimman. Lee & Co. are pl tT- and Jas. R. Millner & 
Sasachans 
\¥ vent to these depositions being taken w ithout formal notice 
HOFFMAN, LEE & CO., 
By BERKELY & HARRISON, Counsel. 
resent \ \l. Aitken, att y WN counsel for defendant-. 
lames I’. Ilarrison, att y & counss! for pl tls. 
' lies. F. Gooner, being duly sworn’ upon the Holy 
vhitv Grod the truth to speak touching the matter 
et eh the parties to this suit, testifies and Says. 
fendants counsel: 
, eteate you! place of residence NX your profes- 
i ene: : Son,” 
re sat Bullalo Lithia springs, in the county of 
; Miecs ree = profession is that of a lAwver. 
State vy jong vou have been a member of the bar, 
the proprietor of the Buffalo Lithia Springs. 
member of the bar some thirty-five vears and 
ithe Butfalo Lithia Springs. 
lho vou know James R. Millner. one of the de- 
fendants to this suit? &, if yea, state how long you have 
cnown him & the crreumstances under which vou became 
. . til 
Ans. Id ile arrived at this place asa guest, I find by refer- 
" 
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ence to ny register, on the 28th day of August, 1884, and remained 
here for some six weeks. 

4 bY same. Kor what purpose did he come to the springs? 

Answer. To use the water for the benefit of his health. 

o by same. Will vou state the condition of his health at that 
time, as you understood it, & his general deportment, conduet, ap- 
pearance, & habits during his residence at the springs that year? 

Ans. Upon arrival at the springs his mind was evidently very 
much disordered and his physical condition very feeble, so much 
so that L regarded his situation a very critical one. For both of the 
reasons mentioned [ was unwilling to have him at the springs save 

under the charge of some friend. I object ysitively to 
236 his being left here by a young man who accompanied him. 

Finding that I could not retain him I exacted from this 
young man a promise that he would, immediately upon his return 
home, see Dr. Trotter, who was at that time one of Millner’s physi- 
cians, or Millner’s brother, and to represent that I was unwilling to 
have him here without some friend to wateh over him. I also 
wrote immediately to one of these parties by mail—I think to Dr. 
Trotter, but [am not certain—stating that I was unwilling to have 
the responsibility of Mr. Millner at the place without some friend 
and urging that some one be sent tmmediately to him. For the 
first few weeks of his stay at the springs (in 1884) he seemed to be 
laboring under very unnatural mental excitement and was exceed- 
ingly restless, promenading the lawn almost constantly. After a 
few weeks’ use of the water, however, ‘his general health seemed 
greatly improved, and with the improvement of his health, which 

was then continuous during his stay at the springs, there was 
204 il gradual subsidence of the unnatural mental excitement to 

which I have referred, and the restlessness also of which I 
have spoken gradually disappeared and his deportment became 
very decidedly more calm, while there was during his entire stay 
something in his conversation & bearing that indicated unnatural 
mental condition. He left the springs, after a stay of some six or 
seven weeks, in a comparatively comfortable condition of both body 
and of mind. 

6 by same. Was there anything about his personal appearance 
that attracted the attention of observers generally ? &, if so, state 
what impression his appearance & conduct made upon the general 
observer. 

Nore.—PI'tfs, by counsel, object to this question so far as it calls 
for the impression of others than the witness, which is hearsay and 
pure opp-ion.—Chas. T. RN. 2. 


Ans. There was an unnatural, wild expression about the eye that 
indicated to me that he was suffering from some mental aber- 

238 ration. Apart from this the facts which | have already stated, 
that he was almost continuously in motion, rarely taking a 

seat, and that for a very short time, attracted the attention and ex- 
cited the comment of visitors generally at the springs, and it was 
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that he seemed to me to understand himself perfectly clearly and 
to be, | thought, quite rational. This state of things continued 
until a notice was served upon him for the taking of the depositions 
of Dr. Boyland and myself at this place. I cannot reeall the date 
of the service of the notice. Since referring to the return upon the 
notice I find it was on the 14th day of August. The service of this 
notice made a very great impression upon him. When he came— 
which he did—to inform.me of the service he seemed to have 
undergone an entire change from the time I had seen him 
a few hours before. His face was greatly flashed and he was 
almost wild with excitement. He commenced at once to tell 
me that he had no answer whatever about the matter: that 
he believed that God was leading him by the right hand, 
242 ~—s and that he had given it all up to him, satisfied that be would 
take — of him in this suit as well as in all other respects. 
rom that time I observed the restlessness about him tliat I have 
described as characterizing him the first few weeks of his visit in 
ISS4. He was almost constantly upon his feet, moving from place 
to place upon the lawn, and talking with every one whose attention 
he could command upon the subject of religion and his controversy 
with Hoffman, Lee & Co. He talked each day a number of times 
with me, often for several successive hours at a time. He would 
seck an interview with me at intervals of a few minutes, and so far 
was this carried that it became a very serious annoyance to me in 
the transaction of my business affairs. I feel safe’ in saying that 
from the date of the service of the notice referred .to there was a 
perceptible change each day for the worse in his mental condition 
until the 20th day of August, | think it was, when he came 
245 to me and informed me that he was satisfied that Hoffman, 
Lee & Co. had an agent here for the purpose of assassinating 
him, and requested me to have some special guard kept over him 
and his room. At first his suspicions in this regard seemed to be 
directed to a few individuals, but after a few days he became suspi- 
cious of the guests at the springs generally. 
llth Question. What was the state of his health from the Ist to 
the middle of June. 1SS5? 


We consent for Judge Aiken to act as amanuensis of the notary 
in writing following answers to relieve the notary. 
HOFFMAN, LEE & CO., 
By JAS. P. HARRISON. 


Ans. From the Ist to about the middle of June I tiiink his con- 
dition in all respeets was about such as I represented it to be on the 
22d of May 

12th Question. Were his conversations on the subject of religion, 
In your judgment, extravagent & irrational or not? 


Counsel for plaintiffs object to this question as illegal. The 

%44 witness should state the conversation, what Millner said, his 
opinion as to the extravagance, €c., of the same cannot be 
evidence. 
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The gentleman who he took to be an Irishman from New York 
turned out to be a visator from North Carolina. 
19th. Did a Catholic priest conduct religious services here 
247 at any time during the summer? 
Ans. He did. 
20th. Did Millner ask you any questions about him? If yea, 
what? : ; 
Ans. ‘The day after the services by the Catholie priest Mr. Mill- 
ner visited me in my private office. He was greativy excited and 
agitated and said to me, “ You had services here vesterday by a 
Catholic priest; was there ever such a thing here before?” I told 
him, no. He then said he understood the whole matter; that Lee, 
of the firm of Hoffman, Lee & Co., was a Catholic, and that this 
priest was evidently here to aid in his taking off, adding that Hoff- 
nan, Lee-& Co. greatly feared him, as they thought he might be in- 
<trumental in exposing the great frauds which they had perpetrated 
upon the people of Pittsylvania, & said, I think, that it was very 
probable that God proposed to use him in bringing about that ex- 
posure. 
21st Question. What is you opinion of Mr. Millner’s mental con- 
dition ? 
248 (Objected to until it is established that this witness 1s 
qualified to express an opi’on on this subject. ,The witness 
should be asked facets and circumstances, & a proper expert should 
be called to give the opinion.) 


Ans. I regard him as undoubtedly an insane man. 
(Ans. objected to.) 


22nd Question. In your judgment, is he capable of making and 
binding himself by contracts? 


(Question objected for same reasons.) 


Ans. [ think most certainly that he is not. 

25rd Question. Have you formed this opinion from your ex- 
perience with and observation of Millner as you have detailed in 
, 


your answers above ° 
Ans. | have. 


(ross-examination by Mr. IlArrison: 


Ist Question. Is not the wild expression of the eye & the rest- 
lessness spoken of in your ex.-in-chief incident to Millner’s dis- 
euse ? | 
240) Ans. I am under the impression that there is a certain un- 
natural expression of the eye incident to Bright’s disease in 
its later stages. [am not aware that restlessness is an incident. 
2 by same. Is not the disposition to talk frequently about one’s 
physical condition and chances of recovery common in this disease ? 
Ans. | think it Is. 
3 by same. Has not Millner been left while here to sleep alone In 
his room, to go unattended and unwatched, just as other patients? 
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nember, had made various consignm nts of tobacco to IToffman, 
Lee & Co., as commission merchants; that the business had resulted 
disastrously, and that he or his firm had been brought considerably 
in debt to Hoffman, Lee & Co.; that a compromise of the indebted- 
ness to these parties had been atleeted with them: that in represent- 

ing to them the property which was the basis of the compro- 
255 mise he withheld trom them a knowledge of the fact chat he 

had at the time $12,000.00 in money, and that he wanted to 
reopen the matter and place them substantially (I don’t pretend to 
give his language, but simply to state substantially his ideas) where 
they would be if he had made known to them at the time of mak- 
ing the compromise that he had the $12,000.00. He also stated that 
Hoffman, Lee & Co. had defrauded him or his consern out of a large 
amount of money, and that he was satistied a fair settlement be- 
tween them would show them indebted to him $75,000.00. 

11 by same. What did he say had passed between Hoffman and 
himself in said interview ? 

Ans. He stated that he had proffered to Mr. Hoffman a compro- 
niise of the question between them growing out of the concealment 
at the time of the original compromise of the fact that he possessed 
this $12,000.00 in money ; that le had proposed to him to convey to 

his firm a house & lot which he. Milluer, owned in the town 
24 of Danville. | think he state d that he proposed to value the 

house at 87,000.00 or 87,500.00, but | any not certain as tothe 
figures, and, in addition to this house and lot, that he proposed to 
pay some $1000.00, or possibly $2. 000.00, in money. l am not eer- 
tain which of these two amounts it was. This proposition, however, 
he stated, was made subject to the approval of Mr. Peatross, one of 
his counsels in Danville, and that the matter was deferred to await 
the result of Mr. Peatross’ views about the propriety of the matter. 

12 by same. Did he enter with you into the details of how he 
happened to have that $12,000.00, when he got it, and what subse- 
quent disposition he made of it, & why he kept it» back? 

Ans. He did not. 

13 by sime. In this conversation, leaving aside his labor and 
ditheulty incident to his week condiuon of body, did he speak CO- 

herently and intelligently ? 
20 Ans. He did not speak coherently. I understood, how- 
ever, what he meant, while he was confused and obsecure in 
making his statement. 

14 by same. Did his mind wander, and did he seem to be stating 
merely imaginary facts or what he really recollected, both of the 
original transaction and the interview with Hoffman * 

Ans. His mind did not wander, and I understood him to be stat- 
Ing Whiat he recollected of the transactions to which he re ferred. 

15 by same. Did he state to you what led him at so late a day to 
offer restitution to the pl’ffs; if yea, what? 

Ans. He did. He said he thought he would probably not live 
long, and that when he went out of this world he wanted to be right 
(using that identical word)—he wanted to be right with his 
God. 
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yh 16 by same. Did heat that time state that any of his family 
or-others were opposing him in making restitution ? 
Ans. He stated that his brother was opposing him in the accom- 
plishment of lis object . 

I7 by same. Did he subsequently state that Mr. ‘Peatross agreed 
to Carry out his wishes? 

Ans. Ile showed me a letter from Mr. Peatross (I can’t undertake 
to quote thre let tter), but my rec “ol le ction is that \r. 1 atross in a deli- 
cate manner expressed to Mr. Millner the opinion that he was in no 
mental condition to beeome a party to any contract, and T[ think he 
expressed substantially the opinion that Millner had expressed to 
me—that upon a fair settlement of his affairs with dloffinan, Lee & 
Co. they would be found considerably indebted to him, and declined 
to Approve or become a party In any Way to the proposed COMpro- 
hills 

IS by same. Did not Mr. Millner then seek to procure your 

services in affecting the same? If yea, stgte whether you 
257 = agreed to assist him and to what extent you have done so 
Ans. He did. I declined to give him any assistance or to 
— any connection with the matter any farther than to write an 
occasional letter making known his own views and wishes to his 
sonnel 

IS by same. Did vou not, on or about the loth Sins last, express 
the opinion to Dr Bovland that Millner’s talk and continuous pur- 
pose lo settle this mm, — were not compats ible wath Insanity, or 
satan thing to that ellect’ 

Ans. | don’t recall any particular conversation, with Dr. Boy- 
land at or about that time. There was, however, atime when | 
regarded Mr. Millner as understanding himself clearly about that 
matter, and Lexpressed that opinion to Dr. Boyland and to other per- 
sons; my lupression, nowever, is that 1t was at a ‘somewhat later 
chil 

20 by same. Leaving aside the religious extravagancies 

25S and the delusions spoken of in your examination-in-eliief, 

nas Millner,up to the present time, stated fo you anything 

to convinee you or to make you think that his recollection and 

memory of this special business and his purpose to settle the same 

were all or only part thereof the Imaginations & delusions of a dis- 

or-eed mind? Ifyvea, state what and when you changed from the 
opinion, if ever, expressed in your last answer. 

Ans. Apart from the delusions and religious extravagancies of 
Mr. Miliner which | have already detailed, he has said nothing 
to me to indieate that he is not a man of disposing mind and 
memory, with this exception, that he always accompanied the ac- 
Knowle ligment of the wrong done by Hoffman,-Lee & Co. with 
the claim that they had largely defrauded him, and they would be 
upon any fair settlement large ly his debtors. ‘There was an incon- 
sistency in these statements that always perplexed and troubled me 

In an eflort to arrive at a proper conclusion as to his true 
Zov mental status. I cannot say positively that I have changed 
the opinion which I at one time entertained and expressed, 
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that Mr. Millner was mentally competent to engage in a business 
transaction. Subsequent developments, however, which I have 
already detailed at length, have raised in my mind a questien which 
[ liave found it difficult to settle to my satisfaction, and that is how 
far these subsequent developments throw light upon his condition 
at the time that 1 have referred to, and these subsequent develop- 
ments, taken in connection with the condition which I deseribed 
him to be in upon and for several weeks after his arrival at the 
springs, to say the least, have led me to question the correctness of 
the opinion referred to. I do not say that | have changed that 
opinion, but that there is an unsolved question in my mind as to 
its soundness, 

21 by same. Did he ever state to you that the $12,000.00 which 

he had in Feb’y, 1875, was, in fact, the money of Hoffman, 
260 Lee & Co., which had been sent him for inv ment in to- 

baeco to be manufactured and shipped: to them for sale, or 
anything to that effect ? 

Ans. He did not. 

22 by same. Might not his claim that the pl’ffs had defrauded 
him to the extent of 875,000.00 have been due to his desire to stand 
well in your eyes, and not, as you state, the statement of an incon- 
sistent fact? 

Ans. It might have been. 

23 by same. Did you at his request seek to get Mr. Peatross here 
with a view to affecting said settlement ? 

Ans. I did at his request make an eflort to get Mr. Peatross here 
with the view, so far as I was concerned, of having done what it 
might be proper in the judgment of Mr. Peatross to do. I thought 

as | told Mr. Millner in every conversation he had with me 
261 that I thought his condition such as imperatively — demand 

the presence of his counsel or some tried and trusted friend 
if he proposed to engage in any contract or any important business 
transaction. I am frank to Say that | should have been greatly 
gratified if the counsel of Mr. Millner could have approved of the 
proposition which he subuitted or in any other way settled the 
controverted matter between these two parties, for I believe that the 
prosecution of this suit seriously imperils his life. 

24 by same. Did you notat Millner’s request write to judge Aiken 
to come and represent him in this matter? 

Ans. I did; and I will add that I stated to Judge Aiken in that 
communication that I was of the opinion that Mr. Millner under- 
stood himself in regard to the matter of controversy. 

25 by same. How did it happen that Millner asked you to write 

this letter to Aiken ? 
262 Ans. I eannot undertake to detail just what occurred, but 

when I learned from Mr. Millner that Mr. Peatross declined 
to visit or further advise Mr. Millner I told him that he was cer- 
tainly entitled to and I thought ought to have the benefit of coun- 
sel; that I*regarded Judge Aiken, of Danville,asan able lawyer and 
a fearless man, one who would net shrink from any responsibility 
when he was satisfied he was right, & that I would advise him to 
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retain his services, to get him to come here to the springs, to let him 
have a personal interview with him, and then having and oppor- 
tunity of judging for himself of his capacity for transacting his 
business aflairs and determining the propriety of putting Into exe- 
cution the offer of compromise which he had told me he had sub- 
mitted to Mr. Hotfman. : 

> by same. Did Millner intelligently appreciate this piece of 
advise ? 

Ans. Ile assented to what I said and requested me to write Judge 

Aiken to come down to see him, ' 
265 26 by seme. Was his exchange of counsel gonsistent with 
his previous purpose to carry out this setulembnt ” 

Ans. I cannot say that his elrange of counsel was, specially con- 
sistent with that purpose, as I did not advise that he would’ retain 
Judge Aiken specially to carry out that purpose, But merely that 
he should have a competent and tried man, and that from his own 
section of country, to come and see him personally and to determine 
upon his own judgment what it was right and proper to do in the 
premises. I desire to add here that I have been in no sense and In 
no way a party to Mr. Millner’s negotiations with Hoffman, Lee & 
Co. that beyond my advice to him to retain Judge Aiken. I have 
steadily and at all times declined to advise or to aid him, and my 
servise or servises to him at verious times have been. such only as | 
should have felt bound to render to any man similarly situated. 

He has been exceedingly annoying and, except myself, no one 
264 has seemed willing to be annoyed with him, and he has of 
necessity been thrown upon me. 

27 by same. When last did Millner speak to you of withholding 
the $12,000.00 trom Hoffman, Lee & Co. and the proposed settle- 
ment” 

Ans. Ile last mentioned this subject to me upon the l4th or 15th 
of August last 

28 by same. What did he then say ? 

Ans. He said he thought, but intimated that he’ was not positive, 
that in the nagotiation for the settlement in 1873 that he told Hoff- 
man, Lee & Co. that the property conveved by thre deed, which | 
understood him to say had been executed, was all'the property he 
had : 

29 by same. Did he not say to you at some time; that he had told 
Hotfman in Febr'y, 1873, that he would give him. a deed to all he 

then had if Iloffman would accept that in full of his 
Jt A 266 debt, and at the time he did so ke pot back from Hoffman 
the fact that he had this 812,000.00 ? ° 

(ns. He did not. | 

0) by same. Did he tell you he gave the $12,000.00 to Millner 
brothers’ | 

Ans. He did not. , 


Redirect examination by def’ts’ counsel : ° 


| Question. Was there any date, since your acquaintance with 
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Millner, when you would have entered into a contract of importance 
with him? 

Ans. There has been no day since my first acquaintance with 
him when I would have entered into a contract with him about any 
matter of importance. 

2 by same. From your knowledge of his condition do you think 
he was capable of undertaking the business interview with Mr. Hoff- 
man which took place on the 12th day of June, 1885 ? 

267 Ans. I do not think that upon that day he was capable of 
entering upon any Important interview with any one unless 
aided and advised by some competent trusted man. 

+ by same. Were you aware on that day that the interview that 
was then in progress between Millner & Hoffman was one involving 
much to Millner ? 

Ans. I was. | 

4 by same. Did you believe then that he was at a disadvantage ? 

Ans. I did undoubtedly. 

5 by same. Mr. Hoffman knew that you were the proprietor of 
these springs & that Millner was a patient here, did he not? 

Ans. Yes, sir. 

6 by same. Did he inform you of the character of his business 
with Millner before the interview and invite you to be present ? 

Ans. He did not. 


26S And further the deponent saith not. 
THOMAS F. GOODE. 


VIRGINIA, 


Meckle nburg County, ( To wil . 


I, Chas. T. Beekes, a notary public in and for the said county of 
Mecklenburg, of the State of Virginia, duly commissioned and 
qualified as such under and according to the laws of said State, do 
hereby certify that the foregoing deposition of Thomas F. Goode 
was taken by consent of parties, by counsel, by me at Buffalo Lithia 
Springs, in said county, on Tuesday, 15th day of September, 1855, 
and that the same was sworn to and subscribed by the witness, 
Thomas F. Goode, before me and in my presence in my county 
aforesaid. 

Given under wy hand this 15th day of September, 1885. 

CHAS. T. BEEKES, 
Notary Public in and for said County of Mecklenburg. 


ee for depositions, paid by def'ts, $15.00. 


CHAS. T. BEEKES, NX. P. 


Endorsed: No. 87. U.S. circuit court, at Danville, Va. Hoff- 
man, Lee & Co. vs. James R. Millner, &e. Deposition of Thos. F. 
Goode, for def’ts. Opened Sept. 29, 1885, by consent of both parties, 
by counsel, in writing filed with this case. Chas. Martin, clerk. 
Copied May 8, 1886, for A. M. Aiken for W. J. Overbey, comm. for 
Millner. Filed Sept. 18th, 1885. Chas. Martin, clerk. 
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WILLIAM J. OVERBEY, ETC., ET AL. 


And on another day, to wit, on the 29th day of March, A. D. 
ISS86, the following answer of W. 1. Overby, committee, &c., of Jas. 
Kt. Millner, was reaceived and filed; which said answer 's in the 
words and figures following, to wit: 


The answer of James R. Millner, a lunatic, by W. I. Oberby, his 

guardian ad litem and committee, and the answer of the said 

979 W. I. Overby, guardian ad /itam and committees of the said 

James R. Millner,a lunatic, to a bill of complaint exhibited 

against the said James R. Millner & others in the cireuit court of 

the United States, at Danville, by Robert G. Hoffinan and Charles 

(’Donnell Lee, partners under the firm and style of Hoffman, 
Lee & Co. 


lor answer to the said bill the said James R. Millner, a lunatie, 
by his guardian ad litem and committee aforesaid, says that he is ¢ 
lunatic, of unsound mind, & knows nothing of the matters men- 
tioned in the bill, — commits the protection of his interest to the 
court. 

And the said W. I. Overby, the guardian ad litem & committee 
of the said James R. Millner, duly appointed by an order of the 
county court of Pittsvlvania, a copy of which is herewith filed, 
marked Exhibit “A 1,” answers and says that he knows nothing of 
his own knowledge of the matters & things alleged in the com- 
plainants’ bill, & as the committee of the said lunatic he calls for 

full and sufficient proof of all of the allegations of said bill. 
273 Hesays that the said James R. Millner is a lunatic, of un- 

sound mind, & is at present confined in the asylum for insane 
persons at Staunton, in the State of Virginia, having been duly ad- 
judged insane by three justices of the peace of the town of Dan- 
ville, Va., pursuant to the laws of the State of Virginia, a -copy of 
whose judgment is herewith filed, marked Exhibit “A 2,” & prayed 
may be read as part of this answer. 

‘This committee is informed and believes that on the 13th day of 
May, 1885, the day on which the bill alleges that Exhibit “ Peatross 
No. 1.” ‘filed with the bill, was written to the complainants, & for a 
long time prior to said day—how long this committee does not 
know—the said James R. Millner was insane & incapable of en- 
tering into contracts of any kind or of binding himself by admis- 
sions. 

Ile is informed & believes that on the 12th day of June, 1885, the 
day on which it is alleged that the said James R. Millner made the 

~~ declarations, confessions, & requests to the complainant-, 
274 R.G. Hoffman & James P. Harrison, at the Buffalo Lithia 

Springs, Virginia, & long before & ever since that date he, 
the said James R. Millner, was & has been insane & did not know 
the force, meaning, or effect of said declarations, confessions, & re- 
quests. 

Therefore & in consideration of the ignorance of this committee, 
&e., of the matters & things alleged in the bill, he prays the pro- 
tection of the court fur the rights of the said James Rk. Millner, a 
lunatic. 
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WILLIAM J. OVERBEY, ETC., ET AL. 
Copy. 


The deposition of J. H. Estes and others, taken before F. F. Bowen, 
a commissioner appointed by the superior court of Baltimore city, 
the Yth day of February, 1886, empowered to examine witnesses in 
a cause pending in said court between Robert G. Hoffman & Charles 
O'Donnel Lee (Hoffman, Lee & Co.) vs. James R. Millner, on behalf 
of the plaintiffs in said cause, which commission is attached to the 
defendants’ depositions taken before said commissioner and filed in 
said cause, to which reference is made. 


2i7 By virtue of said commission the said commissioner, on 
the 20 April, 1856, proceeded to take the following deposi- 
sitions: 


Present: J. P. Harrison, b. Green, for pl’t’fls. Present: A. M. 
Aiken, for def 'ts. 


The witness, J. H. Estes, being first duly sworn, deposes and 
says: 


By J. P. Harrison : 


Ist Quest. State your age, residence, & occupation. 

Age, 56; residence, Danville, Va.; occupation, merchant. 

2 Quest. Do you know James RK. Millner; if yea, how long have 
vou know- him & what, if any, is your relationship to dr connection 
with him? 

I know him and have known him for upwards of 20 years. Iam 
connected through my wife. She is a cousin to him. 

3 Quest. Did you ever go to Philadelphia or Baltimore with him ; 
&, if yea, when ? 

Yes, sir; | went with him last Mareh a year ago—1855—to Phil- 
adelphia, to a hospital—Burn Brae hospital. Then I went to Phil- 

adelphia only. 
2758 4 Quest. What physician or physicians did he consult 
there ? 

IIe saw the head physician of the hospital. I don’t recollect his 
name. 

5 Quest. Did he consult any other physicians while on that trip ? 

Yes, sir; in Philadelphia. I don’t recollect his name. 

6 Quest. How long was he away on that trip? 

Three or four days. 

7 Quest. Did you see much of him prior to that time—when you 
went to Philadelphia with him ? 

| saw him two or days in Danville before he went. He staid at 
my house a part of the time. | 

S Quest. Did he then or previously ever mentioned Iloffinman, Lee 
& Co., or Mr. R. G. Hoffman to you ? 

No, sir; he‘never mentioned it at that time nor previously to that 
time that | know of? 


HOFFMAN ET AL. VS. 


aa: 
— 
— 
~_ 
a 
~ 
~ 


.? 
¥ 
& 
: 


iQuest. Did he ever mention to vou Hoffman, Lee & Co. 
r | think it was some time in May, 1885, I was at 
present at the time? ‘ 


Had sont for you to come to his house, or how did [ 


; int send for me. I was with my family on a 
Mr. Jno. P. Millner & my faypily went up to ° 
ty (bout 6 miles from there. 
i} fd it happen that vou and he were alone if you 
| whole family ? 
iround his premises,as well as [ recollect. 
Did you know Hoffman, Lee & Co. or either of the 


a i = aan: 


i 4) ‘+ Did vou mention their names to him first or he to 
Il. mentioned them first to me. ° 
ry Ou What did he say of them to yot & why did he 


mitteeof Jas. R. Millner, by counsel, object to the witness 
taternent of what Jas. R. Millner said on that occasion, 
) that at that time & for an indefinite period before the 

it. Miliner was insane : 


) me years ago in a settlement with them he beleved 
vindled hin toa larye extent. As well as I recollect, he 

thie wi not dealt fairly with him: that if he thought he 

ment out of them he would want them to pay 

wed him. & if he owed them he wanted to pay it. 

i] eve they were honest men. [ think he said every- 
° | LL Hels borhood who had had any transactions with them 
friend, | suppose he mentioned 


he say he owed them anything ? 


2S] Same objection as before; &, further, because it is a lead- 


Ile didn’t tell me he owed them anything. 
17 (Question. Didn't he tell you of a compromise he had made 


® 7 
“Si Ty) ¢ yt ylars 1¢*T) is above 


lie said something about it, but I don’t recall what he said.  ] 
never did understand it. é 

if) LJuestion (8i¢) bid he tell that he had or had withheld or kept 
back any property or money from Hoffman, Lee & Co. at that time 
or in that compromise * 


; 


hel 
} 


e 


WILLIAM J. OVERBEY, ETC., ET AL. 105 


(Same objection as before; &, further, because the witness has just 
said that he don’t recollect what he said & never did understand it.) 

Ile mentioned for several years previous to his failure he had put 
aside some money, as well as I recollect, some two or three thousand 
dollars a year outside his business. ‘That’s all I recollect about it. 

20 Quest. Where did he put that money ? 

(Same objection as above.) 

282 He didn’t tell me. 
21 Question. Where did he get it from to put it aside? 

(Same objection as above.) 

[ don’t know; he didn’t tell me. 

22 Question. Did he say that he had kept this consealed from 
Hoffman, Lee & Co.? | : 

(Same objection as above.) 

No, sir. 

23 Question. Did he tell you that Hoffman, Lee & Co. had been 
his commission merchants & made him large adva :cements pre- 
vious to his failure ? 

(Same objection as ubove.) 

He mentioned that they had been selling his tobaceo for him. 

24 Question. It is in proof that this compromise was made in 
February, 1878, and that the relations between Jas. R. Millner & 
Hotfman, Lee & Co. then terminated. Did Mr. Millner ever refer to 
them before to you in connection with that compromise; if yea, 
when? 

No, sir; never. 
283 25 Question. Did he, upon the occasion you speak of, ex- 
press any desire to make restitution to them or to relieve his 
mind of any trouble in connection with them before he died ? 

Ssume objection as before.) 

Yes. sir: he did. He said if he was in debt to them he wanted 
to pay them, & if they were in debt to him he wanted them to pay 
him. He didn’t state which was in debt to the other, but he be- 
lieved they were In debt to him. 

26 Question. Did he savy his mind was troubled by the conseal- 
ment from Hoffman, Lee & Co. or by anything he had done to 
them ? 

(Same objection as above.) 

No, sir; not by any consealment or by anything he had done to 


them. 
27 Question. Did he say he desired to be at piece with God & 


man & to in anywise fo make them satisfaction ? 
(Same objection as above.) 
| don’t recollect that he made use of that expression. No, sir; 
I didn’t hear him say anything about that. 
14—35 


f 106 ROBERT G. HOFFMAN ET AL, VS. 
984 28 Question. How much did he say he had kept back from : 
i Hloffman, Lee & Co. or put aside in all? ‘ 
; (Same objection as above; &, further, because the witness has not } 
} stated that Millner said he kept back anything from Hoffman, Lee f 
A Co.) : ¥ 
Ile never told me anything about the amount. ° f 
29 Question. Did he say he had ever asked for a settlement with . 
lloffman, Lee & Co.? | 
; rain objection “as above.) ° 
No, sir. 
\nd further this deponent saith not. 
J. HOWARD ESTES. 
Witness 
fk FL BOWEN. 
In witness whereof | have hereunto set my hand and seal this 
20 April, 1586 . 
Fr. F. BOW EN, Comm’. [SEAL. ] 
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came day, to wit, on the 10th day-of June, A. D.1886, 
v depositions were filed and marked“ Plaintiffs’ deposi- 
’. Harrison, J. D. Traynham, W. F. Patton, C. A. Priteh- 
id depositions are in the words and figures following, to - * 
sitions of James P. Ilarrison and others, taken before F. F. 
tmissioner in chancery of the hustings court of Dan- 
.. pursuant to notice herewith returnéd, on the 27th day 
MI iss. to be used as evidence by the plaintiffS in a suit 
t the cireuit courtof the United States at Danville, Va., 
Hottman, Lee & Co. are plaintiffs and J. R. Millner &e., 
Sains 
resent: Jas. P. Harrison & B. Green, for plaintiffs. Present: A. 
ME Aiken, W. T. Harris, for defendants. $ 
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The witness, Jas. P. Harrison, being first duly sworn, deposes 
and says: 
286) By B. GREEN: 

1. What is your place of residence, your profession, & how long 
have vou been engaged in that profession ? 

Danville, Virginia; Iam a lawyer, & came to the bar September 
Ist, 1877. 

2nd. Do you represent Hoffman, Lee & Co. in this suit against 
James R. Millner & others; and, if yea, when were you engaged to 
represent them ” 

My firm, Berkeley & Harrison, represent them, along with Green 
& Miller. We have been their counsel in Danville & this loeality 
since November 10th, 1880, succeeding Robertson & Berkeley, who 
succeeded Robertson & Green as their counsel here in this suit. 
We heard of it first on June 4th, 1SS5, & have represented them 
herein ever since. 

ord. Did you at any time during 18585 go as their counsel to Buf- 
falo Lithia Springs while James RK. Millner was there? If yea, 
state fully the circumstances under which you went and all conver- 
sations, if any, which you had with James R. Millner while there in 
relation to the claim asserted against him in this suit. 


287 (Counsel for James R. Millner’s committee objects to the 

witness stating in answer to this question any declaration or 
confession of James R. Millner in any conversation the witness had 
with him, for the reason that the said James R. Millner had been 
for an indefinite time prior to the conversation with the witness & 
at the time & is at present an Insane man.) 


On June 4th, 1885, Mr. Hoffinan and Mr. Lee came to Danville 
on other business, and while in our office showed us “ Exhibit Pea- 
tross No. 1.” I said that Mr. Millner was able to make restitution «& 
was wrath, I thought, from $50,000 to $75,000. LT advised our clients 
to see whether their letters which were shown us then or later—or 
rather copies were shown us—in answer to Mr. Peatross had reached 
Mr. Peatross & Mr. Millner respectively. After the departure of our 
clients I received a telegram to come at once to Baltimore. I went 
in obedience, not knowing when I left Danville why I was wanted. 

When I reached Baltimore | was shown Exhibit Boyland 
288 No. 1 & was asked to advise whether Mr. Ioffiran should go 

to Buffalo Lithia Springs in response to its request. 1 asked 
to examine the books & correspondence between Mr. Millner, Mill- 
ner Bros., & Hoffman, Lee & Co. prior to 1873, and when I had gone 
through most of it I advised Mr. Iloffinan to go, as it might save a 
suit. He chen asked me to accompany him. I refused at first, but 
finally consented provided my presance should not be made known 
to Mr. Millner. Mr. Hoffman’s reason for wishing me to go was, he 
said, that he might have a lawyer present to draw any necessary 
papers or contracts, and I consented to go only in this respects & 
for this purpose. We went by way of Richmond, and reached 
Buffalo Lithia Springs about 9 or 10 p. m. Thursday night, 
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said that he had given Mr. Hoffman a statement of his property & 
said he had agreed to give him about $2,000 besides what the Pax- 
ton-strect house was worth, but he could not do anything without 
Mr. Peatross’ consent; that I knew he was a good man. I asked 
Mr. Millner if he had put the $12,000.00 in Patten’s Bank. He 
said,“ No.” I tien asked him if he had kept the money at home. 
He said, “No.” I then asked him—I remember we had just 
reached the road on our return, & lL had paused to ask these ques- 
tions—where he had put it, & he replied, “ Mr. Harrison, that’s my 
business; I had it.” 

After crossing the road he asked Mr. Hoffman to go on, & Mr. 
lloffman left us. He said he was tired, & teok a seat on a rock, I 
think, just where the walk in front of the row of cottages 

in which our rooms were—next to the road—leads -off. He 
203 reiterated all he had said, & again urged me to help him 
settle; that if his people did not let him settle he would go 
crazy sureenough. I forgot to state that he told me that he had 
given this money to Millner Bros. to use in their business. He also 
told me that he had made two wills. In one he made his brother 
John an executor along with his wife, Sallie, but that his little 
daughter had come to him & begge ! him not to let her uncle John 
have anything to do with the property, & he had gotten the will & 
handed it to Sallie, his wife, and she had burned it up; that he had 
gotten Mr. Peatross to make another will for him, & that was in 
force. Lasked him if he owed much money. He told me he owed his 
brother-in-law, a man named Payne, | believe, a small amount, and 
there was a little balance between him & a man named Stanford or 
Stanhope; I have since learned the name is Stafford. Te 
eat BD | told ne Mr. Pleasants ought toowe nim about $10,000 subject 
to credits. He believed he would owe him at least 88,000. We 
then went to dinner. Shortly afterwards we started for the depot. 
After my foot was on the carriage step Mr. Millner came out & made 
me go into his room, & began to go over his story a third time. I[ 
told him I knew all he had said. He then implored me to see Mr. 
Peatross as soon as ITeame to Danville. We reached Danville t 
breakfast on the 13th. I took Judge Green & my partner, Mr. 
Berkely, & went down to Mr. Peatross’ office after Mr. Hoffman had 
left for Balto. on the V. M.train. Mr. Peatross said Mr. Millner was 
insane & he would not go to see him & would not allow him to 
make any settlement, & if he made any he would advise his family 
to upset it. I returned to my office, & that evening I wrote the let- 
ters found on our letter book then in use,on pages 92, 98, 104, & 
106, the two first to my clients & to their Baltimore coun- 
295 sel. Messrs. John & David Stewart, & the third to Dr. Boy- 
land, the fourth to Jas. R. Millner. I would say that Mr. 
Millner’s conversation was slow and full of repetitions, but I have 
given the substance of it, having refreshed my mind often by mem- 
oranda I then made or rathe made after I cot home in Danville. 

|. Did you at any time after this have any conversation with Jas. 

Ro Millner in regard to the claim of Hoffman, Lee & Co.? If yea 


state it in substance. 
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— 


| was, I believe, telling Dr. Harvie, my 
Mir. Milloer’s. of what MrHothman & Mr. 


ime Mr. Millner's ‘mind was very 
Millner at Buffalo Lithia Springs I re- 
| wok special hhoplic ol Mr \lii|- 

| ’ , | ] ‘ 
| - indieation of mental delusion, 


much ot times & he re peated i rood 
sthat [| knew to be facts. & I asked 
menor Ile himself said that he 
cane. but he denied it. Of course 

| was convineed that lhe was not, 


é 
\ MI. AikKeN 
nsel did vou draw the bul of the cotm- 
‘ fsreen W mV prurlher 
handwriting?  , 
me <A hen tlie COPY filed ade ltl 
yf this corre >} onderree, books. Papers, 
complainfants in relation to their busi- 


emanate 
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I had, I think. I went to Baltimore twice before I drafted the 
bill, & then took the rough draft with me there and had it finally 
approved by my clients & their counsel. Indeed, my recollection 
is that I sent it once by post, then upon its return put it into final 
shape, meanwhile being advised by my clients & their counsel & by 
my own examination pretty fully of all papers, &c., in their pos- 

session. 

299) 10. Did they exhibit to you the contracts & agreement re- 
ferred to in the bill as having been made prior to 13th Feb’y, 
1871? 

Not that I recollect. I do not now recollect seeing it, although 
they put before me, at my request, all letters from J. R. Millner & 
Millner Bros. & their letter-press copies of answers « all papers of 
all kinds, & it must have been along with the rest, though I have 
- Agr of it specially. 

Did they exhibit to you the mortgage deed by which Millner 
inal their advances in 1571 & °2, or did you see it at all before 
you filed the bill? 

| do not recollect it snecially. I certainly have never read a word 
of be even to this di ay. 

The bill alleges that on the 15th day of March, 1873, the com- 
slaine ints consum-ated the agreeme.t to accept the mortgage prop- 
erty by taking the deed from Millner « wife. Had that been an 

oral agreement—I mean the agreement of Feb’y, 1875? 

300 [ do not know. I understood from my clients that there 

Was ho written agreement, but that after the terms were set- 
teled in Danville, on Feb’y 28th, 1878, by Mr. Hoffinan & Mr. Mill- 
ner, Mr. Hoffinan asked time to secure Mr. Lee’s consent. There 
was some sort of a writing drawn up by Capt. Robertson, I beeve, 
but this was later than Feb’y, 75, | believe. Of all this I know 
nothing of my own knowledge further than what my clients said & 
W , at the corresponde nee filed disclosed. 

Did they exhibit to you any written agreement of the terms 
of ooh settlement which the bill alleges took place in Danville on 
the 28th of Feb’y, 1873? 

They did not, save as embraced in the deed to them & Is gath- 
ered from the correspondence. I saw no seperate draft of any such 
—- ment; never heard that there was any such. 

. Did they tell you whether Millner s wife was a party to the 

mortgage made in 1871 & ’72 to secure advances. 

0] They did not, if I ata tell meanything further about 
thoes mortgages, except that under their terms the money 
was advanced to be used and in buying & manufacturing tobacco 
to be shipped to them to cover advances. I did not consern myself 
with the previous mortgages & never reme mber to have read them. 
lo W iT you examine the two papers shown you, marked Exhibit 
Harrison No. 1 & No. 2, & say whether they are legally certified 
copies of the mortgages referred to in the bill? 

They are legally certified copies of the originals now of record 

in the clerk’s office of the county court of Pittsylvania, but whether 


ne 


pee 


— 
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‘ 


rtgages referred to is a matter of pure conjecture, 


what the oral agreement of leb'y, IS75, 
by Millner & upon‘what terms & 

ent« they released Millner from the debt due them. 
blotly lid. & Mr. Lee told me what’ Mr. Hoffman 
return from Danville after the agreement 


the agreement was on both sides ? 

| nderstood from various converstions with tho 
positions what the agreement of Febru- 
| cannot ove tha Precise words or pretend 


Vir lot? man eame to Danville and put up at 


{| | believe While here he & Mr: Millner had a 


Mir. Millner wanted to settle & so did Mr. Hoffinan. 
rened to go into bankruptey unless Mr. Hoffman 
ve him a release in full of all his debt. Mr. 
»tuke a deed tothe Axton farm, that being 

: he was assured, in full settlement of the debt, 

Lie vreementl wus made that Mr.“ Millnier should 
liothtman, Lee & Co. all lis property, and in con- 
should havea full and tinal release from 

e det thiat finally this was done, & Messrs. 

' wl the transac tion. believing that Mr. Mill- 
truth to them had used: their advances 

“ the tobacco & the shipment of same, & 
contrary until Mr. Peatross’ letter was received, 


5 substance Is miy recollection. 
. shown vou, a ee py ofw heh Is filed, lUx- 
A i\ whores handwriting it Is, Its date, who 
Pebruary 28th, 1875. [It is in Capt. Harrison Robert- 
lt is signed by James RK Miller & Robert G. 
Hoifinan, Lee & Co. | identify the latter signature to 
| = Ww sseul by ¢ pein I] Robertson's cenuine sig- 


( Millner. The postscript, dated May ord, 1875, 


Judge Green, and was written by Judge Green. | 
saw it before or heard of it until now. After reading 
ect that [lotfman, Lee & @o. were to accept 
property conveyed to Lb. Green, trustee, for them 
I m by Millner, & is im substance about 
t lioffman No. 2, except as to some tenancy agree- 
ont fixtures. The papers, llowever, speak for 

© gage r ertsons attestation Js in these words : 
ind delivered in duplicate in presence of I. Rob- 


arein itinued at question ol. 


’ 


the further cross-examination of J. P. Har- 
ended, and the plamtills proceed with the examination 


| ru biiatil. 
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The witness, D. J. Traynnam, being first duly sworn, deposes 
W says: ' 


By J. P. Harrison: 


1. .What is your age, residence, & occupation ? 
Age, 42; residence, Stuart, Patrick Co., Va.; occupation, minister 
of the gospel. 
305 20. Have you ever served as pastor in the immediate vi- 
cinity of Axton, Henry county, in the neighborhood of Jas. 
Kt. Millner’s home? 

That was in the bounds of my circuit. 

21. Do you know Jas. R. Millner? If yea, since when, & was he 
or not a member of vour church ? 

[ know him. I don’t think I’ve known him more than 2} years. 
Ile joined my church some time during last year, by certificate. it 
was the time he was at Buffalo Springs. I received the certificate 
while he was there. It was given by N. H. D. Wilson, of the N. C. 
conference, from buffalo Springs. 

22. Where was Jas. R. Millner living when you first knew him? 

Ile was living near Axton. 

22}. Can you not fix that date more definitely than by saying 
about two & a half years ago? Give the year, if you can. 

No, sir; that’s as near as I can come to it. It was 1884. 
306 23. Did Jas. R. Millner ever mention Hoffman, Lee & Co. 
to you prior to 1585” 

No, sir; he never did mention the name to me that I remember. 

24. Did Jas. R. Millner ever say anything to you about any busi- 
ness transactions of his in 1873 or prior thereto ? 


(This question is objected to by counsel for Millner’s committee for 
the reason that Jas. R. Millner having been insane at the time he 
may have made any statement to the witness, they cannot be used 
against him.) 


I don’t remember that he did. I heard him speak of the mis- 
takes he had made in his buildings on the place he was then living; 
that he had put too much money in them. 

25. Did he ever talk to you of his spiritual salvation; &, if yea, 
did he advise with you at all as to the duty of restitution ? 


(Counsel for Jas. R. Millner’s committee objects to the above ques- 
tion for the same reason for which they objected to the preceding 
one.) 


307 I remember when he sent for me to talk with me about 
his spiritual condition last year. I thir k before he went to 
Buffalo Springs. I went there on several occasions by his request, 


& carried him a copy of sermons by B. L. Moody, the evangelist, & 


requested him to read the book. On my next visit he asked me to 
read a sermon which made reference or had reference to the doc- 
trine of restitution, & asked me my opinion as to Mr. Moody’s ideas 
on that subject as contained in that sermon. I told him that I agreed 
15—3U5 
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rith the ideas therein contained lle had some conver sation. | 
ean t reeall the conversation we had at that time. 

46. Did vou advise him that it was his duty to make restitution 
of whatever be had wrongfully taken or withheld from any one? 


[his question is objected to for the reason that James R. Millner 
was mentally incapable of receiving advise & not bound to.follow it 


hs Well, | don't think | put il in those words, only | agreed 
to what Moody said 
27. Did re say that he had wronged any one to whoin he thought 
this Clristian di ily to make restitution, if that sermon was true 
doctrine 
liiis question ts ob) rected LO for same reason stated 1D preceeding 
‘ bec! ' 
® 
| don't think that he said he had wronged any one. 
28. Did he say eer about having kept back. money from 


Hoffman, Lee & Co. in 18738, or any any one else? 


“aime obpection as above } 


lf he «lid | don’t remember any suc li expression, 
uo Did be at any time thereafter recur to the duty of restitution 
as at essential to lis soul's salvation ? 


“ame obiection as above.) 
i catt answer that (ue Sstion positively. : 


( ross-cxamination by A \l AIKEN: 
7s we Did not Jas. R. Millner at the time vou presented him 
a copy of Moody s sermons on restitution advise you to send 
» of it to Hoffman, Lee & Co., Baltimore ? , 
at lial het 
And further the de ponent saith not. 


D. J. TRAYNITAM. 


(‘ontinuation of the cross-examination of Jas.-P. Harrison - 


|. Who was thie family physician you toid of Millner’s con fes- 


sion & desire to make restitution on the night of Jurfe 4th, 1885? 
Dir. Lewis Fk. Harvie. Ile was my family physician & had been Mill- 
ners. I told him of what Hotfman, Lee & Co. had told us that 


morning, & then he made the remark that Millner was mentally 


% 4 lie reterre d to the confession and restitution, did he not? 

| dou t know what he referred to. We talked a long time 
yi about Millner A ubout bis health. WN [ don’t remem ber that his 

remark referred to the confession & restitution especially. I 
know that was the first time I ever heard his mind Was sup posed to 
be impal all although he lived on our street, & I mentioned it. in 
my examination-in-chief toshow why I took particular notice of his 
words & manner at Buffalo Springs. This was the very first | ever 


a 
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heard of his being weak-minded, & of course I made a mental note 
of it. 

33. Was not the remark drawn from Dr. Harvie by your state- 
ment that Millner, through Mr. Peatross, had confessed to defraud- 
‘ ing Hoffinan, Lee & Co.? 

| did not know at the time of any such confession. I had read 
Peatross No. 1 & had told Hoffman, Lee & Co. that I thought Mill- 
ner was able to make restitution. I told Harvie what Hoffman, Lee 

& Co. had told me & of Peatross No. 1. What in particular 
S11 = called forth Harvie’s statement I cannot say, but I believe it 
was simply brought out by my inquiries of Millner. 

O4. Don’t Peatross No. 1 contain the alleged conversion ? 

I don’t so construe it, except in general terms. Thedetails I only 
learned later from Millner himself. I did not have Peatross No. 1 

‘with me when I was talking to Harvie, & therefore cannot say how 
much I reevllected then of it or how much: I stated to him of its 
contents after a hasty perusal. 

35. You had heard Dr. Harvie say that Millner’s:mind was im- 
paired & had seen Mr. Peatross’ letter to the plaintiffs with a similar 
statement before you left Baltimore for Buffalo Springs, had you not? 

Yes. 

36. Did you inform Millner’s counsel of your intention In going 

to Buffalo Springs or that you were going? 
312 [ had no manner of intention or expectation to go to buf- 
falo Springs when I left Danville on the night of June 9th. 
When I reached Baltimore I was shown Boyland No. 1,& was asked 
to advise whether Mr. Hoffman should go. I went through all the 
papers as well as I could in restricted time, & so advised. It was 
then that he asked me to accompany him, «& after hesitating I con- 
sented provided my presence should not be made known to Millner, 
and I never would have seen him but for bis own direct importu- 
nate request for the purpose stated, viz: He said he had promised 
Mr. Peatross to do nothing except upon his advice & with his con- 
sent, & he wanted me to see him for him, as I have stated. There- 
fore I did not inform the counsel, as | had no opportunity of doing 
so after I determined to go. 
37. Mr. Hoffman assured you that if you would accompany 
313 him to Buffalo your presence should not be made known to 
Millner, did he not? 

, Ile did & it was only then that I agreed to go, it being agreed 
that after they had come to termg without me then Millner was to 
be advised of my presence in order to have the agreements reduced 
to legai shape. 

38. Did you go out to the store on the road to avoid being seen 
by Millner’ 
| I did, & for no other reason. 
39. Did you remain there until you were sent for to put the agree- 
ment in legal shape? | 

| remained there until I was advised by a negro boy, I believe, 
from Mr. Hoffman or Dr. Boyland that Mr. Hoffman had told Mr. 
Milluer I was at the springs; then [ went to the croquet ground. I 
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received no message to come & put the agreement in legal 


) old i), Your sole object in going to Buffalo was to reduce to 
the form of a written contract any agreement between Mill- 


\nd to advise Mr. Hollman, as his counsel, thet only—I had 
r the wish nor the « xpectation lo see him myself as it turned 


tod Mr. Ifoffman made known to Millneré vour presence, 
, , t needed to prepare a contraet.edid he? 

| ow what Mi [| ffman told Mie Shall I state that 7 

> : whether Mr. Hoffman violated the terms 
iw him to Buffalo? 

i «¢ he told) Mr. Millner, after they had been in 


mew altel NMlillner had made il fol] confession WC 
MI | thioan the house in Danville NX about 


| 
ee 
- 
-_ 


: S/O in money, that Twas there & would reduce the mat- 
to wri Phen Millner said he could do nothing with- 
| t \Ir. Peatross, & expressed the wish to see 
yet to lay the result of the meeting before Mr. Peatross 
1] | ()! ly COLDS nted to: see him 12) this 
rst IT tried to keep him from telling tne more, as Mr 
4 if vas present, will testifv, when Millner said I could 
' \Ir. Peatross he was in his senses unless he told Mie all, 
| | id prove to him that he knew what he was talking 
i) the first part of this answer [heard from Mr. Hofl- 

[asked him why he disclosed my presence. 
' t | e Millner after Tloffman told you why 

— 

mmet—in the midst of a game—when some one 


\h: i] Iman, | belreve —— sald \lr. Millner wanted 
| dropped my mallet, excused myself to the plavers, 


Vie. Millner coming towards me, joined him, & we walked 
. ‘ . togetibet iatis the only consent i Puve. 
| \ vas advised first at the store, | did’& said nothing, 
| lown to the hotel. Then we went to the croquet 
l was there in four or more before | Was asked Lo join 

as 7 | 
Was if f one of the eonditions upon which you went to 


should have no conversation whatever with Mr. 


| hiave said, that he was not even to be advised 
ent to consum-ate the contract: but | expected 
swas done | would see him and talk with him, although 


i t \ir. Llotlman sworn that to have been understood 
Mr. Hoffman's testimony, viz: “It was distinetly under- 


n Mr. Harrison and myself that Mr. Harrison should 
wav W not have any couversation with Millner dur- 


BO ance nit oa hee 
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ing our entire interview.” That is certainly true, & I am 
oi: glad to have my foregoing answer so cor-oborated ; but there 

Was no agreement or understanding to prevent me from see- 
ing and conversing with Mr. Millner on other subjects after their 
iuterview if my presence was disclosed. 

46. In Baltimore, on the first day of Sept., 1885, did you not ask 
Mr. Hoffman the following questions, viz: “ What condition did 
Mr. Harrison require before he would agree to accompany you to 
Buffalo,” and did he not give the following answer: “That he should 
avoid any interview with Jas. R. Millner?” 

Yes; redirect int. No.3; and that is entirely consistent with my 
present answers. 

47. And you did interview Jas. R. Millner after that ? 

I did not,emphatically. I have stated fully what passed between 
us. | only asked him,as I recolleet, two sets of questions. The first 
1 have stated, as to when he had the money. See sheet 2, bottom 

of page 3, & top of page 4. I told Judge Green in the recess 
SIS what the other was, but it has slipped my memory. I did 

not interview Mr. Millner, & while he foreed me to hear his 
statetnent three times the same day it was not of my seeking nor by 
inv wish, except that I admit that I did ask thoes questions, hoping 
to prove aliunnde from the bank vooks that he had the $12,000.00, 
& | cannot reeall now what the other was,-though it is very impor- 
tant for my clients’ case. It will come back presently, & I will ask 
to be allowed to state it. 


1S. After informing him that you preferred not to talk to him, 
except in the presence of his counsel, did you not follow up vour 
caution by asking the questions you have mentioned ? 

I did; after Mr. Millner stated that he wanted me to go to Mr. 
Peatross for him; that he had settled with Mr. Hoffman ; that unless 
that settlement was consum-ated it would kill him or put him in 
the insane asylum, beeaus- he could not rest in mind or soul, and 

after he told me that Mr. Peatross & his family would say he 
319 ~~ was insane I listened to his story & asked him some ques- 

tions, in order to test the accuracy of his memory about 
people & things I knew of myself, which [ have not referred to in 
my deposition, & asked him these others to strengthen my clients’ 
ease. This last I admit. 


Continued until to-morrow at 9 a. m. 
Kk. F. BOWEN, Com’r. 
CoMMISSIONER’S Orrice, 28 May, 1886. 
Present: Same parties as on yesterday. 
Continuation of ecross-examination of Jas. P. Harrison: 


49. Mr. Hoffman was with you and heard your conversation with 
Millner on your walk to Spring No. 2 from the croquet grounds «& 
heard you tell Millner that you preferred not to talk to him, except 
in the presence of his counsel, did he not? 
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\ir Lloffman was with us—always in earshot—walking, how- 
to the one side of Millner & I tothe othéra part of 
When the second conversation took place Mr. 


\ Vir. Lloffman to leave us, & he did so | presume he 
vas close en Tal to hear. : . | 4 
Mir. Hoffman was asked whether you advised Mr. Millner : 
‘ vou please state his answer and (uote it” $ 
' Het itnh my presence, und not to my knowledge after- 
lt was distinetly understood between Mr. Harrison & my- 
Mr. Harrison should keep entirely away & not have any 
i Millner during our entire interview, & when | 
rrangements for a carriage to vo to Scottsburg took 
Harrison & make arrangements for him to meet me 


Figt “ai once Upon the hour appointed for us to 
Mire. Millner had insisted upon seeing Mr. Harrison 
ve met upon this visit "—is the answer Mr. [[off- 


terrogatory No. 47 of his depositions, viz: “ In 


— 


rsation between Jas. R. Milner & Mr. Harrison 


Viv. Harrison counsel or advise Mr. Millner in the prem- 
id the above is the question & answer shown me 
\ ' as the os he aT “lvhates for this ansver. | have 


Mr. Tlotlman’s deposition since it was take, except ex- 


oxpeet to have a contract to draw between Mill- 


lloffroan under any circumstances at Buffalo on ithe oceasion 
ld vou ? 
Mr. Hoffman & Mr. Millner might’ come to an 
| might be called on toe put it in jlegal shape. 
thotlmoear anted with me & to advise him. I did ex- 
head thev shoule agree & Wish me to draw. it. 
Did Mr. Hollman contemplate that they would under any 
| :sgree on that oceasion ? 
i] ! did if Ll understood his words & actions. What else 
ive cone down there for? : 
\ \nd would it lave been consum-ated then if Millner 
had ag 
ly . | 0) : 
yt DD \Iy | (Tran tell you or Millner either that‘he would not 
to make any settlement with him personally without the 
sen is family & legal advisers ? 
if fter we were advised by Millner himself that his family 
© les ivisers insisted that he was insane. I advised Mr. Hoff- 
man that he could not safely do so. My answers just previous re- 
ers to r views in Baltimore & before we had been teld by Millner 


- famiiv & legal advisers had tried to put lim in the 
<ylum to prevent his making restitution. He told, me that his 
. had told him that he was a fool; that he had settled 
llotiman, Lee & Co., & when he persisted then John tried to 
put in an insane asvlum in Pennsylvania:somewhere to 


~ 
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O25 55. Was it for the purpose of getting you to bear a mes- 
sage to his legal adviser to consent to a settlement or an 
agreement that Millner sought an interview with vou? 

So I understood, not to a settlement but to the settlement, the 
terms of which he had made with Hoffman already in the interview 
before I saw him, or so far as I know he knew I was anywhere 
near. 

56. State any other question you asked Millner besides thoes men- 
tioned. 

Since yesterday I asked Judge Green if he could reeall what I 
reminded bim | had forgotten to state in answer 47, & he refreshed 
my memory. I recollect distinctly that when Millner told me he 
had taken $12,000.00 from the advances made him by Heffman, 
Lee & Co. to put into tobacco it surprised me that they did not de- 
tect so large a misappropriation, and I asked him how it was possi- 

ble that he could take as much at one time, & he told me 
324 ~~ that he was of the opinion that Hoffman, Lee & Co. had not 

made him fair sales, & therefore be set apart about $2,000 or 
$3,000 «a vear out of the advances, that being his idea of the profits 
he should have made. Ido not recall specially any other questions, 
though I asked him several in order to test his memory. I remem- 
ber now he told me, whether i asked him or not I cannot say, 
that he had $7,000.00 in greenbacks & $5,000.00 in gold, and that 
he gave these two sums to Millner Bros., all, as | understood it, in 
the tobacco business. I heard nothing about any other business 
with Millner Brothers from him. 

57. What was your purpose in asking these questions ? 

In asking where he had the $12,000.00 I wished to know if he 
had it at W. S. Patten, Sons & Co., bankers, Danville, Virginia. I 
had heard it in Danville that Millner had made it a boast that he 

had gotten ten thousand dollars out of Hoffman, Lee & Co. & 
325 put itin that bank, & I wanted to get the means of estab- 
lishing the truth. Of course, if it was a fact then I eould 
have a better chance to convince Mr. Peatross that his mind was not 
at fault. It was against my personal interest that the settlement 
agreed upon between Millner & Iloffman should stand, as it cut up 
by the roots all show for litigation, & by litigation I live; yet when 
Millner asked me to intervene with his counsel I did mny best to 
carry out his wishes. At the same time, | had an eye to a possible 
&, as I then thought, a probaovle suit. As to the second question, it 
Was suggested by surprise, as I did not see how he could have ab- 
stracted as much money from such careful business men as Ioff- 
man, Lee & Co. without detection. The other questions were about 
little things of common acquaintance between us, asked purely to 
test his memory. 
58. You mean to say, then, that it was with an eve to liti- 
026 gation that you you asked the questions? 
Indeed I did not. My answer is not intended to be so con- 
strued. I did not feel sure that the settlement would be consu-mated 
but | hoped it would & believed it might be. I honestly desired i, 
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Millner & his family, & wish now it had been, as I 
id 4 saved his health. 


‘ 


case the agreement failed you wished to “ prove aliunde 


| Millner that this was your object ? 


tiie 
ook No 


that he had the S12.000, did you Hot ? 


wonent saith hot y 


JAMES PL. HARKISON, 


I. FE. BOWEN, Com’r. 


peartie s counsel that “ Xx. Peatross No. Rg 
sin the handwriting of R. W. Peatross. 
kr. FF. BOWEN, Com’s’r. 


2STtH May: ’S86. 
epPosil Ons Was Tre sumed by consent of the 
I} (sree, for pl its. 
\. M. Aiken. for df{'t , 
sued by the commissioner to W. F. 
Ks, the original of which is herewith re- 
red before the comtnissioner without the 


l’. Bowen is not a commissioner of the cir- 
“tates for the western district of Virginia 
luke this testimony, but that he is a 
ry for the hustings court court of Dan- 
é testimony, without any ob- 

is cOunpetency, for that purpose, 


. FL. BOWEN, Com’s’r.. 


il | business ? 
. banker. of the the lirm of 


W. 


r bank with 


that consern January 1st, 
ir 


Kept his accounts with vou ? 
With us for lo ve ars or more—ever 


since 
ess there shortly after the war and 
here ever sine 


Woks ne his accounts for the 
dates January Is 1873. and Janu: ary Ist, 
January Is "1888 and the present time 
r.F ena the examiner, for Inspection | 


' 
* i 


tiie books ealled for. 


» and say what is the date of the — 
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last itein of Jas. R. Millner’s account therein, and then examine book 
No. 6 & say what is the date of the first item therein. 

In Book 5 the last date is 24 Oct., 1872. In Book Six the first date 
292 Mareh, 1875. 

65. Whatis that first item, 22 March, 1875? 

A deposit of $7,000. “ Mareh 22, 1875,” by eash, $7,000. 

66. Will you please file with the com’ra copy of the account of 
Jas. R. Millner from January Ist, 1855? 


t. 


(Counsel for Millner’s committee objects to the above question «& 

the account called for because’ the transactions of Jas. R. Millner 

with the witness’ firm during the time embraced by the ques- 

330 tion are not in issue in this suit & because it is not alleged 

that the said Millner had any transactions with the plaintiffs 
during this time.) 


we °F 


67. When & why did you close out the account of James R. Mill- 
ner? 


(This question objected to for above reasons «& irrelevancy.) 


W. I. Overby was appointed his committee & he checked out the 
balance 9 Jan’y, 1886, & that closed the account. 


68. And further the deponent saith not. 
W. F. PATTON. 


Continued until to-morrow at 9 a. m. 
Ii’. F. BOWEN, Com’r. 


Continued from day today until 1 June, 1886. 
Present: A. M. Aiken, for Millner’s committee. Present: J. P. 
Harrison, B. Green, for pl'ffs. 


The witness, C. A. Prirrcnertr, being duly sworn, deposes & 


SAVS. 


ool 69. State your age, occupation, & residence, and if you 
know Jas. R. Millner. If yea, how long have you known 
him? 

Age, 56; farmer; Pittsylvania Co., Va. I have known Jas. R. 
Millner ever since he was a small boy. We were boys together. 

70. Are you acquainted with his handwriting ? 

I think Lam. He writesa very peculiar hand & a very hard hand 
to read. 

71. Please examine the two letters here shown you, dated respect- 
ively “Axton, Va., Sept. 6th, 1872,” and “Axton, Va., Dee. 6th, 1872,” 
& say if vou know in whoes handwriting they are & by whom 
signed ? 


(Counsel for Jas. R. Millner’s committee objects to the introduc- 
tion of the letters above mentioned because they show to have been 
dated prior to the settlement of 28 Febr’y, 1873, & do not contain a 
reference to any matter in this suit.) 
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Millner, party of the first part, as well for and in consideration of 
the aforesaid sum of fifteen thousand dollars ($15,000.00), with inter- 
est as aforesaid, and for the better securing the payment thereof, with 
its interest, unto the said Robert G. Hotfman, his executors, ad- 
339 ministrators, and assigns, in discharge of the said sum of fifteen 
thousand dollars ($15,000.00) and its interest aforesaid, as of the 
further sum of one dollar to him in hand paid by the said Robert G. 
Hoffman at and before the sealing and delivery hereof, the receipt 
whereof is hereby acknowledged, hath granted, bargained, sold, re- 
leased, and confirmed unto the said Robert G. Hoffman, his heirs 
and assigns, all that tract, piece, or parcel of land situated, lying, 
and being in the county of Pittsylvania and State of Virginia, con- 
taining two hundred acres, more or less, and bounded as follows, 
to wit: By the lands of John R. Millner, Dr. J. C. James, John D. 
Millner, and Samuel Harvey, dee’d, and more particularly deseribed 
by a deed from John R. Millner to the said James R. Millner, party 
of the first part, which said deed is now of record in the clerk’s 
office of the county court of Pittsylvania county, Virginia, together 
with all and singular the buildings, improvements, and ap- 
oo6  purtenances, including the tobacco factory situated thereon, 
together with all the fixtures and app!'ances thereto belong- 
ing, and the reversions, remainders, rents, issues, and profits thereof ; 
to have and to hold the said piece or parcel of land, the buildings, 
improvements, and appurtenances hereby granted as mentioned or 
intended so to be, with the appurtenances, unto the said Robert G, 
Hoffoan, bis heirs and assigns forever. The said James R. Millner, 
of the first part, also binds himself to ship to the said Robert G. 
Hoffman, on account of the firm of Hoffman, Lee & Co., of the city 
of Baltimore and State of Maryland, of the second part, all the to- 
bacco which the said James R. Millner shall work or cause to be 
worked during the present year, 1871, and it is expressly agreed and 
understood that that the said part- of the second part is not to sell 
or dispose of the said tobacco or any part thereof at less than the 
market value of such tobacco underany circumstances, noteven inthe 
eventof the death of either ofthe parties in interest or the dis- 
337s solucion of the said firm of Hoffman, Lee & Co.: Provided al- 
wavs, nevertheless, That if the said James R. Millner, his 
heirs, executors, or administrators, shall and do well and truly pay 
or cause to be paid unto the said Robert G. Hoffman, his executors, 
administrators, or assigns, the aforesaid sum of fifteen thousand dol- 
lars (815,000.00), with interest thereon as aforesaid, or so much 
thereof as may be due and unpaid at the day and time hereinbefore 
mentioned and appointed for the payment thereof, with’ interest 
upon the same as aforesaid, without any fraud or further delay and 
without any deduction therefrom, then and from thenceforth as well 
this indenture and the estate hereby granted as the satd debt shall 
cease and determine, become absolutely null and void to all intents, 
andthing herein contained to the contrary notwithstanding. 
In witness whereof the said James R. Millner, party of the first 
part, has hereunto set bis hand and affixed his seal the day and 
year first aforesaid. 
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Nias 


county aforesaid, in the 
that James R. Millner. whose 
annexed, personally appeared 
| and acknowledged the same, the 
oth February, 1S¢l. 
lav of March, 1S@! 
C..W. VENABLE, - 
Notary Publie. 


‘ ‘ P ’ - - son O ae 
til \ | 7) Ittsvivania county, on 


ne writing was admitted to 
lement thereto annexed, 
nrevenue stamps have been 


PHos. L. SCRUGGS, Clerk. 
W. B. SHEPHERD, Clerk. 


Co. from James RK. Millnér. Copy 
lk. F. Bowen, com'r. - Filed 


medav, to wit, on the 10th June, 
bit was filed with foregoing 
Hlarrison No. 2.” and ts, with 


VY figures foliowing, to wit: 


| the 13th February, IS71; 
unty court on th Oth 
| to Robert G. Tloifman a 
y therein deseribed for secu- 
SL 5O.000000) advaneed to said Maill- 
| 1 hy thy 17) his business 
ir IST1L: and whereas it 

\] r and the said Ifotiman 
to | the further sum of 
2, if said 


. Cre 
leed of mort 
Boal I i bh iores 
sys leivllars on 
loresaid for the* present 
nid Is and covenants 


fy ify Fy i’ - rier party 
> 


th, ISTE. 


WILLIAM J. OVERBEY, ETC., ET AL. 125 


Witness the following signatures and seals this the Srd day of 
May, 1872: 


JAMES R. MILLNER.  [t. s.] 
‘Town or DANVILLE, se: , 


I, Jno. R. Patton, a notary public in & for the town of Danville, 
in the State of Virginia, do certify that James R. Millner, whose 
name is signed to the foregoing writing, dated the 5rd day of May, 
1872, has acknowledged the same before me in the said town. 

Given under my hand this drd day of May, 1872. 


JNO. R. PATTON, N. P. 


O4] In the clerk’s office of the county court of Pittsylvania 

county, on the 7th day of May, 1872, the foregoing writing 
was admitted to record porn the certificate of its acknowledg ment 
thereto annexed, & I do certify that fifteen dollars in revenue stamps 
have been placed on said writing according to law. _ 


Teste: L. SCRUGGS, Clerk. 


A Copy. 


Teste: W. B. SHEPHERD, Clerk. 


Endorsed: Hoffman, Lee & Co. From James R. Millner. Copy 
deed,“ Harrison Exhibit No. 2." PF. FF. bowen, com’r. Judge A. 
M. Aiken, att’y. Fee, 40e. Filed June 10, 1886... Chas. Martin, 


ele rk. 


And again, on the 10th day of ——, —. the following exhibit was 
filed with the foregoing deposition and is marked “ Exhibit Harri- 
son No. 5:” and said exhibit, with the endorsements thereon, is in 
the words and figures following, to wit: 


Memorandum of agreement made this 28th day of February, 


ot 1S; between James K. Millner. of the county ot Pittsvl- 
vania, of the one part, and Robert G. Jloffman and C. 
(Donnell Lee, partners under the firm — and stvle of Hoffman, 


Lee & Co., of the city of Baltimore, Marvland, acting herein by 
the said Robert G. Iloffman, of the other part. 


Whereas the said James R. Millner has heretofore executed a deed 
of mortgage to the said Robert G. Hotfman for the benefit of said 
llottman, Lee & Co., dated 15th eb.. IS71]. to secure advances of 
$15,000 made to him by Hoffman, Lee & Co. in S71, and after- 
wards by another deed dated 3rd day of May, 1872, the suld James 
Nt. Millner agreed with the said Hoffman, Lee & Co. that the afore- 
said mortgage deed should be extended and continued in force as 
security for the payment of the further advances of $15,000 made 
by him in 1872, as will more fully appear by referenee to the said 
deeds, both duly recorded in Pittsylvania county ; and 

Whereas Upon a settlement of accounts between the parties 

345 respecting the advances secured by said- deeds the said James 
Rt. Millner is found indebted to said Hoffman, Lee & Co. in 

the sum of $15,758.67, which sum it is agreed far exceeds the value 
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Witness the following signatures and seals : 
JAMES KR. MILLNER. L. S. 
ROBERT G. HOFFMAN, [Lb s. 
For Llotiman, Lee & Co. 


~ 


Signed, sealed, and delivered in presence of— 
H. ROBERTSON. 
JAS. T. MILLNER. 


Mr. James R. Millner has this day complied with his written con- 
tract by delivering to us the deed of himself & wife ready for re- 
cording. 

ROBERTSON & GREEN, Atl’ys. 
HOFFMAN, LEE & CO. 

May Srd, 1873. 

Endorsed: Hoffman, Lee & Co. with Jas. R. Millner. Compro- 
mise agreement, May 3, ’73, “Harrison 3.” Filed June 10, 1586. 
Chas. Martin, clerk. 

OAT The following was filed with the deposition of Harrison «& 
others & marked “ W. F. Patton, 1,” and is in the words and 
firures following, to wit: 


/ es RB. Millner in Account with W. S. Patton, Sons & Co., Bankers, Danville, Vir- 
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We certify that the above transcript from our Ledger A A was 
made by Mr. Jas. P. Harrison in our office & carefully compared by 
us with our ledger & found to bea true & exact copy. We therefore 

ask the commissioner, Mr. F. F. Bowen, to file it, in fulfilment 
348 of our promise to doso, with W. F. Patton’s deposition in Hoff- 
man, Lee & Co. vs. Millner. 
W. S. PATTON, SONS & CO. 
Danville, Va., June 4, 1586. 
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P. Harrison & others, and was marked “ Pritchett No. 2,” and is in 
the words and figures following, to wit: 


Axton, Va., Dec. 6, 1872. 
Mess. IHlot?man, Lee & Co., Baltimore, Md. 

Sirs: Your letter of the 2nd confirmed my opinion that it is best 
for us to stop writing to each other, as it places us wider apart & 
Thi-\ engender feelings added to those already in existence, from 
what vou have said to others, that might prevent a peaceful confer- 
ence & a settlement of the matter between us, for which you did not 
have the ability, & probably the wish for incarceration by a process 
of law. It would have led tothat. As you were the only parties that 
[ was acquainted with in your city, T could not with honor have 
asked vou to have become my surety for at court: & not only that, 

if lam correctly informed, you said had- it not af been 

Jo20553 for Mr. Hoffman 1 would not have got into you as deep 
as 1 did. Now, 1] want you to distinetly understand that 

| have — gotten into any man, & have never tried & don’t think any 
honest man will try & get that out of another man that don’t belong 
ohim. You only gave me the money as you agreed & I drew it 
only as T needed it & some time after yon promised it, & you have 
failed to comply with your contract reletive to sending me money. 
You certainly could not have expected me to have continued ship- 
ping tobacco to you. The truth of the business is, when you gave 
me the money (without you have reference to —— last S500.00 (five 
lune = dollars), which you will get in money if I justly owe you 
that much on a settlement,as I think I will have f at much coming 
from N, w Orleans, & I have closed up my ace't with everybody ex- 
cept you by selling some of my fixtures, oa hot as money as you 
rave me the privilage of doing. | wrote you that | did not 

Sob intend tosell any of them, as I would only like a few hun- 
dred dollars of paving out, but when I got your letter after- 

wards & saw nothing but a low sa// I thought it was best to pay up 
everything & have some little money to pay expenses & meet the 


You knew that my tobacco would more than pay you, & there 
would be money coming to me, but through vour negligence the to- 
bacco you carried from last vear moulded & you knew ~ othing of it 
(at least if vou did vou said nothing about it) until | ou had done 
Lrivilige tne thre money . WV afte ry tdabacco had been in) Vour hands 
for more than 6 months «& then pronounced sound by you, & then 
to make arrangements with me for this vear upon that basis at what 
you could get then for it, then for you to let it remain there within 
a few davs of 6 months longer, & through a hot summer at that, 
without an examination, for it to mould, now, in the name of God, 

can vou consider me either morally or legally bound for 
$55 said loss? You seem to harp upon the power I gave to J. T. 
Millner relative to my business, & quote an extract of my 
le tter. | wrote you once before that he was ho agent of mine, & that 
he transcended his instructions by me, for I told him most post- 
tively before he started to Baltimore that I did not consider myself 
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JAMES R. MILLNER. 
. = ks FF. Bowen.com’r. Filed June 10th, 
iO Wil, on thie Liithy day of June. 
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[ nited States for the western district of Virginia, as if 
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Dated at Danville, Va., April 5, 1886. 
BERKELY & HARRISON, 
GREEN & MILLER, 
Attys for Hofiman, Lee & Co. 
PEATROSS & HARRIS, 
Aity- for J. R. Millner, with A. Mv Aiken, Alt’y for 
J. R. Millner’s Committee. 
A. M. AIKEN, | 
Att'y for the Committee of J. R. Millner-. 


The deposition of Dr. Hunter MeGuire, taken before Jolin Ruther- 
ford, a notary public in and for the city of Richmond, Va., at the 
otlice of said MeGuire, in said city, on the 20 day of February, 
Isso, to be read by consent of all parties on behalf of the defend- 
antinasuit pending In the superior court of Baltimore city, 
Marviand, in whieh R. G. Hoffman & Chas. O°D. Lee, partners 

under the stvle of Hoffman, Lee & Co., are plaintiffs and 
vot James KR. Millner is defendant. 


Present: James P. Harrison, counsel for ;.!/’fs. 


A. M. Aiken, ” * ra 


Ifuxren McGuire, a witness, having been duly sworn, deposeth 
1] , ‘ 
as TO;IOWS: 


1 


| Quest. State your age, residence, & profession. 

Answer. Fifty vears old; Richmond, Va.; physician. 

~Ynd Question. State how long vou have been practicing your pro- 
fession & whether your practice Is extensive or not. 

Ans. Thirty vears; yes. 

Srd. State whether you know the defendant to this suit, James R. 
Millner: XN, if vea, when you first became acquainted & how you 
Liaapopn ned to know him. 

Answer. He came to my hospital January, 1885, as a patient. 

lth. From what disease, if any, was he suflering? 

Ans. Mental disease; almost entirely so; little, if any, physical 
trouble 

Sth. Will you state to what extent he was troubled with 
oot) mental disease and state any of his symptoms—his conduct, 
appearance, & acts. 

Ans. He was so irrational that the inmates of the hospital were 
afraid of him. His delusions were chiefly religious. “ Jesus Christ 
had told him that I could eure him” was a common expression 
with him almost daily. This impression would last for a day or 
two when, without apparent cause, he changed lis mind & thought 
| did not understand what was the matter with him. He wandered 
about the hospital, often getting into the wrong room, to the embar- 
rassment of the inmates, read his Bible constantly, frequently cried 
as if in great mental distress, unable to explain the cause of his dis- 
tress, though apparently willing to do so. [ saw him daily while 
un inmate of the hospital, but for a short time each day; considered 
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Cross-examination of counsel for plaintiffs : 

14th. Was Millner’- condition in September no worse than in 
January? 

Ans. No,as far as I ean judge. 

15th. Was his condition in the interim improved or worse? 

Ans. I did not see him in the interim. 

10th. Was Millner totally or partially insane ? 
Od Ans. I don’t know what he means. You had just as well 
ask whether a man Is totally Or partially dead. 

7th Qu’st. What is partial insanity ? 

Ans. 1am not an expert on Insanity or anything else. 

ISth. If a man should believe himself an inspired apostle & on 
that subject should invariably prove himself insane, would he there- 
fore be insane as to all subjects & incompetent to transact business 
& make contracts ? : 

Ans. | don’t think he would necessarily be insane on all subjects. 
A contract by such aman would be an unsafe one. 

19th. If a man should believe himself possessed of twenty theu- 
sand spirits or devils and live under that belief constantly, but on 
all other subjects should be rational, would that delusion invalidate 
his contracts & impair his business engagements 7 

Ans. ‘lomy mind, it would. . 

20th. Do vou know that Millner did not manage his affairs— 

recolleet his business with Hoffman, Lee & Co. ? 

tie) Ans. I don’t think he did. 

22nd Qu’st. If it is true that Millner in the interim of his 
Visits to your hospital remembered & related facts connectedly WX 
stated rationally that he had entered into certain business and de- 
sired to make certain settlements, which statement and actions were 
exactly such as a sane man would have made under similar cireum- 
stances, can vou say that he was not sane In these matters ? 

Ans. | don’t believe that Millner was sufficiently sane at any time 
between Jan’y, 1S85, and Sept., 1885, safely to transact any business, 
especially business requiring memory and reason. If lam mistaken 
about his insanity during that interval. of course he could transact 
business, , 

25rd. Did not Millner when he came to you in September, and 
also in January, 1885, suffer from “ Bright’s disease?” 

Ans. No; he thought he did, but he did wot. He had albumen 

In his urine. but did not have “ Bright's disease,” 

tit) 24th Question. What was his physical ailment, ifany, & was 
his mental trouble due to the physical disease or the reverse? 

Ans. He had no physical trouble to account for the mental dis- 
ease. The presence of albumen in his urine was not due to disease 


’ 


of the kidnev-. IIe had urethal trouble that would account for that. 
25th. What is an insane delusion or delusional insanity ? 

Ans. What Millner had. ' 

26th. What did Millner have? 

Ans. Delusional insanity. 

27th. Upon what matters or subjects did this delusional insanity 
exist? 
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‘ Religion chiefly— Bright’- disease.” 
+h Did it extend to matters of business or money.matters ? 
| rexatpll | him in reference to that I‘dont know. 
-etate positively of your own knowledge that Mull- 


2s 7 itters and did not reeal] business 
his recollections clearly and to act upon 


| ask for vour knowledge, now. 
* + ' ‘ .f 
, 6 
1] : | ) ed into court to testify as an expert 
triais ? 
i] arcs THODEL fi) hy ‘2 rsors with mental dis- 


| don’t know much about it and don't 


erson is insane upon any subject, ts 
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2nd. Have you resided in Danville all of vour life; &, if not, where 
did you reside before you came here? 
369 I have not. I resided in Pittsylvania county, Va. (where I 
was born), until about 6 years ago, when [ came to Danville. 
save a short time | resided in Georgia. 

Srd Quest. While you were a resident of Pittsylvania Co., Va., did 
you hold any public office; &, if so, what & for how long a time? 

Yes, sir; | was sheriff of Pittsylvania for awhile and was treas- 
urer of the county for nine years. I was deputy sheriff for five or 
SIX Vears. 

Ith Quest. Do vou know James R. Millner, one of the defendants 
in this suit? 

Yes, sir. 

Sth Quest. State where he was bern, where he has resided all his 
life, the opportunity you have had of knowing him, & the character 
of his oc Upallon during your acquaintance with him. 

[| don't know where he was born. I first knew him about 350 
vears ago. Ile then lived at his father’s, in Pittsylvania Co., Va., 

near the Henry line. I had transactions with bim = as 
S70 deputy sheriff & as sheriff. He has been engaged in the to- 

bacco business since I knew hiin—manuiacturing tobacco: 
has resided most of the time in Pittsylvania Co., Va, & in Danville 
for a short time. I have oceasivnally visited his father’s house «& 
have been at his house. 

Oth (juestion. Were your business transactions with him numer- 
ous or few & over what period of years did they extend ” 

Lecannot say that they were numerous; they were occasionally, 
once or twice a Vear or oftener, as I might have oceasion for the 
collection of taxes or his connection with business in court, & this 
extended over a period of at least 25 years, down to about a year 
ago. 

ith Question. Did you havea business transaction with him about 
a vear ago? ; 

Ile conferred with me on business about a year ago. 

Sth Question. The question is, Did you have a business transaction 
with him about a year ago”? 

Mr. Millner consulted with me about business transactions 

STi about a year ago. The date can be fixed by ascertaining the 

time he took atripto Philadelphia with Mr.J. Toward Estes. 

[ did not actually transact any business, but simply advised him 

upon the business upon which he talked to me about. The firm of 

Ruttin, Blair & Dance, of which [am a member, had been transact- 

Ing business for him for the last year or two,up to about that time, 

but IT don’t think any actual business was transacted by meon that 
date. : 

‘th (Quest. Did he wish you to transact some business for him or 
With hit at that time? 

In addition to the advice that I gave him, he wished me to agree 
to transact certain business for him in the future & he wished one 
member of my firm to transact some business for him then. Ile 
had various business which he wished my firm to attend to. 


Tr make another Wiiil. 
neh of a re iT tition & so |e nyt hv that | dodged him sometimes. 
vlit frequent interviews, & [ finally went to one of his friends 
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duest. Was the business he wished you to transapt in the 


' V4 
your oecupation ¢ , 

liwas in aliineot a ciass of a class of business | have done 
ad (>) Not strictiv in the line of the business of 


i> | btisiless that | have attended to at various 
| my firm to attend to business strictly in their 


mrest Wa tor not business olf Importance & did you not 


| portion of it, & expressed my opinion 
embe- of tov firm about the propriety or impropriety 


f «s he desired us todo l agreed ‘ocomply 
yest he made of me I «lo not Say that all this 
time, but it was a short time prior to 
| It was very important business ‘ 
: period of Zo vears when you had trans- 
th lim before the time specially in question, had 
business with hum ? | 
.? L2Juecst Why did vou retuse it on that oceasion ? 
Bice L | Vii \| hel capable “al that time of attend- 
raest. Was that the earliest period at which you doubted his 
| | » that L had observed & | thovelhit Mr. 
a\ | thought at that time that it had 
) to be conveved ts that | had observed 
ud prior to that time, but that it had in- 
Mnest. State anvthing you heard him sav or saw him do 
| » th his mind was tailing & that.-he was in- 
ending to lis business: also state wii ther, vou saw W 
freq tiv or not about that time. j 


rsa mn With me atthat time ana about that time were 
lkda great ade alot at re petition. Lie talked about his 

ind sometimes about his family, & his general 
versations seemed to be very much at random. eHeseemed 
very Ullcasyv about something that Dr. James was doing 
todo ac seemed| to have some lear of not belng sufe mn 
VY propert n lis neighborhood, [le seem cf to be very 
vith a former will which he said hehad made. 

| to fear very much that one of his daughters would marry 
| Lid not tax my memory with at great deal 

| remember another thing he said. He was very 

las to whether he should stay where he was or come 
Maouville, from which piace he had moved buta short time, 
is Very desirous, In some of his conversations about that 
|| lijs couversations about that time were 
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& family connections & told him I thought something ought 
S72 ~»>— to be done for him; that he was so troublesome, or words to 
that effect, that I didn’t see how we could get along with 
him; that he oecupied too much of my & my firm’s time. 
loth Q’st. What did he say about Dr. James, & was James one of 
his neighbors 4 
I cannot recollect near all that he said about James. His com- 
plaints were very numerous about him. He was one of his near 
neighbors & had been ever since | had known him, but he seemed 
to fear that James would do him or his property some great harm. 
| remember to have told him that himself & James had been living 
in that same county fora long time, ever since | had known them, 
& that these things did not trouble him in former days as they seemed 
to now, & that | attributed it to his nervous condition. I therefore 
did not pay much attention to the special charges he made. 
l7th Q’st. Were his fears of James well founded or not? 
|! had been in that neighborhood but little for the past 6 
376  or7 years, but I know of no reason why he should fear James 
niore at that time than formerly. <A great part of his con- 
versulion Was an appeal to me about James, about what I knew 
about him and about what he had been doing a’! his life, & talking 


_ a 


over matters which he said were familiar to me, he knew, from my 
knowledge of that country. Therefore it was that [ told him what 
| have above stated, that these things formerly did not trouble him 
so much 

ISth ()'se. Do you know whether the members of James’ family 
visited Millner’s? 

| know that Mr. Millner said tiiat one of his sons visited his 
house | know nothing of ny owl personal knowledge. 

Lith (’st. Did Millner, in the conversation with you, express any 
fear of that son? 

Ile did not express any fear of hurt from that son; his fear was 
that that son would marry his daughter. 

20th Q’st. Did you or did you not regard all of these fears as 
mere delusions? 


oid (Thus question is objected to until it is shown that the wit- 

ness’ opinion called for comes within what the laws of evi- 
dence requires in such eases, & that he is competent to give such 
opinion as evidence.) 


| had no opinion at all as to James’ son marrying his daughter, 
as I know nothing about it. All the others I regarded as mere de- 
lusions. 

21 (du’st. Hlow often did Millner converse with you at the period 
referred to? 

Just prior to this time—I would say within 60 days—he had fre- 
quent conversations with me of considerable length. I don't re- 
member the number, & just about that time he was here in Danville, 
sought interviews every day and sometimes twice a day. I did not 
always accom-odate him. 

22 Qu’st. Were his conversations always upon the same subject? 
18—sVo 
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Very nearly; sometimes they were different, but a gre at portion 
of them were repetitions. 

23 Qu’st. What did he say of the members of his f amily to whom 

you have alluded ” 
318 ~ Pe seemed to think that his brother, Mr. Jno. P. Milliner, 
was segking to get some advantage of him by getting him or 

trving to get him to go into business with him, and that he had 
made a will which he desired to revoke because in it he had left 
covsiderable power to his brother John & a provision by which John 
was to carry on business after his death, in connection with his wife, 
& he seemed in some way to connect John with Dr. James in the 
efforts toinjare him. Idonotsay whether 1t was a conserted action 
or not. I have stated what he said about his fears of the marriage 
of his d-ughter. He also stated that John had put out 4 report in 
the neighborhood in which — believed that he was deranged & had 

ritten to Dr. MeGuire about it & had shown him Dr. MeGuire’s 
reply to his letter. 

24 Qu’st. What impression did the conduct & convérsation of 
Millner make upon you? 

(Same objection as heretofore made to question No. 20.) 


lt induced me to believe that his mind was unhinged or 

S70 that he was deranged, and I was so much impressed with it 

that | went to Mr. J. Howard Estes, whom I knew had mar- 

ried a relative of his, & informed him that I believe- that. Millner 

ought at least to be sent to some private asylum for treatment, & 

that unless some of his friends attended to it, if he kept on troubling 

me, that | would have to take some steps to get rid of him myself, 
or words Lo that effect. 

25 Quest. Are you able to lay before the commissioner ‘anything 
about Millner’s appearance, conduct, & conversation whieh induced 
you to — vour opinion just given” 

No, sir: [am not, for I don’t recollect much that he said & done, 
as he talked a good deal of what I regarded as nonsense. He talked 
about some things that men do not ordinarily talk about, even to 
their most intimate friends, & had various propositionse & plans 
about renting out his city property & disposing of his country prop- 

erty, the details of which I cannot now remember. 
380) When compared with conduct and reason of men genet rally 
was his behavior and speech rational or not? 

I do not think it was. 


Cross-examination by J. P. Harnison: 
27 Quist. When did Mr. Estes take his trip north with Mr. Mill- 


ner”? : 

[ cannot precisely recollect. [ have just had a series she with 
Mr. Estes & he says he thinks it was last Mareh. 

28 Qu’st. Has not Jas. R. Millner been all his life, since you have 
known him, disposed to talk rather loosely & incoherently’? 

| do not think so. While he may have talked a little: freely at 


times when excited he generally talked intelligently. 
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29 Qu’st. Who was the member of your firm referred to in answer 
to question No. 9, & what business did Millner desire him to at- 
tend A 

W.N. Ruffin was the member of the firm, & Millner wanted the 
firm ms rent out his city property, & I think his country property had 

been in our hands for sale for some time—a portion of it, at 
S81 least. He also wanted Ruffin te go with him to Philadelphia 
& to go with him to a private asylum. 

30 Quest. What was the personal request made of you to which 
you compli ed? 

That I would be executor to a will which he proposed to make & 
would look after his business in the event of his death, or in the 
event of an improvement in his health that 1 would aid him in ad- 
Vising him about his business, & that perhaps he might want me 
to make some investments or to look to his business. 

$1 Quest. Did he not know that you had often acted as personal 
representative with satisfaction to the parties conserned ? 

[ think he did. I transacted similar business about 3 years ago 
for lis brother, J. T. Millner, who died, & am still his personal rep- 
resentative. Ilis family have been personal & business friends of 
mine 

32 Quest. Are vou not a party to the suit of Hoffman, Lee & Co. 
. Millner & als ., as administrator of said J. T. Millner’ 

| think I am. 
osz 33 Quest. Do you not know that the proposed will was 
subsequently made by Jas. Rh. Millner & drawn by Mr. R. W. 
Peatross ? 

I know this, that I went to Mr. R. W. Peatross & informed him 
what Mr. Jas. R. Millner’s desire was, that I should be executor of 
his wil, & I was informed the will was prepared. I know nothing 
of its provisions. 

34 Quest. Do you know, of your own knowledge, that what Mill- 
ner said of Dr. James was not true? 

[ do not. 

3° Quest. Have you any expert knowledge of insanity ? 

None whatever. 

36 Quest. Do vou know that Jas. R. Millner did not have good 
reasons to doubt the advisability of business relations with his 
brother John and to desire te change a will in which he had given 
him large powers * 

I do not know. 3 ; 

O7 Quest. Was not Jas. R. Millner at that time comparatively 
much better off than Jno. P. Millner, & the former being in weak 
health might not there have been sensible reasons for his objections 

te such relations? 
OSo | can only give an opinion as to wealth. My opinion isthat 
las, R. Millner was better off financi: ally than Juno. P. Millner, 
& he may have had good reasons for not giving Jolin such large pow- 
but about this 1 do not know. 

38 Quest. Did you not know that Jas. R. Millner was at that time 

suffering from disease of the kidneys in an advanced stage ? 
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[ did not know what special disease he was suffering from, I knew 
he was then & had been in bad health for a good long time, & that the 
disease, | thought, affected his nervous system very much. He talked 
to tne paler having Dri; olyt 's dise: ase of the kidneys. i 

Quest. Did Millner mention the matters you have refefred to In- 


diseriminately & freely to any & all persons or to you & poreene In 
whom het «l contidence as he did in you ? 

ag not know. I have no knowledge of his mentioning 
ys them to any other person except some of them to Mr. Ruffin, 


& Loave heard Mr. Estes say he mentioned some of them to 


i) Quest. Did he mention to Mr. Ruffin the “some things ” that 


men do not “ordinarily talk about, even to their most intimate 
‘spokenof in youranswer No, 20? | 
Not that! OW Ol 
i] Quest on talking with him were others present or did he 
r with vou privately ? : 


rivately,as a general thing. Tle was frequently sitting about in 


oflice, but generally consulted me privately. 
12 (Qduest. Were you ever interrupted by persons coming In during 
such private consultations? ; 
tremember. [think itlkely I was. ; 
I} Quest. Did he, if ever such was the ecase,speak as freely & fully to 
| Os ne of others as when you Were by yourselve is ? 
[think that he sought private interviews with me he desirred 
strict yy vate 
1} Quest. Did not Millner, from your general character in 


ommunity and from his personal relations to you, have 
te’) Those spy cial confidence in you as a friend WX ad- 


| e did 
(jnestion. [id he ever mention to you any business or unset- 

ir ) himselfand Hoffman, Lee & Co.? ° 

| Heet ‘that he himself ever did. 
(nestion. When did vou first hear from any sourse‘that any 


| matters stood between him and Hoffman, Lee & Co.? 


ause it is not pertinent to anything contained in 


n-chief, & because it presumes that the witness 

formation which he has nowhere said was in lis 

. vithin the last 12 twelve months. I cannot fix the 
() ler wrd W hom did you hear any such 4 ; 
i) if 2atmn ob ction as above.) : 


Mir. Ro W. Peatross, & then from W. N. Ruffin. 

iS Question. Did James R. Millner, in these interviews 
by you in your examination-in-chief, tell’vou what 
real &’personal, he had and whether he had any 


t. how mueh & who had it? 
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(Same objection as above; &, further, because James R. Millner 
at the time this question refers was a lunatic, of unsound mind.) 


| think in some of the interviews he undertook to tell me all 
about his money matters, & I think told me where his money was 
& from whom he expected to receive other monies. Ilis money was 
at W.S. Patton’s Sons & Co., & I think he expect- to receive some 
from sales of tobacco made by a Baltimore commission merchant. 
I think it was Stafford, but about the name lam not sure, & he 
talked with me generally about his real estate. I knew pretty well 
about what real estate he owned. 
49. Did he reeollect what real estate he owned & seem to appre- 
hend how it should be eared for? 
| think he did. He had a very clear idea of what he 
387 owned. I don’t think he was deranged upon that subject, in 
knowing what he owned. 


Re-examination by A. M. AIKEN: 


51) Quest. At the time he wished you to be the executor of his will 
was it your opinion that — was capable of making a will? 
I do not think he was. 


(Question & answer both objected to by pl't tty’ att’y.) 


D1 Quest. Why did you consent to be the executor? _ 

I wanted to pacify Mr. Millner’s mind; to quiet him. I informed 
Mr. Peatross that I didn’t think his mental condition was such that 
he could make a will. 


(Answer objected to as to opinion.) 


And further this deponent saith not. 
J. D. BLAIR. 
Witness: 
Ik. FF. BOWEN, Com’rr. 


The witness, Dr. L. E. Harvie, being first duly sworn, deposes and 
SAYS : | 


By A. M. AIKEN: 


592 Quest. State your residence & occupation. 
Residence, Danville, Va., & physician by profession. 
OSs 593 Quest. State whether you know Jas. Rh. Millner, a defend- 
ant to this suit. 

Yes, sir; I know him. 

54 Quest. How long have you known him, and have you ever 
practiced upon him as a physician ? 

Ever since he moved to Danville. I think it was about 1880. I 
have practiced upon him asa physician. I was his family physi- 
clan when he lived in Danville. 

55 Quest. Do vou know whether he has any disease; &, if so, how 
long has he had it? 

He nas had Bright’s disease of the kidneys, to my knowledge, 
ever since 1885. I don’t know how much longer. 
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(uest. State whether you have conversed with him frequently 
or not within the last two or three years & the genel ral ‘chi aracter ol 


Ss conversacion, What he sai Wd done, & the opinion | es formed of 
ny from what vou saw & heard. 

[ have conversed with him frequently. I have been up to his 

house to see him & he has been down here to. see me fre- 

si ntiv, fo see ne professionally. The gene ral eh: aracter of 

| conversation has been about his disease. He told me 

froquently about Dr. James & his son. Both were anxious for 


lames’) son to marry his (Millner’s) daughter, «& that young 
porsisted in coming there when he had said he did not want 


’ 


me, & that his brother insisted upon going Into partner- 
hit so that he could take what le had, and there wasn’t 
denee that he eouid give to substantiate this delusion. He 

vould the same questions over & over again, when he would 
| ime reply, & apperently he would. forget that he had 
estion. | was decidedly of the opinion that, his mind 

need upon a great many subjects and that his condition 

to Bright's divease of the kidney- & the abuse of whiskey «& 


‘7 Quest. Was there any special subject upon which he persisted 
1 tal Ing to you 7 
My Thoes two s ibjects referred to above seemed to occupy 
his mind. Ile also would insist that I should tell him what 
roto —eure him. Later, whe 0 [ conversed with him, bis 
Ta 4 on the subject of religion. He said he wanted 
todo what-was right, & that God would take eare of him. * The last 
[saw him he avoided me & seemed unwilling to have any 
rsation with meon any subject. I have seen him once since. 
Ile merely sa (rood morning,” and passed on. 
YS (Quest. Had he any reason for shun-ing you ? ; 


Not that I know of. [suppose he thought I was going to do 
him like th other people 
S79 Ouest. Whia other people ? 
Dr. lames A his own brother, Mr. Millner. 
HO Quest. Did he say how Dr. James & his brother, Mr. Millner, 


Ile said Dr. James wanted his son to marry his (Millner’s) 
rohter. A that lis brother wanted to go into partnership 


m in the tobacco business so that he could get what 
he had, & that he was very averse to going into the tobacco busi- 


7 


(1 (nest. Was there anv delusion of mind besides.thoes vou have 


mentio from whieh he suffered ? 
| nt recall at preseat. I kept no notes, & when I did have 
7 swith him he bored meso | was always anxious to 
vay from him as-soonas possible. He would go over the same 


ground again & again every time I saw him. 


62 Quest. Did you ever hear him say that Dr. James had any de- 
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Yes; Ihave. Hesaid not only—Dr. James & his son both were 
anxious to get rid of him so that they could get his daughter. 
63 Quest. Was his conduct and language during these conversa- 
tions rational or not? 7 
He apperently believed everything he said, but he didn’t 
392 have evidence to substantiate lis belief. 
64 Quest. From what you saw of Millner & heard him say 
what is your opinion of his mental condition at the time ? 

That his mind was unbalanced & that he had insane delusions. 

65 Quest. At what time did you first discover that his mind was 
unbalanced & that he had insane delusions ? 

Some time in the early part of 1854. I can’t say exactly what 
time. I discovered that he had Bright’s disease before | had sus- 
pected that his mind was unbalanced. I believe now that his mind 
was weakened by venereal excesses & the use of large quantities of | 
alcohol before | discovered that he had bright’s disease, although | 
did not suspect it at the time. 


Cross-examination by J. P. Harrison: 


66 Quest. Are you an expert upon insanity? If yea, please state 
the extent of your practice upon insane patients. 
393 | don’t pretend to be an expert Upon Insanity. 
67 Quest. When did you last see Millner? 

Just before he was carried to the insane asylum. 

(it) (Quest. (sie). Why doyou say that Millner’s objection to Dr. James’ 
sun as a suitable mateh for his daughter and the impression of his 
that he believed both Dr. James & his son wished he was dead were 
lnisane delusions ? 

Because he would give no reason for his belief when I asked him 
what reasons he had. 

G7 (Quest. (sic). Is the unwillingness of a man who has means to go 


into business with a brother of less means an Insane delusion ? 


(This question-is objected to because it assumes as a fact something 
which hasn't been proven.—A. M. Aiken, for def't-.) 


Aus. Not taken by itself. I considered that an insane delusion on 
the part of Millner that his brother wanted to go into. partnership 
with him for the purpose of taking what he had when he had no 

facts to sustain the opinion. | 
odd 68 Quest. (sic). How do you know that Jas. R. Millner had no 
facts which naturally he might not have been willing to dis- 
close to make him distrust his brother Jolin ” 

I don’t know that; but I asked him if he could give any reason 
why his brother John wanted to cheat him out of his property. I 
knew nothing whatever of any business relations between them at 
that time, & I tried to disabuse his mind, because I thought he had 
a groundless fear off his brother, purely in the interest of peace and 
good will between the brothers. 

60 Quest. (sic). Are vou acqwainted with the general character of Jno. 
P. Millner, his brother, & with the relations & transactions between 
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ese brothers sufficiently to sav that such an opinion, Whether held 
lomes 2 Millner or ther (sic). Was an insane delusion ? 


| know nothing shen ver of my own knowledge of the relations 
between them, & that time | had never heard that there had 
been any business transactions between them. I thought 
that Ave mistrusted his brother without a suflicient cause, & [ 
Q | would do what | could to bring them together. 
70) Quest. Did vou know that there was any cause for hjs distrust, 
| Ow Knowledge ? 
I did cot know & never heard anything whatever about his rela- 
. his brother at that time 
71 (Quest. What were the insane delusions spoken of by you In an- 


Dy James & his son wanted to kill him, so that Dr. 
idomarry his daughter, and his brother wanted to go 
TT rship with him to take all he had. 
(Quest. Did James Rt. Millner speak to you of any atters be- 
miseil | Hoffman, Lee & Co.” 


on is objected to, for the eae that it is not-pertinent 
of the examination-in-chief, A. M. Aiken, att’y for 
& because the speech of Jas. Millner upon any sub- 


’ 


’ ’ 
Wy et was thode whet te was ah lhsane nan.) 


recollect that he « ver did. | don't think he ever did. 


i) (Quest. Llave you not been his family physician for the past five 
While he lived in Danville I was, & he always consulted me 
himself up tothe time he went to the Butlalo Springs, last 
bfiitiiel ‘ 
PA (juest. Did you not otten go up to his country place-& spend 
tha re’ 
No | went « nly Once 


71> Quest. When was that”? 

llth of August, ISS4 

iH Quest. Did he converse much with you on that occasion & on 
er oceusiotls= Whe vou went lo see him t 


Yes; he wore me out talking about Dr. James & his son & his 


‘4 (Juest Dil he talk sanely On any subject t 
Yes 
75 Quest. Detine an insane delusion. ‘ 
fam noexpert on insanity. When aman takes up an — 
ion without any reason that he ean give for it, & as far : 
hy 41 can see without any reason in it & uns supported by shor 


7 aaah : that an insane delusion. 
40? Ohuest bliat seems to be a correct deffinition. Now, can you 
me any opinion that Millner entertained for which he did not 
have any reason (not expressed to you), but did not have,to your 
knowledge, any reason for it & which you knew to be unsup ported 


; ‘) 
bY anv Tacts 


oe ot OD 


WILLIAM J. OVERBEY, ETC., ET AL. 145 


As far as I know, of my own knowledge, he did not have any 
facts to support tt. | ; 

SO Quest. Do you know that Dr. James & his son did not want 
that son to marry Millner’s daughter? 

| know nothing whatever on the subject. Al! that I ever heard 
upon the subject | heard from Mr. Millner. 

SI (Qluest..Can you say, then, that Millner’s belief that they did 
wish the son to marry his daughter had no foundation in fact, but 

Was a mere insane delusion, such as you have described? 
OUS What I considered the delusion was that they wanted to 
kill him so that Dr. James’ son might marry his daughter. 

S2 (luest. Can you say of vour own knowledge that there were no 
facts known to Millner to justify his suspicion that they wanted to 
kill him ? 

All I can say is that he could or would give me no reason when 
[ asked him why he thought they wanted to kill him. He seemed 
actually to fear thac they would kill him if they got a chance. 

S5 Quest. Was it not Millner’s notion rather that these people 
wished to get rid of him so as to get him out of the way as an ob- 
stacle to the tarrlage, & did not he seem to conclude from that they 
would kill him to accomplish their purpose ? 

Ile seemed to think that they decided to ki!! him & after he was 
out of the way to marry his daughter, whether she was willing or 

hot, 
399 S+ Quest. Was not Millner for some time before you dis- 
covered these erratic notions a subject of deep religious im- 
pressions & convictions, & did not these impressions tend to drive 
his thoughts towards death and a future life ? 

At this time, abont July & August, 1854, he seemed to have no 
more idea of religion than if he had never heard of the subject. 

SS) Quest. Do you know when his mind was first turned towards 
religion t 

| do not. 

Si (Quest. Did he never talk to you on that subject ? 

Ile did after he returned from buffalo Springs last surmer, 
LSSe. 

S7 QQuest. Did Millner talk rationally on all other subjects except 
his brother & the intentions of the Jameses as to his daughter ? 

At all times die did not. 

SS Quest. On what other subject did he talk irrationally ? 
400 Hle was an erratic talker about the change of his residence 
from the country to Danville. He would tell me he was 
coming to Danville in a few weeks to take up his residence here for 
the purpose of educating his daughters. Ile said it cost him so 
much to educate his daughters at Staunton. The next time when I 
saw him I would ask him when he was coming down. He would 

say that he had given up the idea. This occurred again & again. 
$9. Was he not at all times during your acquainta.ce with him 

a wild & incoherent talker” 

He was rather wild oceasionally. At other times he talked as 
rational as any one. 

19—395 
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WM) Qnest. Do vou not believe that bis mental troubles were the 
direct result & outgrowth of the disease for which you have men- 
tioned you treated him? 

| believe now that his mind was impaired by venereal & 

101 alcoholic excesses before I discovered he had Bright’s disease. 

[lis mental impairment was not noticed by me when I first 
discovered he had Bright's disease. ‘ 

Ol Quest. Was not Bright’s disease a result of the excesses alluded 
to & does not tliat disease tend to impair the mind ? ° 

excesses of eating badly cooked food & drinking immense quan- 
tities of whiskey were the main causes of Bright’s disease in his 
ease. In my opinion Bright’s disease frequently causes Insanity, & 
| believe that the Bright's disease is the main cause of Mr. Miciner’s 
sanity : 


lte-examination by A. M. AIKEN, att’y. 


v2 Quest. Were the conversations had with Millner introduced by 
him or you”? ! 

Thoes conversations about Dr. James & his brother were always 
introduced by him. I wouldn’t have said a word to him on_ that 
subject for five dollars. 

43 Quest. What was his manner & temper during these conver- 

sations? . Did he seem to be in earnest? 
92° Always in earnest—in dead earnest. 
4 Quest. During your acquaintance with Millner as his 
physician in what mood was he generally ? 

lle was always in a good humor with me & ver ‘vy often in a bad 
humor with other pe ople. 

99 (Quest. Were lis habits restless or quiet? ; 

Restless. 

1) (Quest. Have you ever noticed the house & its surroundings In 
which he lived? If so, state if there was any peculiarity of taste 
or sty le about the ‘Mm. 

I think any man who will look at his premises would be decidedly 
of opinion that they were contrived by an ec-entriec man. He built 
his dwelling-house right behind his factory & had hisstable & corn- 
house and horse lot all fenced in seperately, and several more -lots 
besides—the number I don’t recollect—and so arranged that you had 
to unlock every gate to go from one to the other, & frequently to 

unlock two or three locks to get into one of them, & theh he 
103 kept lis stable locked inside of these enclosures, & all of these 
different gates were locked every night & morning «: re- 
mained locked during the day. This was the case the day I was 
there—1I1 Aug., 1Ss4—«& he told me he always kept them so locked. 

7 Quest. Do you know what the general opinion of Millner’s 

neighbors & acquaintances has been since 1884 as to his sanity? 


(Objected to as heresay.) 


| never heard any one of his neighbors express an opinion on the 
subject. 
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9§ Quest. Do you know what the general opinion of this commu- 


e 
> nity (Danville) as in regard to his sanity ? 

| (Objected to as hearsay & otherwise illegal.) 

\ oy 

| [ have not heard much expression of opinion on the subject. I 
; have heard a few people express the opinion that he was crazy. 


(Answer objected to.) 
And further the deponent saith not. 


L. E. HARVIE. 
Witness: 
Fr. FE. BOWEN, Com’r. 


404 Continued until to-morrow, at 10 a. m. 
F. F. BOWEN, Com’r. 


Continued from day to day until 22 Febr’y, 1886. 
Present: A. M. Aiken, for def’ts. Present: B. Green, for pl’t'ffs. 


The witness, Dr. W. A. Trotrer, being first duly sworn, deposes 
and says: 

1 Quest. State your name, age, place of residence, & profession. 

Name, W. A. Trotter; age, 60 years old; reside in Pittsylvania 
Co.. Va.; profession, physician. 

100. Ilow long have you resided in Pittsylvania Co., Va., where 
did you receive your medical education, & how long have you prac- 
iced medicine ? 

[ was born in Pittsylvania Co., &, with the exception of 6 or 8 
vears that I resided in Georgia; while a youngster I resided in 
Ilenry county; with thoes exceptions, I have always resided in 
Pittsylvania county. I received my medical education at what is 

now known as the Virginia Medical College, then the medi- 
405 eal department of Hampden Sidney College. I have been 
practicing since 1852, except two years. 

101 Quest. Do you know the defendant to this suit, Jas. R. Mill- 
ner? If yea,state how long you have known him, whether you'are 
related to him, & how far vou reside from him. 

Yes, sir; I know him; have known him from infaney up to the 
present. Iam related to him. He is the son of my half sister. At 
present I reside about two miles from him & have for the last 6 or 

‘ S years. 

102 Quest. Have you seen him frequently dr not during your life 
& his life, & have you had occasion to take special notice of him? 

Yes, sir; I have seen him very frequently, & I reckon have ob- 
served him as closely as most people. 

103 Quest. Are vou intimate or friendly with him or not? 

Yes, sir; as intimate as men generally are. Part of the time I 
resided some distance from him & did not see much of him. 

104 Quest. Did you ever practice your profession in his 

406 family & upon him; if so, how long? 

Ever since I have been a practicing physician, with the 

exception of the period I spoke of, while I was in Georgia. 


148 ROBERT G. HOFFMAN ET AL. VS. 


105 Quest. Have you studied the subject of mental disease in the 
course of your professional life? 

Not specifically or specially; only as wae diseases, generas ly. 

106 Quest. Have you studied it at all; &, if so, to what extent, 
in comparison with other subjects of your eee’ 

[ hav’n’t given any more special attention to that than to other 
branches of ‘the profession X probably not so much, as it is a dise: use 
that don’t come under the treatment of physicians generally as 
others do. I have studied it to a certain extent. 

107 Quest. In the course of your practice have you seen: -mueh 
of people with diseased minds? 

Only to a “taited extent. I hav’n’t, seen much, but I have seen 
Somme, ’ 

108 Quest. Are there any peculiarities about James R. Millner 

which distinguished him from ordinary men? ; 
107 Yes, sir; there is something peculiar about him. Acquaint- 
ances are generally in the habit of calling him “ queer” or 
“ — -” those are the expressions generally applied to. him. 

109 Quest. Will yea state anything which you have heard him 
say or see 1} ir mn do wl Tr ‘dy you eonsider queer or singul: ar. 

Ife was queer or singular in doing & acting differe ntly from what 
most people would it) most everything he did. | eouldn’t ge on 
and detail the specific actions or sayings. I[ could state his pecu- 
liarity about building, about the management of his stock, the 
management of lis household, in his dealings with men generally. 

110 Quest. What was there peculiar in his building? — - . 

His peculiarity consisted in an arrangement about his buildings 
that nobody else seemed to approve or approbate; this peculiarity in 
building consists in this, the various divisions or very singular sub- 

divisions by which lis entire building lot was laid off; it is 
10S enclosed with a plank fence—the entire lot,orehard, garden, & 
all, the enterenee to which is by subdivisions, the number of 
which Calinot tell, There ire three of these subdivisions You pass 
through in getling to the residence from the road. All have large, 


heavy gates, & these — from the left. On entering from the road 
there are several subdivisions to stables—erib, dry-houses, ica-houses, 
VC The entrance to all these various divisions is through large 
rates, to W hich he has lock & ke ‘V attache dd, & these Le utes he required 
to be locked night!y. He gene ri ally sent one of his sons o# locked 


them himse If. WV the sc ke Vs, toget her with al] his outhouse keys, were 
generally carrie “1 into Me chamber & locked upinacase. In these 
various departments (?) s/c) he had little trap-doors that his dég might 
pass from one nr ine & he ke pt a Very severe, savage dog. 
111 Quest. What was the reason for locking all these gates? Were 
the premises made safer or not by it? 
1 Ile said it was for protection. Tle was apprehens nial dan- 
ger. [don't think there was any grounds for apprehension. 
If there was any reason to apprehend any danger they were made 


safer 
112 Quest. Did Mr. Millner apprehend that there was ant ed; anger 


whieh vou and others did not apprehend ? 
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He professed to be apprehensive of danger. That was his reasons 
for such precautions as assigned by himself. 

115 Quest. Did you or any one else in your hearing speak to him 
about these divisions & gates; &, if so, what would he say ? 

Yes,sir; I spoke to him myself & heard others call his attention to 
the peculiar style of building which he adopted, & his answer inva- 
riably was that was his business & not theirs. 

114 Quest. In your opinion, was there any reason for these differ- 
ent divisions, gates, & locks about his premises ? 

No, sir; I didn’t see any reason for as many as he had, for 
410 a country residence at least. 

116. [No. 115] (sie). Did any building stand between his 
dwelling-house and the publie highway ? 

There is a building standing on the right & on the left, with a 
passway between, about 5 steps apart. : 

117. What peculiarity was there about his management of his 
stock ? 

[t consisted in this: a particular place-was assigned to every an- 
imal & it had to be there, & if it was not in its place there was 
trouble; & then he had a peculiarity about feeding that stock ; it 
must be fed at certain times, In a certain way, & In certain quanti- 
ties, the feed for, which he would generally measure out himself. 

11S. What was there peculiar about his dealing with men gen- 
erally ? 

Ife had a very peculiar way about dealing with men around the 
neighborhood; | know nothing about ontside; that was he pre- 

scribed his own terms, always wrote his own contracts, & a 
111 compliance with these were demanded or no trade. He did 
not trade on the principal of “give & take” at all. 

11% Qluest. What was there peculiar about the management of lis 
household ? 

His pecuharity in that was that he assumed the entire manage- 
ment of it himself & devolved none of it on his wife, even to the 
selection & purchase of all dress goods, male & female. 

120. Have you been to his house frequently or not? If you 
have, state anything about his conduct or speech or habit that you 
recollect. 

| have been there frequently & have heard a great deal said. | 
have heard him say a great many things about business & about 
various persons. It would depend upon the humor I would find 
him in what he said, whether disparaging or the contrary, of the 
person or thing ne might be speaking of. Ag to persons as to persons, 
sometimes he would speak very favorably of & claim that they 

were his very best friends; then again of these same persous 
112 ~=he would say that they were his bitterest enemies, & that 

their sole object was to accomplish his ruin. Ul say, for 
instance, I’ve heard him speak of Dr. James & say that he believed 
that he was seeking an.opportunity to take — life, & that he lived 
in continual’ dread of Dr. James & the radicals by which he was 
surrounded. I’ve heard him speak of his brother John pretty much 
tu the same effect. At one time he would say that his brother John 
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was his dearest & best friend, & very shortly afterwards I’ve heard 
him speak of him as his worst enemy, & that his sole object was to 
get possession of what he had for his own use & let him & his own 
family go to the poor-house, & I’ve heard him make the same state- 
ment in regard to Mr. R. C. Payne, his brother-in-law., I have 
heard him make similar remarks about various other people in the 
neighborhood. 
121. Was he happy & contented in his home or not ? 

bh: I can only answer that by saying at times he seemed to be 

& at others he did not. I would state, as my beliéf, that he 
was generally as happy as a man of his disposition and tempera- 
ment could be. 7 

122 Quest. What was his disposition & temperament? , 

His temperament was what is known in medical definitions as a 
sanguine temperament. Ile was very selfish in dispositton. 

123. What do you mean when you say that he was a8 happy as 
uny man of his disposition & teraperament could be? . 

[ mean aman of his disposition & temperament is not likely to 
be happy with any surroundings at all times, being selfish, exacting, 
& intolerant of the rights of others. — 

124 Quest. Did he have any peculiar habits;which he practiced 
before sitting down to his meals? 

[le had the habit of closing & locking all his out-doors. 

125. Why was that’ Did you everspeak to him about it? 

Hd [have. lL ealled his attention to to it repeatedly & asked 

the reason of his doing so, & he always answered that he 

didn’t know who might be prowling around & coming in & what 
Injury they might do him. 

126. Did he have a fear that some one had designs upon his life? 

Ile so stated. | 

127. State if you know whether he ever thought that some one 
was in the house to kill him & what he said & done. 

Yes, sir. T have heard him state on more than one o¢easion that 
he thought somebody attempted to break into the house at night to 
kill him. When he made that statement to me I undertook to show 
him the unreasonableness of the thing, but he maintained that it 
was so & said that somebody was trving to break in at the front 
door, & that when he roused up & began making a noise calling for 
his weapons, that they left the door & he heard them pass down the 
steps. 

128. Was it a fact that Dr. James desired to kill him «& that 
f15 some one did try to break into his house for that purpose ? 
[ don't think sw. 

129. Tlow did you regard these fears or apprehensions, as. facets or 
delusions of his mind ? 

| don’t consider them facts. I regard them as delusions of the 

mind. | ; 
130. From what you have seen of James R. Millner, was his action 
and speech prompted generally by reason & motive or caprice «& 
humor or passion? T don’t mean through the whole of his life; you 
can limit the time to your knowledge. ; 
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For several years past [ think his action has been prompted alto- 
gether by humor, caprice, or impulses or something of that kind, 
and my reasons for believing so are that frequently I ealled his 
attention to certain actions to know why he did so & he never did 
assign any reason or give any cause, but gene rally said that that’s 
the way it looked tohim. I will illustrate by something I’ve already 

said. For instanee, at the time that he fell out with his 
416 brother, in talking with him on the subject & trying to show 

him that there was no reason for his belief, lis ‘only answer 
would be that he couldn’t see it otherwise, & in a few days after- 
wards, Without any reason or cause, he became reconciled to his 
brother & said that he was the only true friend he had, and his ae- 
tions towards his brother-in-law, R. C. Payne, was of like character. 
I can state that towards myself, & think I can say with propriety 
| was one of the best friends he has, he became very bitter and 
hostile, without any reason or cause & only on the supposition of a 
fancied injury, &, I suppose, remains so to-day. I have not seen 
him since. The same thing has occurred in relation to his whole 
SS a brothers and sisters. 

What is your opinion of the mental condition of James R. 
Miliner, based upon what you have seen of him for the last four or 
five years? 


(This question is objected to because Dr.’Trotter has not 
417 been proved to be an expert in matter of insanity.) 


1 don’t believe he is of sound mind. 

152. At what date would you fix the unsoundness of his mind ? 

i couldn't locate the date. I don’t think he has been of sound 
mind for several years past. I think it has been gradually devel- 
oping, but at what time it commenced | am unable to say. 

153. Is it not your opinion that as late as one or two years ago 
he was capable of understanding the meaning & effect of what he 
did & said? 

I don’t think he was, sir. 


Cross-examination by B. GREEN: 


154. Has not James R. Millner always been a very systematic 
man in the management of his business? 

Ile has been so regarded. ; 

135. When did you first come to the opinion that he was of un- 
sound mind? I mean you tosay when this opinion first occurred 
to your mind. 

It has been several years ago; between two «& three years 

ae”? 
418 136. What facts then occurring gave rise to this opinion ? 
The condition he was in and the manner in which he was 
acting at the time. 

137. What was his condition & what acts was he doing? 

At the time spoken of he was under my charge, & there is no act 
that took place at that time that seemed to be the result of reason or 
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reflection, & everything he did or said seemed to be of an impulse 
altogether. : 

138. State what you were treating him for & some one or more 
acts which he did showing an unsound mind. 

Ile was under treatment for Bright’s disease of the kidney-. The 
answers | have heretofore given I “detailed some that I regarded as 
evidence of an unsound mind, & at the time spoken of-l called the 
attention of his nearest relations—his brother & brother-in-law—to 

his »ondition & suggested to them the propriety of:taking some 
419 legal steps by which his estate & business could 4 tbe placed in 

the hands of some proper person for the reason that I be- 
live- that he was incompetent to manage them himself, as was evi- 
dent to me from the change in the manner of doing business, & his 
Impulsive Way of acting woul | result in the wasting of his estate, & 
in that particular my attention was first called or directed particu- 
larly to lis mental condition, &, in addition to that, the change in 
his general deportment & acts e vide need to me that he av: as mentally 
incapacitated for the transaction of business. 

139. Do you mean to refer — his fears about Dr. Ji imés killing him 
and his distrust of his brother John and brother- -In-law Payne and 
anger against yourself to that period ¢ ? 

Not at the period I spoke of above when I called their attention 
to his incompeteney to attend to business. The James matter was 
subsequent to that some 6 or 8 months. 

140. State distinctly when these fears of Dr. a & suspicions 
of his brother-in-law & anger against yourself first showed them- 


selves, 
420 I couldn’t state the exact point. It was the latter part of 
year before last & the first part of last year. : 
l4i. When did you cea se to attend him? ¢ 


When he went to Buffalo Springs the last time. 

Liz. In what particular matter did his distrust of his brother John 
show itself? 

lt occurred in this way: I liad endeavored for a long time to get 
him to agree for some one to take charge & manage leis matters. At 
this time he concluded to give it up.to his brother John to nalage, 
about which I knew nothing until he told me himself, & he went on 
then to tell me what he had done; that he had given up everything 
to John, who, he said, would take as inuch interest in it & do as well 
by itas he would if he was well. I don’t think it was more than 
two weeks after that, if that long, when he became dissatisfied 

went on to make to me the statements | have heretofore 
421) made. He had made a will, & in that will he had left John, 

his brother, in connection with his wife, the administrator & 
admiuinistratrix. 

145. Now, can you not say when this will was made—whether be- 
fore or after Millner went to Buffalo Springs? If before, how long: 
before ? 

[t was made before he went to Buffalo Springs. I cannot say how 
long before. 

144. Do you know whether his desire to change his will and take 
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his business from his brother Jolin arose from a suggestion from his 
daughter ” 

I don’t know anything about it. 

145. What reason did he assign for thinking Dr. James wished to 
kill him, & what motive did he attribute to Dr. James? 

[ never heard him attribute any particular motive atall. I never 
heard him assign any reason at all. 

146. Did not James R. Millner continue to attend to his affairs 
and manufacture tobacco after the time vou thought him in- 

sane? 
122 IH{e manufactured one stock one year. 
147. What year was that? 

I reckon it was year before last. It may have been the year before 
that. 3 

148. Did he not manage it successfully, and have. you ever know- 
him to waste his money except in the excentric buildings of which 
you have spoken ? 

i don’t think he managed it successfully. [can’t say that I know 
of his wasting money, because I did not know of his spending money 
bevond that. 

149. Ilas he not made more money manufacturing tobacco than 
his neighbors & brothers in the same business ? 

i don t know. 7. 

150. Has not J. R. Millner always been regarded by his neigh- 
bors as a peculiar man in the management of his business, & was 
he not always very intolerant of advice? 

Yes, sir. 

151. Has he not succeeded in his business, and have not 
125 = his neighbors in the same business lost money ? 

That is the general belief, that he sueceeded. As to the 
loss of his neighbors I don’t know. 

152. Did you ever hear James RK. Millner speak of his indebt- 
-ness to Hoffman, Lee & Co. ? 

(This question is objected to because any speech made by James 
ht. Millner was that of an insane man.) 

No, sir. 


Continued until to-morrow at 9 a. m. 


Com’rr’s Orrice, 23 Feb’y, ’86. 

Present: A. M. Aiken, for def’ts; James P. Harrison, for pl’t’ffs. 

Continuation of cross-examination of Dr. TRoTTer: 

153. When did he make the peculiar buildings about his resi- 
dence in the country ? : 

It was the time he had the buildings erected, in 1880 or 1881], to 
the best of my recollection. It may have been in 158%. I cannot 
say positively. | 

154. Was it before or after he gave up his residence in Dan- 
ville? 

20—395 
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424 It was about the time he had these buildings erected to 


move from Danville; he remained in Danville while they 
were building. ? 

155. Was not the house & lot he owns on Paxton street, in Dan- 
ville, & in which he lived until he moved back into the country also 
fixed up peculiarly—that is, rather differently from «what is custom- 
ary, With a small house on the right & left of the walk-way & 
immediat ‘ly in front of the main residence, & other peculiar struct- 
ures? 

I don’t know anything about the arrangement of his Danville 
property. . 

156. When did you last see him ? 

It was some time last summer when on a visit here from Buffalo 
Springs. 

157. Did not Millner fail in business absolutely in 1873? 

| was in Georgia at that time & can say nothing of my own per- 
sonal knowledge. 

158. Can you state any oecasion when Jas. R. Millner was 

425 not apparently able to make a bargain, recall his money 

transactions, & know how to take care of himself in such 

business? If yea, name that occasion & the person with whom he 
was contracting or dealing. 

The last vear that he manufactured tobacco, which, I think, was 
1884, the question of bis manufacturing was the frequent conversa- 
tion between myself & other parties, & I expressed to these parties, as 
his special friends & near relatives, my belief that he was mentally 
incompetent to carry on the business he proposed that vear; that it 
was a duty they owed him & his family that they should take such 
steps as necessary to place him in the charge of some person for 
management. I also talked repeatedly with him on the subject «& 
endeavored to show him that it would be to his interest financially, 
physically, & mentally to desist from any kind of employment that 


year, In which [was ineffectual; that he did not take any interest 


by personal superintendence over the said business, & that 
426 the said business was earried on entirely by his emploved 

man, which was contrary to Mr. Millner’s former acts & 
thing that he never was known to do before. Subsequently, after 
that, in speaking of this same business, Mr. Milner made complaints 


of me & told me personally that I had failed in the pe¥fortinance of 


my duties as his attending on ope in not forcibly resisting his 
manufacturing tobacco that year, or, in other words, to use his own 
expression, he said I should have had him arrested, as I was well 
aware that he was incompetent to do business. 

159. When did he thus complain to you? 

In the latter part of 1SS4. 

160. Are these the only occasions that you know of jn which he 
showed incapacity to contract ? 

That’s about the only one, of my own personal knowledge, that 
I recollect. 
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Re-examination by A. M. AIKEN: 


161. During that year, 1884, did you hear or know of any 
427 ~—— instance in which James R. Millner exhibited his incapacity 
to aet judiciously in making a bargain «& sale? : 
| so regarded it myself. A lot of tobacco that he worked that 
year—about 6,000 Ibs. or 6,500 Ibs.—that was carried over from the 
previous year’s purchase, for which he said he had _ be- offered in 
the leaf at the factory over 30c. or 35c. per pound, & which I insisted 
on him to take,on the grounds,as formerly stated, of his mental & 
physical condition to transact business, & from the further fact of 
the handsome profit that he would realize on the sale of said to- 
baeco «& thus be relieved from all annovance & trouble, with decided 
advantage to him in his then condition, & the importance of attend- 
ing to the restoration of himself as soon as possible, unincumbered 
with any business whatever, instead of doing which he insisted 
on & did manufacture the said tobacco, over which he didn’t su- 
perintend at all personally and acted, as formerly stated, contrary 
to his general manner of doing business. 
128 162. How did the manufacture of the lot of tobacco spoken 
of turn out? 

| couldn’t speak, of my own knowledge. 

163. For what eause did Millner think that you should have him 
arrested ? 

That I had suffered him to go on transacting business when he 
was incompetent to do it, & that he had been damaged thereby in 
his pecuniary matters. 

164. Was it customary with him to admit his incompetency in 
making bargains & sales & in conducting his business? 

No, sir. 

165. Did he superintend his business that year, 1884? 

Ile did not. 

166. Was he at home? 

Ile was at home during the time the manufacturing was going 
on, a period of 3 or 4 months. 


And further the deponent saith not. 
W. A. TROTTER. 
Witness : 
Ir. FL. BOWEN, Com'r. 


429 The witness, Joun P. Mituner, being first duly sworn, 
deposes and says: 


167. State your age, residence, and occupation. 

Age, 46 years; occupation, tobacconist; residence, Pittsylvania 
Co., Va. 

168. State your relation to Jas. R. Millner & how far you have 
resided from him during your life. 
He is a brother of mine, & we resided five miles from each other. 
169. Has he been a tobacconist also. 
Yes, sir. 
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170. Have you had constant intercourse with him all your life? 

Yes, sir. 

171. Did you have any business relations with the concern of 
Iloffman, Lee & Co., of Baltimore, prior tothe year 1875? If so, 
state the character of these relations. 

Yes, sir; [ commenced business with Hoffman, Ball:& Co. under 
the style of J.P. & J.T. Millner in 1869, and in 1872 it was changed 

to Millner Bros. We manufactured leaf tobacco & shipped 
430 = it to Hoffinan, Ball & Co., 1 think. I think (sic) the firm 

changed to Hoffman, Lee & Co. in 1872. They ‘made us ad- 
vances upor  -bacco previous to shipment. In 1868 I did business 
with my bi-iner, Jas. R. Millner. We had a contract; for 5 vears, 
and in December, 1868, T withdrew from the firm «& left Jas. R. & a 
younger brother in the business. 

172. Upon what terms did you ship tobacco to Hoilm: an, Lee & 
Co.? State how they regul lated their advances. 

We agreed to manufacture and ship them so much tobacco; they 
agreed to advanee us so much Mnoney, Xv we binding, ourselves to 
ship them all the goods we made that season. y 

Did James R. Millner have business relations With the said 
concern prior to 1875”? If so, state the character of them. 

Yes; he shipped them tobacco upon consignment & gave a mort- 

gave upon his property to secure advances. 


131 174. Did vou havea settlement of vour business with Toff- 
man, “ ee & Co. — 1875—I mean the partne rship business of ‘ 
your brother, . TL. Millner, & yourself? 


 ¢ es, sir. 
175. Did James R. Millner have a settlement with them at the 

same time? : 

Yes: Millner Dros. hada settlement for Jas. ht. ° 

176. flow mueh did Ifotfman, Lee & (‘o. claim of Millner Bros. 


then? 
(By pl t'ffs’ counsel: Objected to as irrelevant.) 
Sixty-seven hundred dollars. | 
177. At what sum did they settle with Millne- Bros. ? | 
(Same objection by pl’t'ls.) | | 
We settled upon a basis of about $4,200.00. L 
178. Ilow much did Hoffman, Lee & Co. claim al Jas. R. Mill- ‘ 
ner at that time? 
I think somewhere near 815,000.00. : 
179. Upon what terms did they settle with James R. Millner? 
At the time that Millner Bras. settled S4.200.00) with 
139 25,000 Ibs. of tobaceo, known as the “ Blair Athol” br; ined, 
Which they valued at 1Se. p’r pound, making’ $4,140.00, & 
upon that they were to release Millner Bros. from all Indel tedness. 
Then Mr. Hoffman remarked that we had settled that as Millner 
Bros.: that it would be much better if James R. Millner would set- 
tle his indebtedness: that he had threatened suit, & he called to my 
=! 


brother, J. T. Millner, to know if he didn’t have any influence over 
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him, Jas. R., to get him to settle. My brother, J. T., replied that they 
had had some difference about hands, & that he had no influence. He 
then asked me if I could get him to doit. I then asked Mr. Hoff- 
man upon what basis would he settle with my brother, Jas. R. He 
replied that if J. R. would give up his place & fixtures, upon which 
he had a mortgage of $16,000.00—near that—that he would release 
him from his indebtedness. I then told Messrs. Hoffman & Lee 
that | would see my brother, James R., & see what he would do. 
My brother at that time was at W. 'T. Clark’s grocery store on Main 
St., which was generally headquarters for all parties shipping 
435 to Hoffman at that time. I told James K. what Mr. Hoff- 
man proposed. Ilis reply was that he would see them in hell 
first. As I went to leave Clark’s grocery he called me back and 
stated that if Messrs. Hoffman, Lee & Co. would let him remain 
upon the place for that year he would do it. I delivered said mes- 
sage to Messrs. Hoffman & Lee at the Tunstall House or Paxton 
Hlouse, I forget which it was called at that time. Their reply to me 
was that they would do it & get Mess. Robinson & Green to fix up 
the papers. 
(Answer objected to as far as it states terms of any settlement with 
Millner Bros.)—J. P. H. 


ISO. Did Mr. Hoffman & James R. Millner speak at that time? 
No, sir; they did not. My brother remarked that he wouldn't 
speak to him; that he wouldn’t meet him for fear that he would 
kill hitn; he looked upon him with perfect contempt. I tried my 
best to get him there to see Mr. Hoffman; he was fearful 
34 = that Mr. Iloffman would say something to him to cause him 
to kill him; that he had doubled the amount on him that he 
owed him to prevent his going into bankruptey; that was at the 
time of the conference between Hoffman, Trotter & Pritchett, Mill- 
ner Bros., Burton, and Swanson. 
(Objected to so far as it states what Jas. R. Millner said, except it 
be shown that it was in the presence of the plaintiffs.) 


IS1. Did vou conduct the negotiations for a settlement between 
Mr. Hoffman & James R. Millner? 

At that time I did. I think my brother, J. T. Millner, made a 
trip or so to Baltimore in reference to it and compleated it. 

1S2. Did you bear Mr. Hoffman's proposition to James KR. Millner 
at Mr. Hoffman’s request ? 

Yes, sir. 

183. Did Mr. Hoffman ever require or did James R. Millner ever 
agree to give up all the property he had in the world in the settle- 
ment? 

I don’t think, sir, heever did. Idon’t think he could have 
135 done it. He only gave up what Hoffman had a mortgage 
on. He valued his place at $16,000.00, & so advertised it in 

the Danville Register at that time, or rather before that. 

IS4. Did Mr. Hoffman ever request you to state to James R. 
Millner that he required liim to give up all the property he had? 
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No, sir; he never did. 

185. Did you make any such proposition to Jas. R. Millner for 
Mr. Hoffman ? 

No, sir; I did not. 

1S6. Did the two men afterwards make a settlement upon the 
terms proposed by Hoffman & accepted by Millner through you ? 


Yes, sir; I think they did. 

187. Did or not James R. Millner always dispute the amount 
claimed of him by Horlman, Lee & Co.? 

Yes, sir: & stated that he wouldn’t believe Hoffinan on oath. 

ISS. Do you know why it was that James R. Millner’s land came 
to be estimated at $16,000.00 ? | 

rom thea simple fact that the house, &e., on it he v alned at that, 

& the survey of the Norfolk & Great Western: R. R. went 
486 right by his place, & that he thought the depot W ould be at 
the place. 

IS9. At aw at time did the settlement between Hoffman, Lee & 
Co., of which you have spoken, take place, & where? _ 

[ think it commenced & was compleated in this town, between 
Jan’y & April, 1873. 

190. Was the Norfolk & Great Western R. R. built? 

No. sir. °° 

191. Did you afterwards purchase from Hoffman, Lee & Co. the 
mortgaged property conveyed to them by James R. Millner ? 

Yes, sir; Millner Bros. did. They proposed to sell us the property. 

192. What did you pay for it? 

They asked us $16,000.00 for the place & held out the inducement 
that the Norfolk & Great Western R. R. would make it ‘bring that. 
Then we proposed to give them 16,000 Ibs. of a brand of tobacco 

known as the “ Extra Golden Twist,” a very popular brand 
457 upon the Baltimore market, which had been bringing from 

one dollar to $1.10 per pound. We shipped the: tobaeco at 
several shipments during the year 1875, & after Mess. Hoffman, 
Lee & Co. reeeived the tobacco they claimed that the tebaceo was 
not up to the standard & claimed an additional 5e. per: pound on 
the tobacco. Millner Bros. refused to pay it. Arbitrators werecalled 
in, & allowed on the tobacco 5e. per pound, making $800.00, which 
Miilner Bros. paid. Then they refused still to make usa right «& 
title to the property. Millner Bros. employed Mess. Cabell & Pea- 
tross to bring suit for the right & title tothe property. Then it was 
that Mess. Hoffman, Lee & Co. said if we would pay our cost they 
would pay theirs & stop it & convey the right & title, which right 
& title was recorded at Pittsylvania C. H. I think it was in 1884 
the deed was made—10th April. 

192. After the settlement between Hoffman, Lee & Co. spoken of 
by you, did the ‘y continue their business reli ations with manutacturers 
in Millner’s neighborhood ? 

Yes, sir. 
158 194. Name the manufacturers & how far they lived froin 
Millner. 
J. W. Burton, about 5 miles; J. H. Trotter & Pritchett, about 6 
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miles: Millner Bros., about 5 miles, and Swanson, about 12 miles. 

195. Did either one of the tirm of Hoffman, Lee & Co. come to 
that neighborhood after the settlement to look after the manufact- 
uring in which they were interested ” 

Yes, sir; they used to come once or twice a year. 

196. What was James R. Millner doing during that time? 

Ile was manufacturing tobacco. 

197. Did Hoffman, Lee & Co. know it? 

Yes, sir; they spoke to other manufacturers ; stopped at my office 
& talked about it. 

198. Which one of the firm? 

Mr. Iloffman. 

199. Did you ever hear him say that he, James R. Millner, had 
nothing to manufacture tobacco with, & that he had agreed ‘to sur- 
render to his house all the property he had? 

No, sir; I never did. 
459) 200. Did Mr. Hoffman during these visits have an oppor- 
tunity of informing himself of the business & pecuniary 
condition of James R. Millner? 

Yes, sir; he could have done it. 

201. In your judgment, what is the value of James R. Millner’s 
estate & in what does it consist’ | 

| think it is worth about $20,000.00—hardly that; consists of 
his home place near Axton, on the main road leading to Henry C., 
Hf. from Danville, worth $5,000.00 or $6,000.00 ; the old Banks-Mill- 
ner’- place,near MeDowel’s mill, worth about 54,500.00 or 85,000.00 : 
then his place in the town, | am told by real-estate agents, will 
bring about $5,000.00; then his personal effects, such as furniture 
& fixtures, about $2,700.00 or 83,000.00. ‘That’s all the visible prop- 
erty | know of his having. 

202. How long has he owned these different places? 

Ilis home place | think he has owned since 1875, the Me-Dowel 

place since 1876, & the place in Danville since about 1881. 
10 203. Have the titles to these stood in his own name? 
Yes, sir. 

204. What was the average price paid by you for leaf tobacco in 
the years 1S71 & “2? 

About 14.25 per hundred. 

205. Do you know the quality. of tobacco worked by James R. 
Millner during these years ? 

Yes, sir. It was similar to that of ours. We always worked 
about the same stock. 

206. Did James R. Millner ever work any tobacco for you & your 
brother ? 

Yes, sir; or rather we worked together in 1868. 

207. Upon what terms? «& state how much James R. Millner 
made by the work. 

We made a contract for 5 years, & he agreed to pay $10.00 per 
hundred for working the tobacco, when it didn’t cost him 5e. per 
pound to work it, as the same hands that I pay now $350.00 or 
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he had. Ife furthermore suspected me of going to Baltimore «& 

making overtures to Hoffman, Lee & Co. for the purpose of getting 

lis property, so much so that he made his will, making me an exee- 
utor of his estate, & after that destroyed it. ‘ 

AAT 224. Were the fears he felt really based upon facts or were 
they mere delusions of the mind? 

Delusions of the mind. 

Did he have any reason to believe that Dr. James intended 
to kill him, or that Dr. + rotter or yourself intended to.injure him 
in his rights of property? 

He had none in the world, sir. 

226. Were the suspicions to which you have testified common «& 
abitual with him ? 

Yes, sir; from the year 1882. 

227. State at what time you first knew James R. Miilner to utter 
any unnaturally violent speech. 

| could hardly tell the date. When he was quite small, 17 or 18 
years, a cart ran over him, splitting his — from his eye back over 
his forehead. It was sewed up by Dr. Anthony & Dr. Millner. We 
considered him partially cranky from that time & was told by his 
physicians never to cross him; that he was liable to be thrown off 
his balance at any time. My father sent him to three colleges, «& 

he left all of them on account of bovs teasing him. 
bis 228. Do you recollect anything written or said by him in 

relation to a division of his father’ s estate? : 

Yes, sir. Ile wrote to me that if I claimed any portion of the 
$2,000.00 that my father had given him he would make me bite the 
dust. My father gave all the children except me $2,000.00 apiece, 
& he took up a notion that | would try and make him pay back to 
the estate so th: at | might pet my part. 

229. Do you know whether James R. Millner suspected that any 
person or persons wished to go to his house & kill him? 

Yes, sir; he suspected J. C. James, Ro. Hotfinan, J. B. Stafford, & 
in 1865 Twas sleeping in the same room in Atlanta, Georgia, & he | 
put four balls, he said, through Maj. Sutherlin. He slot four times 
through the door, thinking that Maj. Sutherlin was coming through 
it. In IS74 he shot a cow in the road, thinking it was James. He 
suspe ected James of killing his dog for the purpose of throwing it 
in the well so as to destroy his family. 

230. What year was the last in which James R. Millner manu- 

factured tobacco” 

149) In ISSS & ISS4, sir. 
251. Did he superintend it himself? 

He did not, or rather he was there, but Earl did the’ superintend- 
ing, & myself. I used to go there every two or three di ays. 

232, W hy did not Millner superintend it? : 

From the simple fact the [that] he was incapable of superintend- 
ing it. He said so much to his manager that his manager would 
have left if it had not been for me, & [ told him to keep away from 
the factory and have no more to do with it. 

233. How was be incapable of superintending it? 
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I didn’t consider his mind in a condition to manage his business. 


(Answer objected to, this witness’es opinion not being competent 
testimony.) 


Ilow did he behave himself during that year? 
i times he would get fretted & tell his manager to work the to- 
bacco as dry as dry could be; then the next hour or so he 
450 would tell him to work it wet, and he sometimes claimed 
when the weather was perfectly dry that if he went outdoors 
he would get his feet wet. My brother was buried in a half mile 
of him in 1883, & his reason for not going out was that he would 
get his feet wet. 
235. Was it not vour opinion at the time spoken of James R. 
Millner knew what he was doing ? 


(Question objected to as calling for the opinion of the witness, 
who is clearly incompetent.) 7 


Ife did not know what he was doing for the simple fact he tried 
to make a contract with me for the year 1885 for the purpose of 
manufacturing tobaeco; that he would furnish so much money ; 
that Hoffman, Lee & Co. owed him about $17,000.00, & that he would 
eet a good deal from Pleasants, & that he would run three factories, 
one in this place & at my factory & his, & was anxious for me todo 
it. & asked me to write a letter to Mess. Patton & Sons, also to know 
| if they would furnish $7,000.00 or $8,000.00 to him, from 
r 451 which I was confident he didn’t know what he was doing. 

236. From what you saw and heard from J. R. Millner dur- 
ing the last three or four years is it your opinion that he was capable 
of underst anding the meaning « effect of what he did & said? 


(Objected to. The witness should state what he saw & heard, & 
his opinion is not competent.) 


not to use tobacco or whiskey, XK | took his tobacco from him. | 
would find him with heavy quids of it in his mouth & asked his 
son to nail up the whiskey & not let him have it. I was confident 
that a man who would try to kill himself with laudanum would do 
almost anything to destroy his life. 


| don’t think he did from the simple fact his physician told him 
: 


Continued until to-morrow, at 9 a. m. 
_ . ik. F. BOWEN, Com’rr. 
Com’rr’s Orrice, 24 Feb’y, ’86. 
Present: Same parties as on yesterday. 
Cross-examination by J. P. ITARRISON : 
237. Did Millner Bros. keep regular books in the course of 
452 their business; if yea, where are “the said books, & who was 
their book-keeper in 1272, ’5, & “4. 
Ye 's, sir: I was their book-keeper and the books are at my house, 


S. Will you produce the hooks before the com’rr; «, if yea 
Ps can you do so at your earliest ? 
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(This question & request are objected to by counsel for J. R, Mill- 
ners committee unless it be first shown that said books contain 


competent & material testimony for the plaintiffs in this suit.) 


| could do it if necessary. The books are there and any — can 
(rel thie ni or look over them. ‘ 

239. In direct examination, answer 175, you say that Millner 
Brothers settled with Hoffman, Lee & Co. for James R. Millner. 
When did chevy do so? 

Somewher between Ist Jan’y and April, S75. 

240. Wh was present at said settlement, where was it con- 
sumeated, & what were the terms? State your knowledge, & not 
what you have heard, please. 

It took place in the Paxton or Tunstall House—the first 

153 negotiation. My brother, J. T. Millner, mysélf, Mr. Hoff- 
man, & Mr. Lee were present. At the same time Miliner 

Bros. had settled with them, they ([Toffman, Lee & Co.) taking off 
i little over one-third of the amount that Millner Bros. — were due 
hem, & after that was concluded, then it was a negotiation of the 
.. Millner was commenced,same as‘in the answer 

given vesterday. J.T. Millner closed the negotiation we made, I 
| ea trip to Baltimore. Jas. R. Millner was to make 
Hloffmarn, Lee & Co. a right & title to his place upon whieh he re- 
sided as well as lis fixtures, &e., and Upon that they Were to release 
him from his indebtedness 

241. Tlow do you know the terms of the settlemeift as privately 

cumnated if you were not present when the same was consum- 


, 


j 
=f Tt ié Tile nf f)i Jas. 


rom tl miple faet we had a copy of the settlement signed by 
Millner Bros.. which I guess Mess. Hotfim-, Lee & Co. ‘has. 
242. Was J. RR. Millner present at the time of tuis final settle- 
ment? ; 
4 Ile was not, sir, in Baltimore nor here: if he was it was 
unknown to me 
X48. Are vou positive that the settlement made between Hoff- 


man, Lee & Co. & James R. Millner was finally made in Balti- 


| ti k it was or here,one 

244. Do vou know 

[ can't say positively ‘ 

445. Did not James R. Millner meet Mr. Hoffman on February 


28. 1875, in Danville and settle the terms of the release of his in- 


1; *) 


If he did Tdo not know it. [don’t think he did, for at that time 
t think they Spoke—that ts, Jas. R. didn’t speak ito him. 
MG. Do 1 denv that Jas. R. Millner did meet Mr. [loffman 
here in Danville and in person arranged that settlement ? 


ladon t think he met him. If he did Mr. Hoffman should have 
papers to show the settlement. I can’t dent it. from the 

55 simple faet it is something | don’t know nothing of, but | 
donut ¢ k he did. Tle never made a settlement of two 


: 
“'iiLS but Wirt Le ¢ ntered li Uy}. 
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247. Mr. Hoffman has deposed that that settlement was made on 
the 28th day of February, 18738, in Danville, between himself alone 
& Jas. R. Millner, and that after the conference between, them had 
lasted some time that J.T. Millner came in & was present at the 
settlement, which was arranged & drawn up by H’n Robertson. 
Do you know or not whether these statements are true or false? 

I don’t think they are true, sir; if they were | would have heard 
of it. The time the settlement commenced was at the time Mess. 
Hoffman, Lee & Co. requested all manufacturers who were shipping 
to them to meet them here somewhere about that time or between 
Ist Jan’y or April for the purpose of a settfement; said manufactur- 
ers were Trotter & Pritchett, J. W. Burton, Millner Bros., and 
others. 

248. My last question referred to the consum-ation, not the 

[556 commencement, of the settlement. I now repeat do you 

know when the settlement was consummated, by whom, 
when, & upon what terms ? 

| do not. 

249. Did Millner owe the $5,000.00 of which you speak in answer 
17S? 

| don’t think that he did. Mess. Hoffman, Lee & Co. did him as 
they did the other shippers, had them charged nearly double the 
amount they owed & claimed that it was clerical errors; as they 
did with Millner Bros., and as they did with J. W. Burton. 1 
heard my brother, Jas. R., say that he didn’t owe him half the 
amount that they had him eharged with. 

250. Did not Jas. R. Millner admit upon that final settlement 
that he owed Hoffman, Lee & Co. that balance? 

I don’t think he did, sir; never before me, & I-think if he had I 
would have known it. 

251. Examine Exhibit Hoffman No. 2, filed with the bill of the 
plaintiffs in the suit they have brought in the circuit court of the 

United States, at Danville, & say whether or not that is not 
157 ~=—s the deed conveying to Hoffman, Lee & Co. Jas. R. Millner’s 

place, & whether the amount of the debt due Hoffman, Lee 
& Co. is not stated in that deed at 815,758.67, and state in whoes 
handwriting the most of the deed is & in whoes these figures, 
$15,798.67. 

A copy of this exhibit is asked, to be filed here, certified by the 
commissioner as correct, “ Hoffman No. 2.” 

I guess this is the deed, while I never saw it before. The hand- 
writing, I don’t know whoes it is; the figures, I think, are James R. 
Millner’s. I may be mistaken, but I think they are James R.’s. 


(Exhibit Hoffiran No. 2 is herewith filed as requested.) 


*260.(sic.) Whoes figures and handwriting are these figures, part of 
said deed, viz: “ 15th,” in first line, first page ; “ Sallie E. Millner,” in 


This No, 260 is an error @& should have been 252. They proceed from “6H0 on. —F., 


F. Bowen, ecom'r. 
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it rhe S15 705.67, 1n second line from bottom of first pape, and 
SlogoS 67, on 1th line from top second page, & all the balance of 
the deed from the 6th line from the bottom of the second page to the 
signatures and seais’ 
| think they are James R. Millner’s, except that part of the 
> eed from the 6th line from the bottom: I don’t know whioes 
 T.—It is admitted by counsel for defendant’s eommittee that 
rtof the deed was written by Harrison Robertson & the 
Buyinan Gyeen, att’vs at the time for Hoffman, Lee 
' . 
| Was not the property conveyed to Hoffman by that deed 
than the debt in consideration of the release of 
was conveyed 
think it was. My brother at that time had advertised 
hiectster at SLO000.00 for the place, saying nothing for 
! lle rated it at that. — ‘ 
Did not James Ro Millner at that time admit that that the 
so conveved to llotfman, Lee & Co, was much 
due them ” F 
| s objected to if it refers to the admission contained 
nostrument b Ltigr the best evidence.) 
Ile claimed that the place was worth 816,000.00, while he 
he cid owe Iloffman more than 87,000 or 
SCD TD Ilis valuation of the place Wis based Upon the 
; (ireat Western road comming by the place 
| ne Tloftfman No. 2 and suy if therein Jas. It. Millner 
rnature & seal admit at the bottom of page | 
S15. 798 67, was turin excess of all the mortgaged prop- 
wocan you reconcile that solemn agreement with 
I ‘ 
committee of Jas. R. Millner objeets sto the above 
deed referred to is the best evidence of the ad- 
witness has nowhere said from his knowl- 
ssions by the deed were not true.) 
i ciation, | think, owing to the failure of the 
I pla [don't think he could admit it upon 
e dep eclation accounts for it. : 
\\ in become known that the Norfolk & Great West- 
zm i Ee to or would fail to come by the: mortgaged 
sing the depreciation ”? 
| «dont Know what time; it was somewhere in 
Is74. 1 think 
lt is stated by Mr. Tloffman in his deposition that 
gan business with James R. Millner that he, 
\ the property as worth $15,000.00, but at the in- 
“73 that he, Hotfman, offered it to Jas. R. Millner for 
: ALL time, Which Millner declined, & that Hoffman, Lee & 
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Co. had to take the property. Was it not prior to 1870 that Millner 
put his property at such high figures? 

[can’t say. I think it was somewhere between 1870 & 1873, & 
[ think Mr. Hoffman valued it, too, at 815,000.00 or $16,000.00. 

266. Did you not buy the mortgaged property from Hoffman, Lee 
& Co.; if yea, at what price in money & when ? 

We bought it in 1875. Mess. Hoffinan, Lee & Co. proposed to 
sell us the property; he asked us, as well as I recollect, $16,000.00 
for the place. [I asked him what he would take for it in J. P. Mill- 
ner’s “ Extra Golden.” He then made his ealeulation & said if we 
would give bim 16,000 Ibs. of “ Extra Golden” under the brand of 

Jas. R. Millner that we could have the place; that our brand 
461 of “ Extra Golden” was not so popular as Jas. R.’s on the 

Baltimore market. I told him that | would let him know 
in a few days what we would do. I came home, had a talk with 
my brother, J.T. Millner, then went to see Jas. R. Millner’ to see 
what he would give us for the place; he told us the sum he would 
pay. Wesaw that we would be making something by the purchase. 
My brother, J. T. Millner, went to see Hoffman, Lee & Co. & closed 
the trade upon that basis. 

267. You did not buy from Hoffman, Lee & Co., then, until Jas. 
Rt. Millner had agreed to buy the property back from you; is that 
true ? 

Yes, sir. ; 

268. What did Jas. R. Millner agree to pay for it? 

lle agreed to pay us SH OOOO, & paid it. 

269. What did you estimate that it would cost you to supply the 
16,000 Ibs. “ extra Golden Twist?” 

$4,000.00, we making $2,000.00 by the operation. 

270. If it only cost you $4,000.00 to make & supply the 
462 16,000 Ibs. “ Extra Golden Twist,” which is at the rate of 25c. 
per pound, what was the price commanded on the market 

for such tobaeco when manufactured ” 

All the way from 70e. to $1.00, which IT have accounts to show. 

271. Have you any account sales to show this from Hoffman, Lee 
& Co.” If yea, produce them. 

No, sir; my account sales from Hoffman, Lee & Co. were consumed 
in the fire Nov. 17th, 1885, when my factory burned; but we had 
no account of sales of James R. Millner’s “ Extra Golden ” from the 
simple fact we only furnished him 16,963 lbs. of Extra Golden; the 
J65 Ibs. he claimed under the arbitration. 

272. When & to whom did you or any broker for you sell J. R. 
Millner’s Extra Golden (@ 81.00 or $1.10? 

I think Mess. IL., L. & Co. sold it in 1S70 for as much as $1.00, 
probably $1.10, so my brother Jas. R. told me, & we wrote to Mess. 
Hoffman, Lee & Co. that he was getting that price for Jas. R., why 

could he not get the same for us. His reply was that it was 
463 not worth in 20e. or 25c. what my brother's was, as his was 
an old brand upon the market. 

273. You swore positively yesterday that when you agreed to pay 
16,000 lbs. Extra Golden Twist for the property it was selling at $1 
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2110 1) von <o di prose of yvout knowledge or from hearsay, 
ppnow <av that that brand at that time communuded such 


te it. [stated that it had been bringing from $1.00 

=) 10) but not at that tie rom ny OWT knowlet lve, from Jas. 

tant ecount sales that he showed me the year before we 
com work for him, [saw it in TS6S. 

Sie) 275. Was not Jas. Ro Millnee’s Extra Golden Twist worth on 


|} re market about 60c¢. in 1573, when you agry bed to pay the 
" mor thie pe ay > 
’ 1} | . 
L Was As well as 1 recollect, it was,S80c. It was 
vyerto UST74 than in IS73. and | think inthe contract signed 


iltimore, | think we were to make it up 
” which contract Mess. Hoffman & Lee 
will produce it, as our- got burnt up. When 

pment Mess Hoffman & Lee said nothing of 
ng up to standard. After we had compleated the 


16,000 lbs. they claimed that the tobacco was not up to 
rought forward a contract sigh ed by ny brother, ) i 
\] for Millner Bros. which called for the two ‘Towest- priced 
, , ty of Raltimore to arbitrate Pangea & tlie arbitrators 
) was not up to standard by 5e per pound. 
7. 6. nid J.T. Millner contract to pay the 16,000 Ibs.—before 
ter | ttlement with J. R. Millner? 
rm r never contracted to pay it. Millner Bros. contracted 
ter the settlement with Jas. R. Millner by a oe Millner. 
examine Lotiman No. 1 & say whether that is the contract 
Ir ator | answers. The notary is requested to 


(lopy | i Exhibit Iloffman No. 1 ° 


Did not Llotfman, Lee & Co. consider that they would 
=) (MMO) mr Sty COO) for the property sold { 


the consideration im dollars of the conveyance 


\] | 
0,5 twas not. I think they considered that they were get- 
tof 1 tobacco about the same amount which James R. 
\I ved them. Upon a basis upon whieh thev'settled with 
\] ros. that was 4 of the amount oll: but writing’ up the deed 
property to Miliner Bros. the Vv put if upon it basis of 


request f mv bro ther, 5. Ta for the purpose of 

Millner Bros. a heavy fee for recording, which they, Hoff- 
iV § have the letter to that etlect, if they will produce it. 
‘| if ready irre ed to sell the property back to Jas. 
Delay vou bought it from ore tracted to 

llottmian, Lee & Co.? 

No. ¢ | did not. In purchasing the property we told Mess. 
man, Lee & Co. that it we could sell the property to Jas. 

nv one else we would do if, X we did sell it Lo 


= RL. Millner, & sv wrote him «& told him in person. 
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278. Did not you first refuse to buy from Hoffman, Lee & Co. 
until you had first secured Jas. R. Miilner’s agreement to buy it 
back from you? 

Yes, sir: | told Mr. Hoffman as soon as I could see what I could 
do I would Jet him know. My brother, J. T., went to Baltimore 
and made the trade with him. 

279. Did you not advise Hoffman of the price Jas. R. would pay : 
if yea, what price? 

Yes, sir: 86,000.00, & also told him what the tobacco would cost 
us. 

280. Did you agree to give Hoffman, Lee & Co. 16,000 Ibs. of 
tobaceo, which, you say, they ex pected to sell for 815,000.00, about, 
when you knew you could only $6,000.00 for all the property 
bought by you? 

| had no expectation of what they would get. I only took them 
up at their own proposition. They knew better what the tobacco 

was bringing than I did. ; 
167 281. Did you not agree with Jas. R. Millner to buy the 
property & sell it back to him? If yea, when did you so 
agree ¢ 

i never agreed until Mr. Uoffman proposed to sell it to us, my 
object being to make money so that I could do it, & so made the 
trade, ; 

282. How much property besides the Axton place, factory & fix- 
tures, did Jas. R. Millner own in Feb’y, ‘73? 

| don’t know, sir. He claimed that his father owed him; how 
much I don’t know. 

283. low do you know that Jas. R. Millner did not, on Feb’ry 
28, 1875, when the settlement with Hoffman, Lee & Co. was con- 
sumtmated, agree to surrender all lis property tu them, of all kinds, 
if they would release him from all balance due them, and else 
threaten- to go into bankruptcy ? 

‘rom the simple fact he stated that he didn’t owe Hoffman & Lee 
the amount they claimed, & stated that Hoffman, Lee & Co., he be- 

lieved, doubled his indebtedness for the purpose of keeping 
16S him out of b’k’tey, from the simple fact he stated that he gave 

them up his place & fixtures for what they claimed of him, 
& can’t believe he would make a false representation. I don’t think 
Jas. R. Millner & Hotiman spoke at that time, & Hoffman never told 
me that he surrendered evervthing. Hoffman stated that Jas. R. 
Millner was to give him up his place, factories & fixtures, for the 
indebtedness, & that was the message I bore from my brother to 
Hoffman & from Hoffman to my brother. 

284. Was it before or after the settlement of Feb’y 2Sth, '75, that 
vou told IL, L. & Co. that J. R. Millner had agreed to give you the 
$6,000.00 for the place ? 

It was after the settlement. The negotiation of the purchase of 
the place commenced with myself & was compleated for Millner 
Bros. by my brother, J. T. Millner. 

285. Your answer to 283 is argumentative. I now a°k youif you 
know, of your own knowledge, that Mr. Hoffman «a uot demand 


e). ¢)™ 


iC 


if Tr t nor cid he pay us rent. We let him remain 


Hid James Kt. Millner work the factory in 1873; &, if yea, did 
: th Millner Bros. or for himself? : 
i | t work the factory in 73. Ile had an interest with 
n) i that interest begin & upon what terms did Jas. R. 
Millner Bros. ? | : 
| in the season of 1873. The season commenced a 


i). Was not the 16,000 Ibs. Extra Golden Twist manufactured & 


Yes chipped in 
my. What was Jas. R. Millner’s input into the firm-of Millner | 
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28, 75, & Mr. Millner agree to surrender, all of his prop- 


+ P. 4 


’ , '? " " ’ 
: i~ = f)) se if rie Til 


allivan No. 2 with Mr. Hoffman’s 


255) bX imine x nmoit Sull 
in the chancery suit & sav whether it is in the 


La s asked to fi Copy 

Y se sin my brother's handwriting 
' las ‘" } ‘ QP 
. ; SB ot. a ' 


ij. When Jas. R. Miliner lores d to buy back the property from 


tee m S6.000.00 had he made & delivered a deed to 
' | & Co 
: i vi made & deliv re d il deed, s0) he told’ mie. 
s. Did not Jas. Ro Millner hold up the deed, Hoffman No. 2, 
3 v refuse to deliver it, saying it would be useless, 
bought the property back from you & it had best stand in 
i= jt | alwavs done ? 
1 i Kt mnVvthing of it. 
280. VW lid Jas. I. Millner pay Millner Bros. for the property 
, The 
! iy IST 4: | think it was in fund- from A. Seemuller 
Hy ish or by check ? eon 


rE ig, >] \. Se mull r by draft or cheek at different 


Lime ‘ 
\ yauion « oc Lap d tire place from & atter-your agree- 
| 1 i. Millner, in Mareh, 18735 ? 
i oN 
rid : pay you interest on purchase-money ? 


Lori & continued to November Ile hati one-third 
eeds or | of the tobacco manufactured by Millner 
+t \ it was left to his diseretion which he would take. 
> When & why did Jas. R. Millner dissever this associa- 
with Muillner Bros.’ 
Saf | f ik some time in December: on account Of a brand 


randed similiar to lis 


re Dec., S74? 


i 
= <> 
1S,5. 
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dros. for the season of 1875 & 1874, when he worked as partner in 
that consern ? 

$7,000.00 in the tobacco business. 

298. Who were the commission merchants of Millner Bros. dur- 
ing these seasons ? 

We had Hoffman, Lee & Co., A. Seemuller & Sons, J. B. Stafford, 
of Baltimore ; Wm. H. Bunton, of Philadelphia; Wm. L. & R. L. 
Armstead, of Nashville, Tenn.; Harper, Holmes & Co., of Cincin- 
nati, & others T can’t think of 

299. Was Jas. R. Millner at that time—in 1873—at all disturbed 
as to the finality of the settlement be had made with Hoffman in 
1873? 

Ife was not. 
472 300. Did not Jas. R. Millner at that time intimate to Mill- 
ner Bros. that he wanted to renew his business relations with 
Ifoffman, Lee & Co., but he feared they would upset the settlement 
of ‘73? 

No, sir: he did not. Millner Bros. tried to get him to do it, & I 
think wrote letter after letter to Hoffman, Lee & Co., & we suggested 
in them to write James R. Millner, which letters will be shown if 
he will produce them. 

301. Why did you want Jas. R. Millner to renew his business with 
}loffman, Lee & Co.? 

From the simple fact that they had obtained good prices for us. 
We were anxious for him to ship his tobacco to them. 

302. Did he object to doing so; if yea, why? 

| think he did, & objected from the fact that he didn’t believe 
they were honest. 

303. Did not Jas. R. Millner say that he was willing to do so, pro- 
vided Hoffman, Lee & Co. would say they desired it & would agree 

to let bygones be bygones & never seek to set aside the 
475 settleme nt of Feb’ Vy, “doe 
I don’t think that Jas. R. Millner ever said th: at, but Millner 
ros. said it for him. As well as 1 recollect, I think I wrote the 
letter myself, 

50-4. Did Millner Bros. think that the settlement was not a fair 
one & could be upset; that you volunteered to write a letter after it 
was all over pleading Hoffman, Lee & Co. not to try to upset it? 


(This question is objected to because any opinion entertained by 
Millner Bros. on the subject-matter of the question is not competent 
testimony.) 


We considered it a fair settlement, taking into consideration the 
86,700.00 that they claimed that Millner Bros. owed him in settling 
upon a basis of $4,200.00, by taking off 4} of the amount that 
Hoffinan, Lee & Co. claimed against Jas R. Millner, which would 
have left the place about 88,000.00. 

305. Why, then, did you write the letter you speak of in Ans, 803? 

I have no recollection of writing such a letter; if it was it was 
done by my brother, J. T. Millner. 


2 RORERT G. HOFFMAN ET AL. VS. 


i 306. In your answer to question 505 you volunteered to say 
that J nm. M er did not say what the question called for, 
\I I} said it for him & that you wrote the letter, as 
Now inewer 5b) you say you do not recollect 
Whiat the truth—did Jas. R. Millner 
. one i you write it of your own will 4 

tial | tis requesting me to write it but one of 
l trecolleet which did it. Jas. R. Miilner never 

i E that be was sorry, SOX sO. 


t Hoffman No. 4 with Mr. Il ffinan’s depo- 
! : circuit court here & say in whoes hand.- 


iwriting oO mvself | 
t cop Filed Ex. Sullivan No. 4.) 


s. In that letter vou wrote to say you had advised Jas. R. 
\} ry rar? bu ness over to lloffman, Lee WV C'o., 
' | ve While he seems to be perfectly will- 
»so until vou write him that.you desire 
never attempt to make any more out of 
t you are perfectly satistied with the 

ment do these words refer ? 
S75, in reference to his making a set- 

. : ease of his indebtedness. 

i | | Y Co timated at the date of that letter, 
, | | 4 ' bh - net consider the settlement oft 
: ti ney We re not pve rfectly satistied 
invthing from Jas. R. Millner upon the 


-. 


we wanted our brother to ship to 
’ 


the swwnature of Iloffman, Lee 


Irom) Vour le ter of Ju 


bot iV 
upon overcharges, 
! ifacturers of this section of eoun- 
’ merchants of Baltimore & quitting 
charged from 4 to 4 cents per 
| thought that Hoffman, Lee 
y. Miliner, to that effeet 


. to future business between 
VI bef] Lee & Co Why did vou try te get them 
with the past settlement as a neces- 


t we thonght that if we would write such 

that to Jas R. that we could get him to ship the 
lloftman, Lee & Co 

1] it las. Rt. Millnes would nol renew business 

Co. until they did write him thats they would 
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never try to make anything out of him on the old score, & that they 
were satisfied with the settlement already made? 

That was our own supposition. 

old. If Hoffman, Lee & Co. had never intimated any purpose to 
try to make anything out of the old score, nor that they were dis- 
satisfied with the settlement, why did you suppose that this was 
necessary ? 

from the simple fact that they were accused of swindling every 
manufacturer that shipped to them. Mr. Crumpton here was one 
& J. W. Burton another. He had made a settlement with J. W. 
Burton & then afterwards claimed than the settlement was —; so J. 
W. Burton told me. 

015. What did these accusations have to do with the finality of 

the settlement with Jas. R. Millner in 1873? 
78 They had nothing to do with it, while they were taken into 
consideration by the parties here as being dubi-us of the firm 
of Hoffman, Lee & Co 

316. Did you not know that Hoffinan, Lee & Co. considered that 
settlement fair & final at that time? 

Yes, sir; I think they did consider it so. 

317. Please state whether Hoffman, Lee & Co. answered your let- 
ter of July 24, ’73, & whether thev inclosed a fetter to Jas. R. 
Millner to you, & if you have either answer produce them. 

| have no.answer. If it was written it was‘destroyed at the time 
the other papers were destroyed. I guess he answered it. I don’t 
think we ever wrote to him unless he replied. 

O1S. Please examine Sullivan No. 5 & Sullivan No. 6, filed with 
[loffman’s deposition in the suit here, & say whether thoes are letter- 
press copies of the answers filed, Exhibit “Sullivan No.5” & “Sul- 
livan No. 6.” 

We may have received them. I don’t say we didn't, & if he sent 

a letter to Jas. R. through us we gave it to him. 
by) 319. Who furnished you’ the money to carry on the busi- 
ness of Millner Bros. in 18757” 

Millner Bros. furnished it themselves outside the money, $7,000.00, 
Jas. R. gave us. We drew a sight draft on Hoffman, Lee & Co. 
Sept. 30, 1872, based upon a letter which we received from them, 
stating that we would have about $4,000.00 to our credit, & made 
the draft for $2,000.00. Early in ’73, probably in January or Feb’y, 
| forget which, he claimed that we were indebted to him 86,700.00, 
WV hever explained if satisfactorily to us, but only stated to us that 
it was a clerical error, & with $2,000.00 & what we received from 
farming & merchandising we did business. I think, as well as I 
recollect, if you examine the books at Patton’s, that we made the 
draft at that time. 

$20. Did vou get $12,000.00 from any source in the spring of 
[S75 other than from Hoffman, Lee & Co.? 

No. sir: I did not. All that lL ever pot in the tobacco business was 

$7,000.00 frown Jas. R. Millner. 
Iso $21. Did Jas. R. Millner furnish you any funds in your 


store business which you then carried on; If yea, how much? 


es AE “aE OR 
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g¢; I forget exactly 

: what now Ife remarked to us that he desired to golinto the mer- 
| business with us: that it se emed to him that we were sel]- 
it many goods: that he would furnish so much money. I 
ked him how much. Hestated the above amount. ‘We told him 
that we would aecept it. The next day he furnished the money. 
of two or three day- he returned & said some one had 


Yee eir: tye gave us £5.500.00 and something: 


' 2 f . nil 
: told him that he had furnished more money than ,the “ damned 
| tore was worth.” & he wanted it out of it: that he was going In 
be I Criens. at (‘aseade. | replied tlhrat he eould have it 
é Ife said. No: give him 8$3.000,00, & he would let the balance 
thy ay which he did 


ln whores handwriting is Sullivan No. 9, filed with Hoffinan’s 
tion. & a certified copy to be filed herewith ? 


PLA IRIN MRI oh ey 
' 
f 


ai nkK It Is Inne. 


' | i rViill No vy 
, Where did vou expect to get the 812,000.00 referred to in 
. No. fin these words, viz: “ Weare glad to inform you that 


£)}2.000,00 more will put us square with the world. The next ten 


ve us thatamount 
We expected to get iton shipment of goods. 


‘ 
| for Jas. R. Millner’s committee objects to the introduction 
5 van No.” because itis not competent testrmony against 
4 ‘| vhor «\ what goods ? ; 
\ that we could s I] coods that we had manufactured in 
L tH. Did vou get the S12.000.00 in the ‘next few days 
1) dat | 
~ HT) Myrec liom “As above } ; 


| We might have gotten more than $12,000.00. We 
taleal the West. Baltimore, Philadelphia, &e. It was 
ruined the Baltimore market on low-priced eoods., 


in ; notin that letter refer to some single source fron) 
‘ you expected at that time to get 812,000.00 ? 
ix.) No, sir: [did not. The only sourse was the:tobaeco in my 
; 
| When Jas. Ro Millner furnished you the 87,000.00 in your 
nsiness was it in cash. batik notes, gold, drafts, or what? 
| f kK It was in bai.k notes, sir 
) OW he was he when ti handed thre 87 OULOU to Millner 
1} 
Bint he was at home 
What consideration did Millner Bros. give hit therefor ? 
(ine-third interest in the tobaceo business. 
i When Jas. Ro Millner farnished yea the 85,500.00 was it in 
s, cash, or gold, & when did he Jurnish it & in considera- 


PY 
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[can’t say. He gave that to my brother, J. T. Millner. I don’t 
know whetherhe gave it to him here or at home. Ie gave it to 
him: the next day after we had the conversation in the store. | 
think they both came to Danville. 


(This answer, so far as it states heresay testimony, is objected to.) 


485 302. In what funds did you pay him the $3,000.00 back 
two or three days thereafter, as stated in your answer to No. 

991 9 

O a ° 


[ can’t say, but I think it was a check. 

dood. Did J. T. Millner bring the $5,500.00 into the store or de- 
posit it in bank ? 

Ife didn’t bring it into the store. I guess so. I don’t know 
whether he deposited it or Jas. R. deposited it in bank. 

33t. In what bank was it deposited & to whoes credit? 

[ can’t say what bank. We did business with the National Bank, 
Patton’s Bank, & Johnston & Cheek. It was deposidet to the credit 
of Millner Bros. 

335. Were these written articles of patnership between Millner 
Bros. & Jas. R. Millner when the latter was given a one-third inter- 
est in the business of the firm in consideration of the $7,000.00 & 
$5,500.00: 

There might have been a memorandum. No, sir; there was 

not? 
484 336. Do the books of Millner Bros. show the facts of their 
receiving the said amounts? 

I can’t say that they do. I don’t think they do. They will show 
for themselves. 


Continued until to-morrow at 9 a. m. | 
Fr. F. BOWEN, Com’r. 


ComMIssIONER’s Orrice, 25 Feb’y, 1886. 
Continuation of er.-ex’n of J. P. MILLNER: 


$37. When Jas. R. Millner withdrew from the firm of Millner 
Biros., in 1874, how much did he receive as his share of the profits & 
interest ? | 

| think we paid him money at different times during 1875 & 
1874 & bought things for him ;.can’t say how much. As well as I 
recollect we finished paying somewhere between Jan’y & March, 
S75. 

308. Did not Millner Bros. first endeavor to get Hoffman, Lee & 
Co. to settle with Jas. R. Millner -& not sue, as they threatened to 
do? 

No, sir; I don’t recollect that they did. Jas. R. threatened to 

sue them, I think. 
485 339. Are you positive that Hoffman, Lee & Co. asked Mill- 
ner Bros. to effect a settlement for them with Jas. R. Millber 
in 1873? 
l can’t say Jan’y, 1873; somewhere between Jan’y & March. It 


it] 
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the time hye requested al] manufacturers to meet him. Jas. 
threatened them with a sult 


49. Did not Millner Bros. try to get Hoffman, Lee & Co. to seitle 


’ 
| tu settle with Jas. R. Millner? If yea, at: whoes instance 
lid you write, if any ones? 
js We wrote at our own instance, as the lettershows, with the 
Were you not at that time fully aware of the standing of ac- 
een vour brother, Jas. t.. & Llotfman, Lee & Co.? 
las. R. Millnes Ile told us that Hloffman, Lee & Co. 
lof hit eat deal more than he owed them, & that he 
i ra price and, Aas Wwe I] its | recollect, in the winter 
rs iploved Cabell & Peatross for that business. 
a 8) t Millner Bros. in 1872, 3, & "4 sell most of their goods 
i great many goods there. I can’t sav they sold the 
[think Baltimore was headquarters for the heav- 
| t all the manutacturers of-this section. I 
\] er Bros. sold all of theirs in Baltimore in 1872, it was | 
Hlotfman, Lee & Co.; they held a mortgage én our property. 
i \\ | fter IS72 did you begin to sell outside; &, if yea, 
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jon't think they did. They might have done it. I can’t say. 
vy did IL, L. & Co. ouglit to have letters to show it. 
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488 349. Did any other commission merchant furnish you the 
»—ry ») 


requisite funds to manufacture with in 1873? If yea, state 
who & where such relations were formed & how much tobacco & 


‘on what terms you furnished it to such parties so advancing Mill- 


ner Bros. money for work of 1873. 

I can’t say; my books will show, which can be had by them or 
any one else who wishes to see them. As well as I recollect, Stafford, 
Warrenton, Seemuller, in Baltimore; Haper, Holmes & Co., Cin- 
cinnati—anyway, the books will show 

300. I did not mean to ask you to whom you shipped your goods, 
but from whom, besides Hoffinan, Lee & Co., in 1873, did you receive 
advances upon a contract to work the sums into tobacco & ship to 
such parties to cover such advances’? 

We had no contract with no one; we ouly received -advance- 
ments upon shipment of goods | 

sol. Do you mean that you first shipped goods & then received 
the money or did vou advise of shipments & draw for the money 


with bill of lading”? 
480 Sometimes we would do it with bill of lading & sometimes 
we would get advances upon shipments made. We would 
promise to ship upon advances. ‘There was no written contract re- 


corded. 

302. When did Millner Bros. begin to manufacture in 1873? 

| can’t say. The revenue books will show. It has been so long 
[ can’t recollect. 

303. In what month did you usually begin? 

We generally sometimes commenced in March & have made it 
as late as Ist of June getting to work. ‘The spring season generally 
opened in Apiril or May. 
dot. Begin-ing to manufacture April Ist, when did you generally 
market your goods—that is, how long before you could market much 
manufactured tobacco of that season’s work ? 

Just. as soon as we commenced work. 

305. In 1873, how much tobacco did you market in April, 
490 May, June, & July to other parties than Hoffman, Lee «& 
Uo.? 

Can't say. My books will show. 

sob. Did you in thoes months market enough to other parties to 
pay you S11? OOOO, & wil] your books show this? 

| don’t know. If I did the books will show it. 

307. Did not Hoffman, Lee & Co. controi your goods in 1873 on 
the Baltimore market ? 

They did not. While we shipped them goods for sale, if we could 
make sales we would doit. As wellasl recollect, we shipped them— 
outside of the 4,000 lbs. we shipped them—goods also to sell upon 
which we were to receive advances upon the goods in the house. 
While we could sell goods to any one we chose or ship to any one, 
at the same time we might have told Hoffman, Lee & Co. that they 
might have the selling of it. 

so8. Examine letter dated June 25th, 1873, herewith filed as “ J. 
P. M. 1,” & say in whose handwriting it is. 
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committee; also the statement made to the witness by Jas. R. 
Milliner, who at the time of making them was insane.) 


067. Did you ever hear Jas. R. Millner say that he had gotten the 
best of Hoffman, Lee & Co. ? | 


(Objected to by counsel for Jas. R. Millner’s committee because 
Jas. R. Millner was insane & incapable of making a declaration 
binding upon him.) 


I don’t think I ever did nor can I think he ever said it. I never 
heard of any one getting the advantage of Hoffman. 

368. Did not Jas. R. Millner claim in the neighborhood that he 
was the only man that ever did get such advantage? 


AQ4 (Same objection as above taken.) 


[ don’t think he did. If he did I never heard of it as coming 
from him. 

369. From whom ” 

From no one. ‘There may have been such talk around. 


(This answer is objected to as hearsay by counsel for Jas. R, 
Millner’- committee.) 


370. Was not Jas. R. Millner the only manufacturer in this section 
to close business with Hoffman, Lee & Co. & have $12,000.00 to in- 
vest In other business at once? | 

I don’t know as he was. 

371. Name any other within your knowledge that did not have to 
sel] out the trust property. 

Millner Bros. didn't have to sell out. Idon’t think F. A. Swanson 
did; I don’t think J. W. Burton did. 

372. Did any of these men close with Hoffman, Lee & Co. with a 
profit of $12,000.00? 

[ can’t sav that they did. Some of them might have done it & 
more than done it. 

375. Did Jas. R. Millner ever say anything to you about making 
restitution to Hoffman, Lee & Uo.; if yea, when? 


(This question is objected to by counsel for defendants be- 
495 cause Jas. R. Millner being an insane man his declarations 
are not to be taken against him.) 


Ile did it in the summer of 1885. Millner Bros. had made a sale 
of tobaeco to B. F. Parlett & Co., Baltimore, which they paid us a 
big price for. When I was in Baltimore, after the sale, Mr. B. F. 
Parlett told me that he had lost money by the purchase ; that his — 
was that our motto was that no man should lose anything by pur- 
chasing tobacco of us. I replied that if he had lost anything that I 
would pay it. I went with him to his office, in the presence of his 
<on- John & Ben. & Lightwell, to show it to me on his books. He 
did so, & T paid it. Mr. Hoffman after that asked me did I pay it. 
I told him that I did. After that he replied that he had lost on the 
16,000 lbs. of tobaceo that he had gotten in exchange for the prop- 
erty. Itold him that I couldn't help that; that it was his own 
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I think it was in 1883 or 1884 he fell at his house upon his steps. 
2°}. Did he not send for Mr. Peatross or come to Danville & vet 
Mr. Peatross to write his will after such fall or about that time ? 
499 I think I sent for Mr. Peatross. I know he did, for I was 
there at the time. Mr. Peatross was there, I think. It was 

In ISS4. 

3582. Was not the first will prepared there; if yea, who were the 
executors & what security did the will require of them ? 

[ can’t say — the first will. That the only will I ever heard of 

—— that was drawn up by Mr. Peatross he made me the administrator 
& executor, I think, jointly with his wife, without any security. 
oS3. What became of the will ? 

[ think it was destroyed. T[ told him that it was not worth the 
naper that it was written upon ; that he was not competent to make 
a will, & that I didn’t think Peatross ought to charge him for it, as 
he, Peatross, knew he was amaniae when when he wrote the will, or 
ought to have known it, & got Peatross to write a power of attorney 
directing me, his agent, to transact his business, which I refused 

upon the grounds of his insanity. 
500 O84. Were you present when Peatross prepared this will? 
Yes, sir; I was present in my brother’s room upstairs. 
Ile took a memorandum of it in the room I was in, & 1 guess com- 
pleated it in the room in which he was staying. 
o8o. Did Jas. R. Millner give Mr. Peatross the memorandum or 
o- tell him what the will should provide? 

Jas. R. Millner was lving in bed and Mr. Peatross was sitting near 
the foot of the bed, & he would ask him questions & my brother 
would answer them. 

356. Were the provisions of that will wise or unwise? 

Very unwise, I think. 

OST. Did not that will confer very large powers on the executors ? 

Yes, sir. 

38S. Were its provisions without sense & contrary to what natu- 
rally Jas. R. Millner should have done by his will? If yea, state 
how. 

I think most of his predictions to Peatross were without sense. 

Some of them were sense and some were not, as was generally 
oO] characteristic of the man. For instance, he valued his prop- 
ertv at 870,000.00 at the time I stated to him it was not — 
-_ © $20,000.00, & he stated in his will that he would give me $20,000.00 
in cash to work tobacco with; also mentioned a contract in the 
will drawn up between him & myself when there never was none. 

389. Did not Jas. R. Millner tell vou that he was going to contess 
all to Hoffman, Lee & Co. & make his peace with God & man, & 
did you not then seek to put him in & insane asylum ? 

Ile did not, 

390. Examine Sullivan No. 8 & say whether that isa correct cata- 
logue of Jas. R. Millner’s assets in June, 1885. 


Copy Ex. “Sullivan No. 8” filed. 


No, sir; Tean’t say it is a correct catalogue. It may name the 
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(Al! this testimony is objected as hearsay & not or cross-examina- 
tion by counsel for plaintiffs.) 


405. Is J. B. Pace a celebrated tobacconist or not ? 

Ile is a celebrated tobacconist. 

406. After Jas. R. Millner dissolved business with Pace did he 
continue to work tobacco ? 

Yes, sir. 

407. Was he successful or not in his operations? 

Ile was successful. 

408. Did he make any money? If yea, state how much. 

I don’t know how much he made in 1867. He must have made 
a good thing out of it, though. Ile was by himself. In 1868, from 
the amount of tobacco he worked, he must have made $11,000.00 or 
$12,000.00, as we agreed to pay bim $10.00 p’r hundred for working 
the same, while my brother, J. T. Millner, & self lost $622.00. 


O05 (This answer is objected to as showing on its face that it 
speaks not of the knowledge of the deponent, but of his 
opinion from hearsay, by counsel for plaintiffs.) 


409. How much tobacco did he work for which he received 
$10.00 per hundred for working ? 

Between two & three hundred thousand pounds—near 250,000 lbs. 

410. How much did it net him per hundred pounds ? 

lt netted him about 5e. profit pr lb. I don’t think it cost him 
over 5c. to work it. 

411.’ Prior to Jas. R. Millner’s loss of mind & health what was 
his character & habits as a man of business & tobacco manufact- 
urer ? 

His character was very good ; bad an undisputed credit ; energetic 
& persevering in business ; rarely ever had anything to say, only on 
business. Ile was a good manufacturer. 

412. Was he economical or wasteful with his money ? 

Ile ‘was economical, and was considered very close in busi- 

hess. 
O06 413. Did you ever know hitn to meet with any financial 
reverse before his business connection with Hoffinan, Lee & 
Co. ? 7 

Never did. 

414. When all the customers of Hoffman, Lee & Co. met in Dan- 
ville, between January & April, 1873, to settle with Hoffman, Lee 
& Co., were any others besides J. R. Millner found in debt to them? 

I think there were—in fact, all of them. 

415. Were compromises made with any of the others? If so, 
which of them, and upon what terms’? 

l think it was made with all. I know it was made with Mill- 
ner bros. with over 4 off. I think there was Burton, Trotter, & 
Pritchett. It was a general compromising time. 

416. Under the bankruptcy statute at that time how much was a 
debtor required to pay before he received his discharge ? 


(Objected to; the statute shows for itself.) 
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He did not. 
431. Did you inform him that J. R. Millner had bought it after 
the fact ? | 
Yes, sir; we informed him by letter, & my brother, J.T., told him 
in Baltimore. 
Did you tell him what J. R. Millner had paid for it ? 
pa sir; we told him what he had agreed to pay us for it. 
O10 433. Did he say anything about J. R. Millner having sur- 
rendered all of his property to him to satisfy his indebtedness? 
Ile never did. 
434. At what time did J. R. Millner agree to purchase the prop- 
erty ? 
Some time in the spring of 1873, [ think. 
155. You say in answer to question 285 that you did not know 
of your own knowledge that Mr. Hoffman did not demand & J. R. 
Millner agree to surrender on the 28th of Feb’y, 1873, all of his 
property asa basis of settlement. Did Mr. Hoffman propose such 
terms to you as a negotiation between him & J. R. Millner at the 
time you met in Danville? 
He proposed that Jas. R. Millner make him a right « title to the 
place & fixtures that he held a mortgage on. No; he did not pro- 
pose such terms to me. 
36. Did J. R. Millner agree to such terms when you bore his 
answer to Mr. Hoffman at the same time? 
ro did not. | 
O11 137. Did Hoffman, Lee & Co. know that Jas. R. Millner 
was 1s working tobaeco with Millner Bros. in 1873? 
He must have known it, for he was at our factory. I[t was no 
secret. Jas. R. was there every two or three days, & as well as I 
recollect we wrote him & told him so, & he must have known it 
himself, for he was there in “74 & may have been there in 1873. 
13S. Did the three men work largely that year’ 
Yes, sir; & used Jas. R. Millner’s caution notice as proprietors of 
factory No! 93. 
439. Look at question 304 & your answer to it & say if you un- 
derstood to what settlement the question referred. 
| understood that it referred to the settlement of Jas. R. Millner ; 
that, considering upon a basis of the settlement made with Millner 
Dros., ‘hat the settlement with Jas. R. was a fair settlement. 
110. The deed shown you from J. R. Millner & wife to Hoffman, 
Lee & Co. shows the i indebtedness of J. R. Millner to them to 
512 have been over $15,000.00 & that the property conveyed was 
not worth that much. Were vou or not afraid that if J. NR. 
Millner shipped other tobacco to Hoffman, Lee & (> they would 
hold it to satisfy the difference ? 
(Objected to as leading & suggestive.) 


Yes, sir; it was, & I wanted it over his signature that he would 
not do it. 
442. At the time you all met in Danville fora settlement who 
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in charge of the insane asylum at Richmond; the Central Asylum 
since that time up to the Ist April, 1886. [I was in private practice 
solely as an ailienist, which word means practice solely upon dis- 
eased minds. ‘Then, from Ist April, 1886, I have been in charge of 
the Western Asylum. Frequently I would in my private practice 
be sent for to take charge of insane persons & take them to the asy- 
lum. I would be consulted as to their treatment, whether they 
should be treated privately or sent to publie asylums, & when 
515 treated privately | took charge of them. That was prinei- 
pally in Winchester & vacinity. Altogether, in hospital & 
private practice, I have seen & treated every phase of insanity. 

3. Is Jas. R. Millner a patient contined in the asylum of which 
you are the superintendent? If yea, state from your own knowl- 
edge or of the records of the asylum when he was received there 
& from what place. 

Ile isa patient under me, & from the records of the asylum he 
was received here 26 October, 1885, from Pittsylvania county ; age, 
50; married, & a tobaecconist, & this is his first attack, & he had 
been insane about two years from date of his admission. 


) 


|. Is he insane? 
[le is. 
5. Will you please give your opinion of his mental & physical 
condition at present & state any of the symptoms of his disease ; his 
capacity for rational action, powers of reason, memory, &c.; any de- 
lusions of mind he may have, « his probable length of life? 
O16 Physically I should say he isa very sick man, not at all 
healthy, & no physical vigor. In frequent conversations 
he has told me the causes of it were whiskey, tobacco, & women ; the 
abuse of thoes three. He has no specific disease, just a general decay 
of the system. Mentally, as a general thing, his mind pertakes of 
the condition of his body—general deterioration, just as described 
above in regard to his body, conjoined with decided delusions, 
first,in regard to his pecuniary affairs; 2nd,in regard to his re- 
ligion; very simple in conversation & very talkative; repeats 
questions, & all his symptons indicate imbecility. He walks around 
the grotnds in an aimless way, singing to himself, & if he meets you 
20 times a day he will ask what time it is. His whole life seems to 
be aimless. He winds up his conversations, every sentence, with, 
‘By the help of God I hope to get well,” & then walks off. 
517 ~— He gets violently excited upon the introduction of the sub- 
ject of his pecuniary affairs. The mere mention of them de- 
prives him of all reason. He has no capacity for rational action & 
no powers of reason whatever. In regard to his memory, if he be- 
gitisa statement it is disjointed & disconnected. You cannot rely 
upon anything he states from memory. There is no thought what- 
ever. He looses the chain of connection. His term of life, in all 
probability, is very short. There is no prospect of his ultimate re- 
covery. He is classed by us as one of the incurables, & we think 
he will die here. If he was thrown into the outside world, aside 
from the quiet systematic life here, his life would be exceedingly 
short. 
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pect that James R. Millner is a lunatic and ought to be committed 
toan asvlum: These are therefore to command you in the name 
of the Commonwealth forthwith to take the body of the said Jas. 
R. Millner & bring him before me, at J. R. Millner’s residence, in 
said county, on the 18th day of May, 1885, that he may be exam- 
ined touching his lunacy, & to be further proceeded with ac- 
520. cording to law; and you are hereby required to request two 
other justices of the said county to be there to enquire with 
me whether the said J. R. Millner be a lunatic, &, further, to sum- 
_ mon Dr. Harvey to attend at the same time & place as witness to 
testify touching the lunacy of the said Jas. R. Millner 
Given under my hand and seal this 18th day of May, 18: 


R. J. HATCHER, J. P. Tt s.] 


This is the paper filed by J. P. Millner as Ex. “J. P. M. No. 2.” 
F. F. BOWEN, Comm. (for U. 8. Cb). 


indorsed: Ex.“ J.P. M.,2.” F.F. Bowen,com’r. (Copy.) Filed 
June 10th, 1886. Chas. Martin, clerk. 


The following was filed on the same day in the above cause, viz., 
on the 10th day of June, 1886, & is marked Ex. “C. J. A.,” & is in 
the words and figures following, to wit: 


» Copy of “ Ex. C. J. A” 


Kt. C. Payne is hereby deputized in place of the sergeant to take 
charge of and deliver the patient to the asylum. 
521. Srare or Virarnta, | To wit : 
Town of Danville, § 


To the sergeant of said town «& to the superintendent of the lunatic 
asylum at Staunton, Va. : 
Whereas Jas. R. Millner, who is suspected of being a lunatic, was 
this day brought before us, W. P. Graves, Jno. A. Smith, & H. A. 
Wiseman, three justices of the peace of said town, to inquire whether 
he be a lunatic; and whereas, upon the testimony of witnesses, it 
appears to us that he is a lunatic and a citizen of this State and 
- ~ ought to be confined in the lunatie asylum; and whereas the friends 
of the said James R. Millner desire that he should be forthwith sent 
to an asylum: 

We do, in the name of the Commonwealth, command you, said 
sergeant, to carry the said Jas. R. Millner to the asylum at Staunton, 
that being the nearest asvlum to us, & there deliver him, together 
with this warrant, to the superintendant of said asylum, & you, the 

said superintendant, are required to receive into said asylum 
522 and into your care & charge the said James KR. Millner, to be 
treated and taken eare of as a lunatic; and we do with this 
warrant transmit to you the interrogatories and answers thereto, 
taken in writing by us, touching the lunacy of said James R. Millner. 


RORERT G. HOFFMAN ET AL. YS. 


hands this 24 October, 1885. 
H. A. WISEMAN, J. P. 
WM. P. GRAVES, Mayor. 
JNO. A. SMITH, J. P. 


Sraunton, Va., 4, 24, 1886. 
ippeared before me, a notary public for the 
(J. Armistead, clerk of the Western Eunatic Asy- 
. foregoing is a true copy of the order 
i \I iiner was received inte said asylum. 
GEORGE HUSTON, N. P. 
‘ 
’. F. BOWEN, 
Com | for [7 WN. Court). 
This is the Exhibit “C. JoA.” referred 
his deposition. F. F. Bowen, com'r. 
Se a ) 7 S Ct) Filed June’ 10. 1886. 
(‘} Vartin. Clerl 
t, on the 19th day of July, 1886, the 
ndants. of J. Hl Estes & Grief Lamphin, 
of Hoffman, Lee & Co. vs. Jas. R. Millner 
us are in the words and figures following, 
(jrief Lamkin and others, taken before 2, 
wer in chancery of the hustings court of Dan- 
“) August, ISS6. at the office of said com’r, to 
TT » behalf of the defendants in the suit of 
ii. Millner’s Committee, now pending 
- renit court at Danville 
\. M. Aitken, for def’ts; J. P. Harrison, for‘pI't’ffs. 
(inter LAMKIN, being first duly sworn, deposes and 
‘ Ff 4 . 
' \ ‘ 
. residence. A OCCUPRILTON, 
Lam! Danville. Va.: auditor in‘the internal 
f which you are the auditor any 
tobacco manufacturers in Pittsylvania 
records of the othee & ean find none previous 
state where thre reeords of the vears previous 
\ . Liv lepous t saith not, 
GRikkF LAMKIN, 
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The witness, J. H. Estes, being first duly sworn, deposes & says: 


4. State if you know James R. Millner & whether he is a mar- 
ried man, when be married, & whether his wife is now living. 
Ye-. His wife is now living. I don’t know the exact time 
525 he was married. He was married just before or during the 
war, | think. He has been married upwards of 20 years. 
And further this deponent saith not. 
J. HOWARD ESTES. 


Taken, subscribed, & sworn to before me on this 20 Aug., 1886. 
Kk. Fr. BOWEN, Com’r. 
Com’r’s. fee, 75c. 


Endorsed: No. 37. Ch. C. Hoffman, Lee & Co. vs. J. R. Mill- 
ner’s Com., def’ts. Dep’n of J. H. Estes. Filed July 19, 1886. C. 
Martin, clerk. 


And again, on the same day, to wit, on the 19th day of July, A. 
1). 1886, the following deposition of W. | Overey was filed in the 
above cause of Hoffman, Lee & Co. vs. Jas. R. Millner et a/.; which 
said deposition is in the words and figures, following, to wit: 


The deposition of W. I. Overbey, taken before me, C. W. Throck- 
morton, a notary public for the county of Pittsylvania, Virginia, 
this 19th day of July, 1856, at Chatham, in said county, by 

O26 consent, without notice, to be read on behalf of the said 
Overbey as committee of Jas R. Millner, a lunatic, in a 

suit pending in the circuit court of the United States, at Dan- 
ville, Virginia, in which Hoffman, Lee & Co., of Baltimore, Mary- 
land, are plaintiffs, and the said Committee & als., are defendants. 


Present: A. M. Aiken, for thecommittee. Present: Jas. P. Harri- 
son, for the plaintiffs. 


The witness, W. I. Oversey, being first duly sworn, deposes « 
Says: , 
By A. M. AIKEN: 

Quest. 1. State your name, residence, & occupation. 

Ans. W. I. Overbey, Chatham, Va. ; sheriffof Pittsylvania county. 

Quest. 2. State whether you are the committee of the defendant to 
the above-mentioned suit—James RK. Millner, a lunatie. 

Ans. Iam. 

Quest. 5. As such committee have you received & have you in 
you- possession any books, papers, correspondence, or documents of 
any kind relating to transactions by the said James R. Millner with 

the said Hoffman, Lee & Co.” 
O27 Ans. I have none except the contract of Feb’y 28th, 1873, 
which I delivered to my counsel, and a copy of which, I 
understand, was exhibited in the cross-examination of Jas. P. Har- 
rison in this case. 
Quest. 4. State if you know the amount or value of estate be- 
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he aid Jas. R. Miliner now held by any attachment in 
Marviand and in whoes hands said estate 1s. 

ve been informed by Jas. P. Pleasants & Sons, of the 

‘hey had about 82,000.00 belonging to Jas. 

ul been attached by Iloffman, Lee & Co. | 

rrrent from Jolin P. Pleasants & Sons, marked 


‘re you able to control or use any portion of that sum 
the family of the said Millner or in defence of 


i e you received or are you continually receiving any 
\) ving to the estate of said Millner; 1f so, from 
ces y much, & what have vou done with them ? 

| have only received about $100.00, which I paid out 


= «\ : of administration. J 
Ilas said Jas. R. Millnerany estate, except his real estate 
snit. from which you have been ‘or are able to 


“tute the size of his family and its condition, if you 


wife & from six to eight children; the family is 
W. Tf. OVERBEY. 


ckmorton, a notary public for the county & State 
rtify that the foregoing deposition of W. 1. Overbey 


« rite do & sworn to before me at the time and 
the purpose mentioned in the caption. 


ler my hand this 19th dav of July, 1SS86. 
CW. THROCKMORTON, N. P. 
£1.00, paid by W. LT. Overbey, committee. 
s follows. to wit: No. 37. Ch. C Hoffman, Lee & Co. 
bev. com., & al Deposition of W. 1. Overbey. Filed 
‘ haries Martin. clerk 
ving exhibit was filed with the foregoing deposition WX 
verbey No. 1, & is in the words and ligures following, 


: 


- ret nt w. John P. Peasant & Sons. 


> $147 Sh) 
‘) . | i/ sll¢ May 

. 2.008 4° 
2% Af ter tyme iu iI iy 

DES sentido hOnne Om be GE OOS +O Zio 26 
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CONTRA 
1SS5. 
December 31. To balance due by him this date, as per aee’trend.. 3,327 5l 
. « 
TSS) 
March 22. * interest on $3,327.51 from Dec. 51, '85, to May 
CN a NT ' 83 20 
—— 3,410 7] 
julance due to him 30 May, 1886__.-. a seneeetinits eocmnaneniann tonntgiiiiaiaineiidedies iui, a oe 
K. X& (), EK. 


Baltin ore, 22 March, 1886. 
JOUN P. PLEASANTS & SONS. 
The foregoing statement of account is endorsed as follows & was 
filed with W. I. Overbey’- deposition, to Wit, “ Overbey No. 1.” 


530 And again, on another day, to wit,on the 25 day of August, 

A. D. 1586, the parties having appeared in open court, the 
following decre- was made & entered; which said decree is in the 
words «& figures following, to wit: 


HlorrmMan, LEE & Co. 
v8. Aug. 25, 1886. 
MILLNERS. { 


Upon application of J. P. Millner, which was resisted by complaint- 
ants, he lias leave to file his answe- in this cause, & it is accordingly 
done, but it is ordered by the court that said J. P. Millner pay the 
costs that have accrued in this cause incident to the proceedings 
against him up to this time; and upon the motion of the plaintiffs 
in this cause the same is continued until the next term of this court, 
and leave given to the said plaintiffs to file within the next thirty 
days from the rising of this court, in the clerk’s office of this court, 
their general replication to the answer of J. P. Millner filed as above, 

& upon motion of plaintifls they have leave to file their 
5351 replication to the answer of J. R. Millner’s committee, which 
is accordingly done. 


(Signed) JOHN PAUL, Dist. Judge. 


Endorsed as follows, to wit: No. 37. Ch.C. Hoffman, Lee & Co. 
vs. Millners. Order. Aug.,1886. Entered on Chancery O. b., p. 24, 
& filed Aug. 25th, 1886. Chas. Martin, clerk. 


And on the same day, to wit, on the 25th day of August, A. D, 
1886, the following answer of J. P. Millner in the above cause was 
filed in open court; which said answer is in the words’ & figures 
following, to wit: 


The answer of John P. Millner, surv’g partner of Millner Bros., to 
the bill of complaint exhibited against him as such surviving 
partner & als.,in the circuit court of the United States for the 
western district of Virginia, at Danville, Va. 

This respondent, saving, &c., says that the bill of complain- 
ants is not sufficient in law, and now, for answer to so much 
20—3U9 
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ems it tmportant that he should answer, 

ts | statement of agreements between the plain- 
RM er set out the complainfants’ bill only so far 
| rated | ritten memoranda in the shape either 
c greements or certified copies of them, being satisfied 
| hat all said agreements were in writing, which, 


ls of complaintan-s. To the ex- 
7 acy rrroborated re spondent denies 


lames R. Millner upon anys settlement 
baat tae we | them asof Zo Janu- 
cre is To! stock. WC... us stated Jt) 


ts claimed that he owed them that 

i lenied it, and denied, furthermore, that 
t settlement with them that he owed com- 

Upon this question they were widely 

bitier bit ery ; wy li, Cele bey mh or Mareh, 

& settle it as hereinafter stated. It 

ra . i cy that James li Millie r offered iis 

i | my all the property he was worth 

vw owed them, & that he would vo 
cept i lt bay be that he told 
than he was worth, as was the 

y i that if he had to pay it it would 
| he heard lim say as much. Ile 

ne contrary, alway ~ denied, 
ind refused ‘to admit it or 
priate between complainants 
mn against bim complainfants 
i. ts. Hlotlman, aeting for them, 
ny conveyance of the property, 
iit to them, and the unsold lo- 

Rt. Miilner’s in full settlement of 

my Was th vil yy said Loff- 


= COMMU ated to James it. 

\ The wife of Jas. R. Millner, 
vage, Was to unite.in the deed to 

ASO f the conditions of 


fised| to 

S nore than the 

ged property, and was careful 
Tih tise were drawn to see that 
lnarriving at this adjust- 


> Miliner distinetly r 
‘ | mer alisLinneLiv re 


1 ts and Jas. Rt. Millner came to 

ttutus of thle aceounts be- 

| pe Upon this polit the 

lifferenee in the manner before 

4 por \iter the settlement was agreed 
i lo shape by the deed of the Loth of March, 


not Know how the amount of the indebt- 
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edness came to be recited in that deed as being $15,758.67, unless it 
was that the parties having agreed upon a final and lumping settle- 
ment of the whole difference between them in the manner aforesaid 
had then no longer any interest to controvert or dispute about what 
the true amount was, nor did the complaintants condition the settle- 
Inent upon what they should get for the tobacco then in their hands 
unsold and taken by them in the settlement. They took the tobacco 
and the property before stated in settlement of their claim, the 
amount and justice of which was disputed, and the proposition to 
settle it in this way came from them & was accepted by J. R. 
Millner. 
536 It is not true that J.T. Millner had been sent to Baltimore 
on the part of J. R. Millner to confer with complaintants and 
arrange with them as to the storage & sale of his tobacco in their 
hands, and was thus fully advised of the standing of James R. Mill- 
ner’s affairs. He had no knowledge of the standing of them, but 
respondent well knows that he believed them to be altogether differ- 
ent in standing from what was represented by complainéants. J.T. 
Millner was often in Baltimore, but it was upon the business of him- 
self and this respondent as Millner Bros., not upon the business of 
James R. Millner. It is true that after complaintants got this prop- 
erty from J. R. Millner & wife they sold it to Millner Bros. for 16,000 
los. of manufactured tobacco of the brand and grade stated in the 
bill. Millner Bros. at that time estimated that this tobacco was 
worth $10,000.00 to $12,000.00. This respondent and Jas. T. Mill- 
ner, however, had no use for this property and they would 
937 not consent to buy it, though complainants were offering it 
to them, holding it at $16,000.00, until they ascertained that 
if they bought it they could pay for it with 16,000 Ibs. of tobacco, 
and that Jas. R. Millner would then give J. P. Millner, your re- 
spondent, and J. T. Millner $6,000.00 for their shares in it or in the 
tobacco that should pay for it, for it was contemplated that the to- 
bacco would be worked by your respondent, Jas. T. Millner, & Jas. 
R. Millner, and that Jas. R. Millner would pay one-third of the price 
of the property in his one-third of the tobacco, and then pay your 
respondent & Jas. T. Millner $6,000.00 for their shares, thus mak- 
Ing the property stand him at $7,000.00 at the rate the- realized for 
their shares in the tobacco sold this way. Of ail this com- 
pluinants were fully advised as the negotiations progressed. 
Nothing of it was kept from them, and this respondent knows 
of no reason why it should be. Respondent denies that Jas. 
R. Millner represented thé real estate which he conveyed 
538 to secure complainants in 1871, Feb’y 15th, to be worth 
$15,000.00. Complainants held it at $16,000.00 when trying to 
sell it to Millner Bros, in 1873, but Jas. R. Millner never put any 
such estimate on it. Its value was not made a matter of much 
consideration, respondent imagines. When the decd to secure the ad- 
vances was given, in 1871, James R. Millner and complainants both 
(len supposed, the réspondent imagines, that complainants would 
have ample security for their advances and there would be margin 


for good “ profit” to Millner in the tobaeco he should work and ship 


be presumed that Jas. R. Millner 


, 
eiuess if be bad not thought so. Re 
rR Muillner, did not re vard thie pray 
S10 (MnO and his estimate of it was 

. r t from Llotfiman, 
is é valent for that 
‘ They beheved 
es for Uf] i! tobacco 
lo this was an ac- 
tiso thev saw their way out 
: ifor these roensons NI ii i- 
| transaction: that the 
\ ncompilamnants Was part 
bill. is wholly untrue 
in fact. t illegation made 
i! rat anv time a 
| Ro Millner t6 wrong or de 
I L Libis. pond oor 
y et] i | Wi ly 
, thy part of James Kh. 
lntrone and iw a gratultlous 
\I bros. by complarnants, 
i henee denies that Jas. i. 
vn use oO dollar of the 
the contrary, he believes 
i. Mal r apy | faithfully the money 
his agreement with com- 
pondent is satisfied, a consider- 
the time he agreed With complain- 
i] irked tobaece \ successfully for 
the profit to him from these opera- 
ite 1 & did operate. large ivoin IST 1 
Witt compl Hants wer de- 
iif | tire ly liad AY C1) ible 
air (>}) ravions of said 
i) 1Se2 were larvely carried on, this 
harges, with money he had 
my rhatit-, A oat tne had any money 
wis, this re sy) midient bye lhe Ves, 
ivances from them Responds rit 

\I piled or set aside for himself or ap- 

tnoney advaneed him by com- 

=] dj tliat ‘ fuithfully applied 

rreed, & that atl the tobacco so 

1 aithy ny him to the Conipel Lith- 

S12 00000 or any other sum of com. 

Pigeracruiis ty longing to them when 

ent did net then nor dues he now know 


berlit 


| that Jas. Ro Mil'ner had con- 
yan vetting advahees from com- 
» have had same at the time of 
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his settlement with complainants. He knows also that 
542 complainants claim that his operations through them were 
disastrous to him, & that after getting all the tobaceo pur- 
chased & worked by him with the advancemen.s they made him 
& the benefit of its proceeds they claimed he owed them largely, 
whieh he ais puted, & that. to settle the dispute, they agreed ‘that 
the ‘y would accept & he — that he would give them ‘the property, 
which was done, as a full compromise settlement. Millner Bros. 
(composed of Joseph T. Millner & your respondent) and Jas. R. Mill- 
ner in IS735, after — & complainants compromised, worked tobaceo 
in copartnership, J. R. Millner contributing $7,000.00 to the busi- 
ness & having } interest in it. He also in 1575, after that compro- 
mise, engaged with Millner Bros. in the mereantile business & con- 
tributed 85,743.33 to it. This money was given to J. T. Millner for 
the purpose of this business in the absence of this respondent. It 
is not true that these transactions were entered into, by this 
545° respondent or by Millner Bros. with any purpose to wrong or 
defraud complainants or with any knowledge of any such 
purpose on the part of Jas. R. Millner or with any knowledge that 
Jas. R. Millner a in complainants’ debt. Complainants were in- 
formed during all their negotiations to sell the property to Millner 
Bros. that Jas. R. Millner was or would be interested with them in 
their business, & they well knew when they sold the property to 
them for sixteen thousand pounds oi tobacco that Jas. R. Millner 
would bea third owner of the tobacco, & that the $6,000.00 he would 
pay them would be for this res;ondent’s & Joseph T. Millner’s inter- 
estin it. What the tobacco netted complainants this respondent 
does not know nor is it material to the cause. Complainants took 
the tobacco for the property. If they only got what the- say for it 
they sacrificed it. It was tobacco of a grade for which Jas. R. Mill- 
ner had realized from 90¢. to $1.10 per pound on the market, and at 
this price it should have brought complainants $10,000.00 

44-554 & over free of tax. 

Respondent denies that the property was bought with 
complainants’ money, and he denies that any of the conveyances of 
it are void, and he denies that there is any trust resulting in their 
a with reference to it. In the settlement between complainants 
and Jas. R. Millner they only abated from their demand against 
him about in the same propo-tion that they did from other manu- 
facturers in the same locality who disputed their accounts & with 
whom they also compromised. For example, they claimed of Mill- 
ner Bros. 86,700.00 & compromised, at $4,200.00. 

Respondent denies that there is any justice in complainants seek- 
ing to renounce and disregard the settlement they made with J. R. 
Millner, & there is no good excuse for their endeavoring to justify 
it upon the alleged admissions and revelations made to them by 
Jas. R. Millner in person and through his alleged counsel, R. W. 
Peatross. It is not true that R. W. Peatross was ever counsel for 

Jas. R. Millner to make any such admissions, nor Is it true 
550 that he ever made such or wrote the postal & letter exhibited 
with the bill as counsel for said Millner. Those exhibits were 
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tid Peatross individually and not as a lawyer, but as a 
tof & at the reanest of J. R Millner. Said J. R. Mill- 


tthe time those papers were written & had been 

mech «yy “1 since ub insane man & -be- 

we of tl rave Among a number of delu- 

. te was then laboring was one that he had 
| | to rive him it erent deal of iili- 


Voit Gta hop that it miialit In some 
Mr. Veatross, out of compassion for the 
Iner & in the hope that possibly 
move from Millner’s mind this delu- 
life of a doomed man, that he 
| refference to these exhibits « 
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written complainants could have learned 
Mir. Peatross, whom they appear to 
| opportunities of seeing, but did —. They 
that instead of being worth 850,000.00) to 
: i. M ris not, in all probability, worth more than 
» Pes, chime lyre rraede byt “| hess, i thrat lis 
lependent one. This respondent knows 
evations in the bill as to the oceur- 
mints receiving the communications 
Ile denies the plaintiffs’ rightto any relief in 
- he deny that they have ary right to relief 
nplaint against this respondent or the firm 
' 


Kil such claims by them are unjust & 
answered, respondent prays to be 
sts; &, as in duty bound, he will ever 


J.P MILLNER, 


prprears | by bore Altre ; ( Lewis, U. S. 
tt. of Va. J.P. Miliner and made 


contained in the foregoing answer, 


* . 
own knowledge and — & so far as 
derived from others le belt Ves them 


this 24th dav of June, 1886. 
ALFRED C. LEWIS, 
/ ‘ f ; piri gree - iv ai. Dist. of la. 


No. 37. Ch. Cc. Hoffman, Lee & Co. vs. Jas. 
1 1’) Millner. S86, Auf. 25th. Filed 
1. ©. dows D.C 


, - @ . 
day, to wit,on the 25th day of Aug., A. D. 
vy fel Ligh Of complainants Wits filed in the 
. i replication, with its endorsement, Is In the 


‘- 


" 


WILLIAM J. OVERBEY, ETC., ET AL. 199 


558 ‘The general replication of complainants, Hoffman, Lee & Co. 

to the answer of Wm. I. Overbey, committee of Jas. R. Mill- 

ner, lunatic, filed in the chancery suit of Hoffman, Lee & Co. vs. 

James R. Millner & others, in the circuit court of the United States 
for the western district of Va., at Danville, pending. 


These repliants, saving and reserving to themselves all and all 
manner of advantage of exception to the manifold insufficiencies of 
said answer, for replication thereto say that they will averand prove 
their said bill to be true, certain, and sufficient, and that the said 
auswer of said defendant is uncertain, untrue, and Insuflicient to be 
replied to by these repliants, without this, that any other matter or 
thing whatsoever in said answer contained material or effectual in 
law to be replied unto, confessed and avoided, traversed or denied, 
is true; all which matters & thing these repliants are and will be 

ready to aver and prove as the honorable court shall direct, 
559 and humbly pray as in and by their said bill they have 
already prayed. 
[OFF MAN, LEE & CO., 
SERKEL [: Y & HARR ISON, 
‘(EEN & MILLER, Alt ys. 
a Endorsed as follows, to wit: No. 37. Ch.C. Hoffman, Lee & 
4 Co. rs. J. R. Millner & others. Ch’y. Leplication of complainants. 
Aug. 25th. Filed in open e’t by leave of c’t. Chas. Mar- 
tin, clk. 


And on another day, to wit, on the 15th day of November, A. D. 
L586, the following replication of Hotfman, Lee & Co. to answer of 
J. P. Millner was tiled; which said replication is in the words & fig- 
ures following, to wit: 


U.S. Circuit Court, at Danville, Va. 


HorrmMan, Lee & Co. ) 
vs. >Ch’y. 
Mittner & als. — J 


The general replication of Hoffman, Lee & Co., complainants, to 
the answer of John P. Millner, surviving partner of Millner Bros., 
defendant, filed in the above-styled chancery cause. 


O60 These repliants, saving and reserving to themselves all and 

all manner of advantage of exceptions to the manifold insuf- 

ficiencies of the said answer, for replication thereto say that they 

will aver and prove their said bill to be true, certain, and sufficient 

in law to be answered unto, and that the said answer of the said de- 
fendant is uncertain, untrue, and insufficient to be replied to by 

these repliants, without this, that any other matter or thing whatso- 

ever in the said answer contained material or effectual in the law to 

be replied unto, confessed and avoided, traversed or denied, is true ; 

‘ all which matters and things these repliants are and will be ready to 
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“ ome 


| ae this honorable court shall direct, and humbly 
| by their said bill they have already prayed. | 

| HOFFMAN, LEE & CO., 

| by COUNSEL, 


lloffman, Lee & Co. vs. Millner & als. 


) sai: NNO. Of. (rn. ¢ 
| ' Replication of lloffman, Lee & Co, to ans. of J. ¢ Millner. 
| | | Nov. 15, 1586 (. Martin, clerk. 
| \nd again, on another day, to wit, on the 13th day of May, 
\. D. 1887, the following opinion of Judge Bonds was Tre- 
ed with the papers in the above cause of Hloffman, Lee 
i Ro Millner & a/s.: which said opinion is in the words and 
; wit 
(irenit Court of the United States, Western District of 
Virginia. In Equity. 
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Mirinen et al. } 
ml to set aside and di clare null and void certain 
s made by J. R. Millner to the plaintiffs and the 
its roade between thi in. because of fraud on the 
it. Millner, and for an account. | 
ike i the cause is voluminous, but the essential 
) o be stated in this opinion are these : 
IST] & IS72Z the complainants, being tobacco com- 
ehants in the city of Baltimore. agreed with the de- 
i it. Millner, who was a tobacco manufacturer In 
to forpish him the sum of 15,000 dollars per an- 
li Millner was to buy tobaceo, Inanufacture it, 
ni] nants, who were to sel] “it Upon certain terms 
between them 
| . the manufacture and sale of the tobacco so pur- 
1 pital sum advaneed for that vear, IS71, seem to 


. rv to all parties, and the contract was continued 
Is7Z. another advance’ of S15.000 was made by the 
lefendant Millie r,and he continued to buy, 
ship to the complainants -aecording to his con- 
purchased therewith ; 7 
| S1o,.000 in each year were secured to the com- 
on the property of the defendant Millner. 
ithe veal IS72 the defendant Millner, whether 
bot linportant, became convineed that the 
e pot acting toward him in the sale of the manu- 
| tobacco as diligent, prudent, enterprisizng commis- 
should aet, and expressed lis dissatistaetion not 
Lto oth rs in the trade, whoalso, some of them 
swith the complainants. | hese statements and 
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complaints of Millner were likely to injure the complainants in their 
business, and they therefore sought opportunity to do away with 
Millner’s dissatisfaction, which they claimed was unfounded in 
reason, and to have an adjustment of their accounts and a settle- 
ment with bim. 

This adjustment and compromise: was made in February, 1873. 
The complainant- contended that the defendant, James R. Millner, 
was largely indebted to them upon the business done through them, 
and Millner claimed that he was not indebted, but that complain- 
ants were indebted to him, because their mismanagement of the busi- 
ness had occasioned him great loss. Whatever may have been the 
inerits of this unhappy controversy, it was finally settled at the 
time above stated. 

Millner agreed that complainants should take to their own 

564. useall the tobacco on hand which had been consigned to 

them, and that he would convey the mortgaged property in 

fee to complainants, and the complainants agreed, this being done, 

to release Millner from all claims and demands arising out of 
their transactions. 

Millner’s wife, not being a party to the mortgage, became a party 
to the conveyance to release ber claim for dower. 

The bill in this case appears by the endorsement of the clerk to 
have been filed on the thirtieth of June, 18585, though, by the certifi- 
cate of the notary, it was not sworn to until the 26th of June, 1886. 

Ifowever this may be, the settlement made and executed by and 
between the parties on the 28th of February, 1875, remained undis- 
puted and unchallenged for at least twelve years. 

It is now sought to set it aside on the ground of fraud, and this 

fraud arises from a misrepresentation on the part of Millner 
565 atthe time of the settlement that the assignment made by 

him and his wife was a conveyance of all his property to the 
complainants, and is further shown from the statements of Millner, 
made when he was very ill, and subsequently confirmed by his own 
conversations at Lithia Springs, a watering place in Virginia, 
whither he had gone for his health and was supposed to be conva- 
leseing. 

As to the first ground of the fraud, it is completely refuted by the 
fact that on the very day of the settlement Mr. Hoffman, one of the 
complainants who negotiated the compromise, offered to reconvey 
the property assigned to J. R. Millner for $10,000, $2,000 of which 
was to be paid in cash, and by the further fact that the terms of set- 
tlement finally agreed upon were proposed by Mr. Hoffman before 
he had an interview with the defendant Millner. 

We do not hold, as the complainants’ counsel charge in their brief 
defendants’ counsel do, that because a person is convineed there can 

be no genuine repentance without restitution he is necessarily 
566 insane. We think, on the contrary, if it were more generally 

preached that one could not “be pardoned & retain the 
offense,” while there might be fewer conversions there would be 
more genuine repentence.” 

In this case, however, the proof shows that the defendant Millner 
26—395 
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d when he first alluded to this matter; that he 
) rims ! health when the confession of his 
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rder during the greater part of the 
vorse until he beeame hopelessly in- 
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reread, | and deereed that the complainants 
ire not entitled to reeover, & that the bill be dis- 
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Memoranpum.—Upon the filing of the above decree the com- 
plainants, by their counsel, moved the court to allow them an ap- 
peal therefrom to the Supreme Court of the United States; which 
motion, being made in open court, was to them allowed. 


HUGH L. BOND, C’t Judge. 


Endorsed: Decree. Jn re Hoffman, Lee & Co. vs. Millner and 
others. Filed June 24,1887. Charles Martin, clerk. 


And on another day, to wit, on the 30th day of June, A. D. 1887, 
the follow- bond of the plaintiffs in the foregoing cause for costs in 
said cause was filed with the papers of the case; which said bond is 
in the words & figures following, to wit: 


570 Know all men by these presents that Charles O’Donnell 
Lee, Frank Frick, and William Checkley Shaw, all of Balti- 
more city, in the State of Maryland, are held and firmly bound unto 
William I. Overbev, committee of Jas. R. Millner, lunatic; John P. 
Millner and J. D. Blair, administrator- of Joseph T. Millner, in the 
just and full sum of five hundred dollars, lawful money of the United 
States, to be paid unto the said William I. Overbey, committee as 
aforesaid; John P. Miller, and J.S. (sic) Blair, administrator as afore- 
said, their successors, personal representatives, or assigns; tothe pay- 
ment whereof, well & truly to be made and done, we bind ourselves 
and each of us, our and each of our heirs, executors, and adminis- 
trators, jointly and severally, firmly by these presents. 
Sealed with our seals and dated this 27th day of June, in the year 
of our Lord one thousand eight hundred and eighty-seven. 
Whereas lately, in the circuit court of the United States for 
571 ‘the fourth circuit in and for the western district of Virginia, 
a decree was passed in said court, wherein Robert G. Hoff- 
man and Charles O'Donnell Lee, trading as Hoffman, Lee & Co., 
were complainants, and John P. Millner ef al. were defendants, in 
equity, in favor of the said defendants, from which said decree the 
said complainants have prayed an appeal to the Supreme Court of 
the United States to be held at the city of Washington on the second 
Monday of October next, and it has been granted them : 

Now, the condition of the above obligation is such that if the 
above-bound Charles O’Donnell Lee and the said Robert G. LHoff- 
man shall prosecute their appeal with effect and pay all costs if 
they shall fail to make good their plea, or which may be awarded 
against them in said ecaus-, then this obligation shall be void ; other- 
wise to be and remain of full forece‘and virtue in law. 


(N. B.—Over for signatures.) 


572 (Signed) CHAS. O'DONNELL LEE. [SEAT] 
. FRANK FRICK. [seaL. 
. WILLIAM CHECKLY SHAW. [fseat.) 


Signed, sealed, and delivered in presence of— 


EDWIN A. LEWIS. 
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IN THE 


Supreme Court of the dd. 


October Term, 1890. 


No. 99. 


; ‘ROBERT G. HOFFMAN, Et AL., 
ws, 


WM. J. OVERBY, er At. 


Appeal from the Circuit Court of the United States for | 
the Western District of Virginia, in Equity. 


BRIEF OF THE APPELLANTS. 


This is an appeal from a decree of his Honor Judge Bond, 
i sitting in Equity in the Circuit Court for the Western District of 
Virginia. The appellants, Messrs. Hoffman, Lee & Co., of the city 
of Baltimore, were plaintiffs below and the defendants were citizens 

of Virginia. 
; The bill was filed on the 30th of June, 1885, and will be found 
on the Record from pages 1 to 11. It charges that the appellants 
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were commission merchants and dealers in manufactured tobacco 


in the city of Baltimore, and that a certain James R. Millner was a 
manufacturer of tobacco, doing business in the county of Pittsyl- 
vania, Virginia. It further charges that said Millner, prior to 
Februar 13th, 1871, had entered into a contract with the appel- 
lants, under which they agreed to advance to said Millner and did 
alvance to him moneys as needed in his business, the same to be 
used exclusively in the purchase of leaf tobacco to be manufactured 
and shipped to the appellants and to be sold by them for his benefit 
after covering such advances. It was an express condition of said 
agreement that the advances should be invested in the purchase, 
manufacture and shipment of tobacco to the appellants exclusively, 
and should be used for no other purpose whatever. To secure the 
faithful pertormance of his engagements, and protect the complainants 
from loss through said advances, Millner mortgaged (Ree., p. 122) 
to them, on the 13th day of February, 1871, certain real estate and 
improvements in Pittsylvania County which he represented at the 
time to be worth 315,000, this being the limit of said.advances for 
S71. On May 3d, 1872 (Ree., p. 124), Millner extended the opera- 
tion of the mortgage to cover the advances of that year. . Towards the 
Jose of 1872 and beginning of 1873, there was an accounting between 
the parties, Millner representing that he had faithtully invested 
and used all the said advances, according to his engagément and not 
otherwise. The appellants relying upon his said representations and 
accounting with him on the faith thereof, found that ke owed them, 
as of January 23d, 1873, the sum of $23,260.61, subject to such 
eredits as might arise from sales of consigned tobaeco already in 
their hands. In February, 1873, Millner saw the, appellants in 
regard to the unsettled balance which he owed them, and represent- 
ing his total inability to pay the same and threatening to avail 
himself of the benefit of the bankrupt law, offered-to make them 


an absolute conveyance of all the property he owned if they would 
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; 
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accept it in full. He represented the property, which they already 
held as security, as worth from $6,000 to $8,000 and told them 
it was all that he had on earth. Appellants, placing full faith in 
his representations and relying exclusively thereon, after giving him 
credit for the consigned tobacco then unsold in their hands at such 
prices as he deemed it to be worth, agreed to accept, in settlement, 
a fee simple title to the property which they had previously held as 
security, and to release him forever from the balance of his debt. 
They did this, as they aver, because they believed Millner’s repre- 
sentations and relied on the exhibit he had made to them of his 
affairs, and because they did not desire to force him into bankruptey 
and leave his family penniless. 

The bill further charges, that at the time of these transactions 
Joseph T. Millner and John P. Millner, brothers of the said James 
R. Millner, were also doing business as manufacturers of tobacco 
under the firm of Millner Bros. in Pittsylvania County, Virginia, 
where they resided, and that the said Joseph T. Millner, having 
frequently been sent to Baltimore by his brother James to confer 
with the appellants in regard to his business, was fully acquainted 
with the exact condition of James’ affairs. The agreement of com- 
promise between the appellants and James R. Millner, just referred 
to, was embraced in a written memorandum (Rec., pp. 125 to 127), 
bearing date the 23d day of February 1873, and it was carried out 
by the execution of a deed under date of March 15, 1873, from 
Millner and wife to the complainants, of the property so as aforesaid 
agreed to be conveyed. (Rec., pp. 12-13.) In both of these papers 
it is explicitly recited that upon settlement of accounts between the 
parties, Millner was justly indebted to the appellants in the sum of 
$15,758.67, which amount both papers expressly stated to be far in 
excess of the value of the property. (Ree., pp. 13, 125,126.) In 
consideration of the conveyance to them of the absolute title to’said 


property, appellants accepted it, as they had agreed to do, in full 


t 


satisfaction of their debt, and released all of said debt over and 
above the value of the property. 

The bill further avers that the firm of Millner Brothers, on or 
about the 5th of March, 1873, proposed to take the property, which 
was thus to be conveyed, from off the hands of appellants and to 
pay them therefor 16,000 pounds of manufactured tobacco of stip- 
ulated @rade and character, they representing that said tobacco was 
equal to the fair value of the property. Appellants agreed to accept 
the offer accordingly, believing the whole transaction io be honest 
and in good faith on the part of the Millners, and relying upon the 
representations to that effect of Millner Brothers and James R. Mill- 
ner. The agreement was reduced to writing and will be found in the 
Reeord (pp. 11-12). [It was carried out on the 10th day of June, 
1874, by a conveyance from the appellants to Millner Brothers, for 
a consideration of 35,000, of all the property which they had 
received from James R. Millner as aforesaid in comprontrise of his 
indebtedness to them. The appellants then further charged that 
the 16,000 pounds of tobacco which they thus received enetted to 
them only $5,239.16, which was consequently all that they received 
for the large debt which they had compromised with James R, 
Millner as aforesaid. On the 3d of September, 1874, Millner 

jrothers reconveved to James ht. Millner, in consideration of the 
sum of 36,000, the entire property which he had conveyed, as above 
stated, to the complainants, in satisfaction of their indebtedness, 
(See Deed, Ree., p. 16). The amount of Millner’s indebtedness, as 
arrived at in the accounting between them was reached, as has been 
stated, by allowing Millner tor the unsold tobacco, then in the hands 
of appellants, at such prices as Millner deemed it to be worth. 
When subsequently sold, however, it brought so much’ less, as to 


earry the amount of his actual indebtedness to them, at the time of 


theer release, up to about $18,000. 
The bill then charges that the whole of the transactions recited 
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were part of a plan deliberately concocted, between James R. Millner 


: and his brothers, to defraud the appellants. They aver that for 
several years prior to their settlement with and release of Millner, 
instead of applying their advances to him exclusively to the pur- 

— chase, manufacture and shipment of tobacco as he had expressly 


contracted. to do, such engagement on his part being the condition 
precedent upon which the advances were made to him, he had system- 
atically and fraudulently set apart and appropriated, from time to 
time, to his own use, out of said advances and without the knowledge 
of appellants, the large amount of $12,000; that at the time of said 
settlement appellants were wholly ignorant of the fraud thus perpe- 
trated on them, and had no suspicion that Millner had this money 
of theirs or any other moneys in his hands, and that the facts were 
fraudulently concealed from them by Millner in order to enable 
him to secure said release from them. They aver that Millner 
Brothers knew at the time that James R. Millner had in his hands 
the $12,000 so fraudulently retained, or at all events that he 
had a large sum of money in his hands, from said advances, which 
rightfully belonged to the appellants ; that Millner Brothers knew 


of said settlement and release and aided and abetted their brother 


therein, and procured and took to themselves the subsequent convey- 
ance of the property knowingly and to further the fraud, being aware 
: that the tobacco which the complainants consented to receive from 
them, as the price of said property, was to be manufactured with the 


money of the complainants. To that end the bill charges that the 


three brothers entered into a conspiracy to defraud appellants and 
took and used their money, which James R. Millner had so frandu- 
lently appropriated to himself, and worked with it as common 
apital, dividing the profits with him; that they subsequently 
conveyed the property in pursuance of said fraud to their brother 
a James and shared in the general division of the profits arising from 


the use of said money. 


From Mareh, 1874, the appellants charge that they rested until 
the 13th day of May, 1885, more than eleven years, in entire 
confidence that the said several transactions and settlements recited 
had all been fair and in good faith, and had accordingly treated them 
es a finality. On the said 13th of May, 1885, however, thtey charge 
that they received from R. W. Peatross, Ksq., one of the attorneys 
of James R. Millner, a letter bearing date of 12th of May, 1885, 
eivising them that said Millner, being in feeble health, had sent 
for said Peatross and had apprised him that he had wronged the 
ippellants in the transactions and settlements in question, and 
thet he desired to confess his wrong and ask the pardon of the 
sppellants, saying, however, that he was unable to do more than 
make the confeasion. (See letter, Rec., p. 23.) 

This letter the appellants acknowledged on May 13th, 1885, 
enclosing a letter for Millner, which they begged Mr. Peatross to 
eonvey to him, if he felt satisfied that Millner’s statement of his 
inability to make restitution was truthful. In their letter to 
Miller of the same date thus enclosed, they referred to the com- 
munication which they had received from Mr. Peatross and to 
Millner’s assurance that he was powerless to make restitution. 
Phe coneloding paragraph of their letter places in so conspicuous 
a leht the spirit in which the appellants had intended to deal 
with the apparently repentant debtor, that they deserve to have it 
brought, in their own language, to the notice of the Court. It 


was in these words: 


‘Relieving that no man, at such a solemn time, would utter 

ought than the truth, we freely extend to you the forgiveness you 
i , ? } 
crave, with the earnest hope that this act may assist you. to remove 
the remorse vou express, 
“ Very sincerely yours, 
* HorrmMan, LEE «& Co,” 
“ee letters, p. 24.) . 
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On June 4th the appellants were in the town of Danville, on 
other business, and having laid these letters before their counsel 
there, they were advised, for’ the first time, that Millner was amply 
able to make pecuniary restitution, being rated as worth from 
$60,000 to $70,000. Subsequently the appellant, Hoffman, re- 
ceived from Dr. Boyland, the resident physician at Buffalo Lithia 
Springs in Virginia, where Millner was, under the Doctor’s care 
as his patient, a letter dated June 6th, 1885, written at Milner’s 
desire, and requesting Hoffman to come to the Springs to seé 
Millner, adding that although Mr. Peatross had written the appel- 
lants the facts in the case, Mr. Millner would prefer to see Hoffman 
personally. (See letter, f. Ree., p. 22.) | 

After further communication from Dr. Boyland, (Ree., p. 22) 
Mr. Hoffman received a letter dated June 10th, from Millner 
dictated to Dr. Boyland, requesting Mr. ‘Hoffman to call and see 
him immediately, with a postscript from Dr. Boyland himself 
informing him that he thought it would be advisable for him to 
do this as soon as possible (Ree., p. 23). Accordingly, as the bill 
avers, Mr. Hoffman, accompanied by his counsel, Mr. Harrison, 
made a special visit to the Springs to hear what Millner had to 
say. He arrived there on the night of June 11th. On the next 
day, June 12th, an interview took place between Hoffman and 
Millner, in which the latter, as the bill avers, laid bare to Hoff- 
man the whole history of the fraud and wrong which he had 
done to Hoffman, Lee & Co. ; stating that instead of using the 
advances which had been made to him, exclusively for the pur- 
poses to which they were dedicated by the agreement to furnish 
them, he had set apart portions of the same, for his own use, as 
so-called earnings or profits, and that at the time when he made 
the compromise and settlement with Hoffman, Lee & Co., already 
referred to, and professed to surrender everything he had on earth 


to save himself from bankruptcy and his family from ruin, he 


s, 
‘ 


‘ 
actually had in his possession $12,000 of their funds, which he 
bad thus fraudulently appropriated, namely, $5,000 in gold and 
£7 (4M) in creenbacks, He said that he had not seen a day of 
rest or peace since he did this wrong; that he was in very bad 
health, in mind and bedy, and could not feel satisfied with this 
load of guilt oppressing him; that he had long desired to make 
restitution, and had so informed his friends and counsel, but they 
msured him that he was not able to do so, and he had believed 
them: that the letter of his counsel, Mr. Peatross, (Rec., p. 23) 
did not carry out his wishes, and therefore he had sought to have 
Hoffman come face to face with him and settle the matter satis- 
factorily. in order that he might make himself right with God 
md man. Millner accompanied this confession by minute details, 
showing exactly how he had considered and carried out the fraud 
und be charwed that he had been aided and abetted in it by his 
brothers, Joseph and John, who were cognizant of said fraud and 
had purchased and subsequently reconveyed to him, in furtherance 
f the same, the land which he had conveved to Hoffman, Lee & 
('o. to procure their release of his indebtedness. The bill charges 
that in this interview Millner gave to Hoffman an inventory of 
his assets, aggregating over $31,000, which will be found on page 
21 of the Reeord. He closed with an offer to make Hoffman, 
Lee & Co. a conve vance of certain property and pay them certain 
moneys in full satisfaction. These they would have been glad to 
receive, and so said to him, but Millner said that he @ould not 
ert without thi counsel of Mr. Peatross, whom he requested Mr. 
Harrison forthwith to see and acquaint with all that had passed, 
nd ask him to come down and see him. (Millner). This Harri- 
con did, but Peatross refused to vo, and declined to advise Millner 
to make any restitution or settlement of any kind, as he said he 
did not believe the latter was capable of knowing what he was 
about. Millner had anticipated this objection and had besought 


Harrison to obviate it if possible. (Ree., top of p. 9.) Failing in 
this he employed Judge Aiken as his counsel. (Ree., pp. 86, 88.) 
The appellants thereupon, as well as their counsel, advised Millner 
of the position assumed by Peatross and that it had become necessary 
for them to seek judicial relief, and they accordingly filed their bill. 
After the above averments, they concluded by charging that the 
whole settlement between Millner and themselves was void, and 
claiming to hold said Millner for the full balance due them, which 
they aver to be $14,056.26, as of March 4th, 1874, with interest, as 
shown by their account stated, filed with the bill (Ree., p. 18), and 
amounting on the first of June, 1885, to $23,541.71 in all. They 
further claimed that the $12,000, admitted by Millner to have 
been fraudulently set apart by him from their advances, belonged 
to them, and that so far as it was invested by Millner and his 
brothers in the purchase of the land in- question, it created a 
resulting trust in their favor. They charged, specifically, that 
the deed of conveyance procured to be made by them to Millner 
Brothers was procured as part of the fraudulent scheme; that the 
16,000 pounds of manufactured tobacco, ostensibly given by Mill- 
ner Brothers as consideration for that deed, was manufactured by 
them, under agreement with James R. Millner, with part of the 
$12,000 belonging to the appellants, and that said deed as well as 
the subsequent conveyance from Millner Brothers to James R. 
Millner was fraudulent and void. They say that Joseph T. and 
John P. Millner by being parties to the fraud, conspiring with 
their brother James to cheat the appellants, and by using the said 
money of appellants with knowledge, became also responsible to 
the appellants for any loss sustained by the latter in consequence 
of the conspiracy and the misapplication of the funds. ‘The bill 
accordingly prayed that all said deeds of release and conveyance 
should be annulled and the property in question should be conveyed 


to the appellants ; that John P. Millner and Millner Brothers and 
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The answer further denies the averment of the bill: that J. T. 
Millner had been sent to Baltimore, by his brother James, to confer 
with complainants, ete., and was thus fully advised of the standing 
of James’ affairs. Respondent admits that after appellants got this 
property from James R. Millner and wife, they sold it to Millner 
brothers for 16,000 pounds of manufactured tobacco as alleged. 
This tobaceo, he says, was estimated, at that time, by Millner 
brothers, as worth from 810,000 to $12,000. Millner . Brothers, 
he says, had no use for the property, and would not consent to buy 
it (though the appellants were offering it to them at $16,000) until 
they ascertained that they could pay for it with 16,000 pounds of 
tohaceo. OF all this the respondent says that the appellants were 
fully advised, as the negotiations progressed. Respondent denies 
further that James R. Millner represented the real estate which he 
conveved to the appellants to be worth $15,000, Respondent “ is 
of opinion’ that James R. Millner did not regard the property as 
worth more than 810,000. He says that Millner Brothers, when 
they bought the property for S1L6.000 in tobacco, believed that 
they were re alizing less for the tobacco than thev could ret for it 
on the market, but they made the transaction, because tt was an 
vcommodation to the appell tits, and because they Siw their way 
out of the sale to their brother James. The answer then goes on to 
deny all fraud, combination or conspiracy on the part of James R. 
Millner and Millner Brothers. Respondent says he does not believe, 
and henee denies, that James R. Millner misapplied or set aside to 
his own use any of the advances made to him by appellants, and 
“js satistied ” that he faithfully applied all the money advanced, to 

, 
working the tobacco, which he shipped, in good faith to appellants, 
If James KR. Millner had $12,000 or any other sum of appellants’ 
hheetnwe’s. respondent avers that he did not then nor does he how 
know itor believe it.” He admits, that after the compromise with 


appellants in 1873, James R. Millner engaged with Millner Brothers 


a 


tal 
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in the mercantile business, and contributed $5,743.33 to it. He and 
they also worked tobacco in partnership, James R. Millner contrib- 
uting $7,000 to the business and having one-third interest in it. [It 
will be noted here that these two amounts, which James R. Millner 
thus immediately threw into business with his brothers, aggregated 
a little over the sum of $12,000 which the appellants aver and insist 
that Millner had reserved to himself fraudulently, with the knowl- 
edge of his brothers, out of the moneys which they had advanced 
him.] The answer then goes on to deny all fraud in these transactions 
and avers that during all the negotiations, appellants were informed 
that James R. Millner would be interested with Millner Brothers 
in their business, and would be a third owner of the tobacco which 
they paid for the repurchase of the property. He denies that 
Peatross was ever counsel for James R. Millner, to make any 
admissions, or wrote the communication to the appellants as such 
counsel. He did so, the answer states, only as a private friend of 
James R. Millner, and at his request, which, if true, does not seem 
greatly to alter the situation. Said James R. Millner, respondent 
states, was an insane man, and believed to be on the verge of the 
grave when those communications were written. Among a number 
of the delusions under which he was then laboring was one that he had 
wronged the appellants, and it seemed to give him a great deal of 
annoyance. It was at his request, and in the hope that it might in 
some way relieve his mind, that Mr. Peatross, out of compassion, 
ete., wrote the said communications. The answer further states 
that Millner was not, in all probability, worth more than $8,000 
or $10,000 perhaps, above his indebtedness, and that his family 
was a most helpless and dependent one. Respondent says he knows 
nothing of the truth of the allegations in the bill as to what occurred 
after the appellants had received the communication from Mr. 
Peatross. He repeats his denial that the appellants have any right 
to relief in the case, and especially denies that they have any such 
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right as against the respondent himself or the firm of Millner 
Brothers. 
The answer is diffuse, with many repetitions and details, but the 
above condensation is believed to present a fair statement of its sub- 
stantial averments, | 
(reneral replications were duly filed by the appellants (pp. 198- 
199). A @reat deal of testimony was taken upon both sides—much 
of it before the filing of either answer, and all, before the filing of 
John P. Millner’s. There is also a very considerable quantity of 
documentary proof. The Cireuit Court, on the 13th day of May, 
1887. dismissed the bill. Its opinion will be found on pp. 200 to 
(2 of the Reeord. It was rested, by the learned judge, entirely 
the ground that there were no facts, independent of the state- 
ments of Millner himself, which proved fraud, and that those 
statements were the result of an insane delusion, 
The appellants respectfully submit that the learned court below 


cred in ite deeree, and asks leave to make the following : 


ASSIGNMENT OF ERRORS. 
Firat. 
lt wes error in the Court to find, pon the whole evidence, that 
the ame wf were ret « ntitled te the relief praved by their bill, 
Second . 


There was error in finding that there was no sufficient proof of 
fran the part of Millner or the appellees, or any of them, in 


procuring the settlement between the parties made on the 28th of 


Third. ain 


in flexdine that there wae no misrepresentation on the part of 


larmee PL. Millmer. at the tome of and with a view to the said settle- 


ee ee 


— i. 
Oa 
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ment, as to his pecuniary condition, and especially as to the effect 
that the assignment proposed, and made by him and his wife, was 
a conveyance of all his property to the appellants. 


Fourth. 


In holding that there are no facts which showed fraud, independ- 
ently of the statements of James R. Millner himself, and that 
Millner’s whole impressions and statements in 1885 in regard to 


the facts and accounts, were the result of an insane delusion. 
Fifth, 


In finding that when James R. Millner made the confession of 


his dishonesty at the Lithia Springs, in 1885, he was laboring 


under a mental disorder, which deprived his statements then made 


of all force and effect as proof of the frauds which he acknowledged. 


Sixth, 


In finding that the settlement of 1873 was made mainly upon 
the terms suggested by the appellant Hoffman ; that said terms were 


“ com- 


proposed by Hoffman, and that the imputation of fraud is 
pletely refuted” by the alleged offer of Hoffman to reconvey the 


property assigned to Millner for $10,000. 


Seventh. 


In refusing to grant against John P. Millner, surviving partner 
of Millner Brothers, the relief prayed, especially, against him as 


such survivor, in the bill of appellants. 


Tue Law. 


There was no dispute on the part of the Circuit Court that the 
averments of the bil! would fully have entitled the appellants to 


Is 


ilewed in the bill. Did or did not James R. 
the time of his settlement with the appellants, 
thereto, represent to them that he had no 
hes rmlelteddmems to the iiP hevond the property 
bev agreed to accept on such representa- 

ft which thev released their claims 

pres ntations, did the appellants 

ving in good faith altogether upon 

He then, did thes accept the eom- 

reas Tl hen thes would beet have done 

t Were the re presentations, on his 

«+, did he not know that they were 

the assistance of his brothers, in 

| did they not knowingly and wilfully, 

wre. take pert in its perpetration ? Had 
tthe settlement, to the knowl- 

nt of money, whether belonging 

therwise acquired, which he might 

nis debt to the appellants if he had 

“ | tor ei Ls Lie aft carrving on busi- 
vl fraudulently tnduced the appel- 

L hes umd the like, all mvolving the 


<yoeesstul fraud. are the crucial 


espons proven to have been made 
i prrent, hey amount to 

tion for relief. Whether Millner 

i them. im therefore ; que stion 


nd effect as proof. If he is 
, when he made them. there is onlv so 
| It the fraud is established, inde- 


“ ~ , ry ake = hes chy th reer whether he wis 


hen he made them. or. indeed, whether 
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he made them at all. As evidence, original or confirmatory, or 
both, they are naturally of grave importance if admissible, but it is 
only from that point of view that the Court can be troubled with 
considering them, 

In view of the very broad and,.as it is respectfully submittted, 
the very extreme statement of the learned Judge below, that there 
are ‘no facts which show fraud independent of the statements of 
Millner, in 1885,” it will be necessary and is but proper to enter 
with some particularity into the presentation of the evidence. This 
is so voluminous, however, as to compel the counsel of the appel- 
lants to content themselves, to a considerable extent, with stating 
the result of the proof and respectfully inviting the attention of the 
Court to it, in detail, as it appears in full on the face of the Record. 

As a preliminary fact the Court is requested to note the admis- 
sion of counsel (Ree., p. 186) that $15,531 was the total assessed 
value of James R. Millner’s property, real and personal, at the time 
the admission was made (1886). John P. Millner, in his testimony 
given on the 23d of February, 1886 (p. 159), puts the value of 
his brother’s assets at or about $20,000. In his answer (Ree., p. 
198) sworn to on the 24th of June, 1886, he singularly reduces it 
one-half, to $8,000 or $10,000. In the memorandum given by 
Millner himself, at Lithia Springs, to Mr. Hoffman, on June 12th, 
1885, of property standing in his name, he values his assets at 
$31,000 and estimates his debts at $3,500 (Ree., p. 21). One of the 
items of that estimate, however, is a balance of $10, 100, supposed to 
be due by Messrs. J. P. Pleasants & Sons. It turned out, however, 
that this item was largely overestimated, as the balance shown to 
be due to Millner, principal and interest, on the 30th of May, 1886, 
appears by the account of the Messrs, Pleasants (Rec., p. 192), to 
have been only $2,019.13, reducing Millner’s statement by $8,000. : 
This account was introduced by the defendant, Overby, himself, 


with his deposition (Ree., p. 191). That deposition develops 


rt fart. that Mr. Owerby. a= committee of Millner, had 


« r res | amt heel net in hix et LE any hooks, papers, 

rr) ate fu. er sheet mente « ' wry kine. relating te transactions 
- 

we TI r am! the appellants, with the single excep- 


tract of February 28th, 18725 This may well 
r the entire i@norance of the matters and faets in con- 

bh Mr. Owerby sets up in his answer. i Rec., p. 1OL), 

papers and books of the lunatic should have.been kept 
eeewion of hix committee, and by whom thev have been 
pertinent question<. the anewer to which does not 

war Vir. fiwerhe further. in hie deposition (Ree, p. 192) 
ntreet of February 28th, 1873, which he saVs 

counsel, as the «ame of which a copy was 

res-ecamination of James P. Harrison, Msg. 

» foumt on pp. 125 amd 126 of the Reeord, and is iden- 


py file! bw appellants. It was literally carried 


t bey ll, bw the exeeution of the deal -of March 

2 | }? oan, | 25.5 \« the indebtedness of Millner 
art. i terme f the settlement evidenced by saicl 

ood ded. may te a fumdamentally material question, 

— a ball ins reyvard fo it. are souuhe to be im- 


arin “er * ' Tt }’ ME illew r Rer.. }?}?. 1 %4- 195), iis 
stimony (Ree. p. 158), it is important t» ascertain 


‘ scr ree tine tet srl deel ityat referred to settle that 


Mitixers INDERTEDNESs IN 18 


erved that there no dietinet dental, in the case, of 
pverments of appellants as to the amount which was 
Millmer at the time of the settlement of 1873. The 
Milloer «avs, in his answer, that he knows nothing 


i,  Millner. in hi answer, does not pretend to deny 


zeigt | 
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21 
it or to assert any knowledge of his own upon the subject. He 
does not even pretend to say that he believes the averments of the 
bill, in that regard, to be false. He simply denies that James R. 
R. Millner ever admitted the indebtedness claimed. Whether he 
admitted it or not, is, of course, immaterial, if he did really owe 
it. Undoubtedly the Record shows that he did set up all sorts of 
claims and pretensions, during the treaty for a settlement, and even 
went to the extent of insisting that the appellants were his debtors 
instead of his creditors. But all this absurd talk and bluster referred 
to by John P. Millner (Ree., p. 194), in his answer, manifestly 
amounted to nothing but an effort to force the appellants to accept 
his terms, with a view to the fraud which he contemplated. This 


is demonstrated by the fact thai when driven, at last, to the necessity 


of definitely adjusting the account, and making some provision for 


its settlement, he could not avoid confessing, on the face of both 
the agreement and deed of 1873 (Ree., pp. 13, 125), that “ upon a 
settlement of the accounts of the said advances, secured as aforesaid, 
the said James R. Millner is now found to be justly indebted to said 
Hoffman, Lee & Co. in the sum of $15,758.67.” There being no 


averment or pretence that there was any fraud on the part of the 


appellants, in procuring the settlement of February, 1873, or in the 


preparation or recitals of the deeds, the conclusiveness of the recital 
in question as against James R, Millner, and all claiming under 
him cannot, it is submitted, be the subject of dispute. Moreover— 
if more could be necessary—it is distinctly proven by Mr. Lee 
(Ree., p. 47, Ans. 6) that the very figures, in which the indebtedness 
is stated, in the deed, are in James R. Millner’s own handwriting. 
And this is proven and admitted likewise by John P. Millner, in his 
deposition (Rec., pp. 165, 166, Cross-Int., 260-261). The sugges- 
tion by which John P. Millner, in his answer (Rec., p. 195), 
attempts to account for the statement of indebtedness which was thus 
made in the deed and agreement, is as puerile as it is gratuitous and 


mt. He save: “ Respondent does not know how the indebt- 
J e to be reetted in that deed as being 15,758.67, unless 
res thet the parties, having agreed upon a final and lumping 


hetween them, in the manner aforesaid, had then no 
nterest te controvert or dispute as to what the true 

v te In the first place, there is no evidence at all that the 
ot was intended to be what Mr. Millner calls “ lumping ” 
aot of James R. Millner’s debt. As to thiat there was 

low conn Odes jeart nf appellants, bout, on the contrary, a 
«ertion and admission that it was * justly * due. The 
DADULL. consisted moan agreement as tr the credit 
' : Miilluoer <hould have for the tobacco im the hands of 
TC ots, still onseld (Ree, pp. 41, 42, Hoffinan, Cross-Int. 4 to 
i ‘ithe comseent of apy llants to accept less than Millner owed 
them. on the faith that he offered them all that he had. As 
pe tf th, both agreement and deed yo on sprectfically to 
recite that the sum of 815,758.67. in which Millner was found 
tor tx mustiv indebted to the appellants, far exceeded the value 
t the property whe: the appellants ayreedl to accept Th com pro- 
rise lf the transaction had been merely intended to relieve 
Millmer from his indebtedness, without reference to what that 
might be, there would obviously have been no necessity for the 
recital «of ny amount of indebtedness, and much Jess for the 
vimission that it was larger than the value of the property which 
was to be conveyed for its extinguishment. The obviously proper 
recital, in such a case as John P. Millner’s answer supposes, would 
have been that the parties, not being able to agree as to the state of 
their accounts, had agreed to compromise their differences by con- 
veving, on the one side, and accepting on the other, the property 
stipulated to be taken. Tf, as John P. Millner puts it, “there was 


, 


no longer any interest to controvert or dispute ’ as tothe true 


amount, there was certainly none, and especially on M'liner’s part, 
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to state a false amount and specifically declare it to be true. 
Except as the recital of an ascertained or admitted fact, the very 
basis of the settlement, there could have been no possible object 
in making the statement of actual indebtedness a part of either 
the agreement or the deed. That the amount arrived at is, in 
fact, a just and true balance, apart from all admissions, is proven 
distinetly by both Mr. Hoffman and Mr. Lee (Ree., pp. 20 and 
47), and is shown by transcripts from their books, verified by their 
accountants as well as themselves, as will appear by the Record 
(Rec. pp. 18 to 20, 42, 50, 51, and 56 to 58). 

That Millner’s pretended imputations upon the integrity of 
the appellants, prior to the settlement and pending the negotia- 
tions, were utterly base and unfounded, and intended merely to 
secure a favorable compromise '\v threats, is demonstrated by the 
fact, that within a month after the deed .of release, he wrote to 
them, offering to give them his business again (p. 62, Exhibit No. 
7): procured his brothers to urge appellants to renew their rela- 
tions with him (Exhibit No. 4, p. 60), and told them that “ the 
most of the difficulty that had occurred between them had been by 
the talks of others” (Ree., p. 62). Millner Brothers, themselves, 
advised John to turn his business again over to appellants (Rec., 
p. 60, Exhibit No. 4). 

The indebtedness of Millner to the appellants being thus shown, 
it may be important to consider the extent of his indebtedness, if 
any, to other people. About this, it does not seem that there can 
possibly be any mistake. We have it distinctly ascertained, under 
Millner’s own hand. In his letter to the appellants, dated December 
6th, 1872 (Ree., p. 129), written during the course of the negotia- 
tions concerning the settlement in controversy, and with a view 
thereto, he states, explicitly: “J have closed up.my account with every 
body except you, by selling some of my fixtures.” ... I wrote you 


that I did not, intend to sell any of them as I would only like a few 
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hundred dollars of paying out, but when I ot your letter after- 
wards and saw nothing but a low sale, I thought it best to pay up 
everything then and have some little money to pay expenses and 
meet the issue.” To the contrary of this, there is nothing in the 
Record, and, even if there were, the representatives of Millner 
would be estopped from setting it up as against the explicit state- 
ment volunteered by him to the appellants, for them to act on, as 


one of the elements in their negotiations, 


As TO THE SETTLEMENT. 

Standing thus, as Millner did, upon his own showing, indebted 
to the appellants, and to no one else, the next question arises as to 
the material facts of the settlement. The first inquiry which they 
present is as to which it was, of the parties, that the proposition 
came from, to transfer and accept the property mentioned in the 
agreement im full settlement of Millner’s debt. Kxaept as a fact 
hearing, more or less, upon the general question of fraud, the deci- 
sion of this question cannot be material, one way or the other. 
Whether the appellants, misled by Millner’s representations, pro- 
pense | to him to give them the property in question, believing it 
from: those representations, to be all that he could give, or whether 
he. in connection with the same misrepresentations, proposed to 
them to aceept it in full, cannot be at all important to the 
tit lt is partienlarly noticed, however, in this place, because 
the learned judge below (Ree., p. 201) lays particular stress 
ypon the alleged fact, that “the terms” of settlement finally 
“reel open were proposed by Mr. Hoffman before*he had an 


mterview with the defendant Millner. This assumption is pre- 


comet to be based upon the testimony of John P. Millner (Ree., 


-—~-— 


op. 157, 185, 186), there being none other, to a like effect, in 


Record. The Circuit Court appears to have accepted this 
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testimony as if there were nothing else in the case to contradict or 
question it. It is not worth while to consume the time of the 
Court by going through the long details of this .witness’s pro- 
tracted deposition to show the contrary. It is believed to be suffi- 
cient, to refer their Honors to the sealed agreement of compromise, 
so often already cited (Ree., top of p. 126), where the language used 
is explicit enough to set the question at rest. The words are these: 
“ Whereas the said James R. Millner is unable to pay the said debt 
in full and has offered by way of compromise to said Hoffman, Lee & 
Co., that he and his wife will by a proper deed surrender and release 
to the said Hoffman, Lee & Co., or to Robert C. Hoffman, for their 
benefit, all the right, title and interest whatsoever in law and equity, 
including the wife’s contingent right of dower of them, the said 
James RK. Millner and wife, and to all the property, etc.,”’ describ- 
ing the property therefore mortgaged and conveyed in fee under the 
settlement. The same clause concludes by the direct recital in these 
words ; “ And whereas, the said Hoffman, Lee & Co. have accepted 
the said offer of compromise.” The subsequent deed from Millner 
and wife, of March 15th, 1873, carrying out the agreement just 
quoted, again recites (Rec., p. 15), that the appellants “at the 
instance and request of the parties of the first part, have consented and 
agreed to accept the property, etc., in full satisfaction and discharge 
of their debt.” Nor is this all. 

Mr. Harrison, one of the counsel for the appellants, being before 
the commissioner as a witness, was requested by the counsel for 
the appellees, on cross-examination (Rec., pp. 111-112), to state 
what information he had from his clients as to what the agreement 
of February 28th, 1873, was; that is to say what was agreed by 
Millner and upon what terms and inducements the appellants 
released him. He answered (Rec., p. 112, Ans. 17): “ Mr. Hoff- 
man came to Danville and put up at the Paxton House, I believe. 
While here he and Mr. Millner had a conference. Mr. Millner 
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and so did Mr. Hoffman. Mr. Milner threatened 
pley uniesa Mr. Hoffman took what he had and 
« in full of all his debt. Mr. Hotfman finally 
lewd to the Axton farm, that being all Mr. Millner 


ev? in fill se ttlement of the debt.”’ The witness, 


vimese! fon eross-examination (Ree., pp. 175-176, Ans, 

. ing asked whether Millner Brothers did-not “try to 

: ipa Lee & Co. to settle with James R. Millner,rather than 
‘ \f -» wet James R. Millner to settle with them,” answered, 


{ 


biel. They might have done if, T can't say.” 


roe, 


sion is in the face of his positive testimony 

13-147), in which he states that Mr. Hoffman, 
’ 

nee of the witness and of his brother J. T. 

Rn. NMillner to settle, proposed that he would 

«if he would give up the place and fixtures, 

iti mn. Lee & Co. already had a mortgage, And he 

tt when he communicated this proposi- 

1 fir — that he would soe! them in h—— 

ents changed his mind and said that he 


i let him remain upon the place for that 
t 


Vicrexver ss REPRESENTATIONS. 


that Millner was indebted to the appel- 

nm the agreement and deed of" settlement, 

verty, which was conveyed and accepted 

the any l} its, provided they would consent 

te release, although it was confessed on the 


reelf that the debt was largely in excess of 


be received. The next question which 


- f= Tieeit. mS, tyeen what representations, Jf anv, did 


‘* agree to make the sacrifice. They aver, as has been 
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shown, that it was because Millner represented to them that the 
property which he proposed to convey was all that he had in the 
world. The appellee, J. P. Millner, when called to testify on this 
point, without pretending to know of his own knowledge whether 
his brother did or did not in fact make the representation in ques- 
tion, endeavored to create the impression that he could not have 
done so. For instance, on being asked by his counsel (Ree., p. 157, 
Question 183), whether Hoffman ever required, or James R. Mill- 
ner ever agreed, to give up all the property he had in the world 
in the settlement, his reply is, “1 don’t think sir, he ever did. I 
don’t think he could have done it.” He then goes on to say in 
answer to further questions, that he never was asked by Hoffman 
to require his brother, nor did he ever ask the latter at Hoffiman’s 
request, to give up all the property he had. He further adds 
(Ree., p. 169, Ans, 283) that Hoffman never told him that James 
R. Millner surrendered everything. This is the sort of proof and 
the only proof by which it is endeavored to be shown, in contradic- 
tion to the testimony of both of the appellants (Hoffman, Ree., p. 
30, Ans. 14, 19, 21, and see p. 48, Ans. 8, 9), and of James R. 
Millner’s own letters, that the Jatter did not profess to surrender all 
the property that he had for the purpose of inducing the appellants to 
release him. Notwithstanding this, when cross-examined on behalf 
of the appellants (Ree., p. 169, Int. 282), as to how much property 
besides that conveyed to appellants, James R. Millner owned, in 
February, 1873, the same witness was compelled to answer, “ I 
don’t know sir, he claimed that his father owed him ; how much 
I don’t know,” thus attempting to create the impression that James 
R. Millner did not represent the property which he conveyed, to be 
all that he had, at the very moment when he practically states, what 
he knew to be false, namely, that James R. Millner in facet had 
no other means, except a supposititious indefinite claim upon his 


father. Mr. Lee further stated in this connection (Rec., p. 48, 


MH) 


hb thew already had a mortgage for $15,000 (Ree., 


; Pie context of Mr. Hoffman's testimony (Ree., p- 
: ‘J . & tt wg lemme ~ is part of his statement (from which 


elow has selected another part and only a part) 
© in which Mr. Hoffman made him the 
Millner that the property ai question Was 

sw«l in the world.” It further shows (Ree., 
O) that when Millner mortgaged the prop- 
timated it as worth 815,000. > Assuming 
true when made, iis Hoffman hac ra | 

ms he swears he did assume (and see Dep. of J. 
166. 167. Ans. 262. 265: |. lov, Ans. 183), his 
oreperty for S10,000, giving him four 

her a pea inne nt of only £2,000 in cash, 

pert Mlillner’s own representations and 

vas, a very liberal proposition to him, in 
state] was the truth. It would have 

bv the appellants of more than 85,000, 

due. and would have given to Millner 

s afresh, with his property in his posses- 

cmd without the lyleot upon his credit 
shown, he apprely mded from the reeord- 
wtually executed. That, with the 

eel from » third of the encumbrances already upon 


pay fer it and his eredit unimpaired, Millner 


~ the cash payment, 82,000, Hoffman had a right 
: , Millner’s own letters justify this (Exhibit 
io? > [i proven ty his brother (Ree., }). 166, Answer 


i the property to be worth 816,000 when the 
vf That he had actually in his Possession at 
212.0) in cash, is demonstrated by the appellees’ own 


eeentiy be shown, and his refusal to accept the offer is, 


farther «lk monstration, as we have already suggested, 
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that, with his hands full, he intended to force the property upon 


Hoffman and give him nothing else. 


But how Hoffman’s having 


made the offer can be construed or considered as relieving Millner 


from the imputation of fraud, in representing that the property was 


all that he possessed in the world, when in fact it was not the one- 


half of his possessions—or how it rebuts the proof, under his own 


hand, that he actually made that false representation—the counsel 


of appellants humbly confess themselves unable to comprehend. 


As TO MILLNER’S MEANS AT THE TIME OF THE SETTILEMENT. 


Having thus ascertained what Millner represented to be all the 


means he possessed, at the time of the settlement which that repre- 


sentation induced, let us endeavor to ascertain what means he then 


actually had. 


) 


tions false ® 


The answer to this enquiry is riet far to seek. 


In other words to what extent were his representa- 


Indeed 


it is admitted distinctly in the answer of J. P. Millner (p. 197), 


that after the compromise in 1873. James R. Millner went into 
| , 


partnership with Millner Brothers in the tobacco business, and con- 


tributed $7,000 to the capital, and that he then joined them also in 


the mercantile business, to which he contributed $5,743.33, making 


$12,74 


*> *>d*> 
*d.edeD 


in all, 


And this, at the very time that he was solicit- 


ing the appellants, as has been shown, to take his business again 


and-advance him $3,000, telling them he “ had lost all by them’ 


’ 


(p. 62), and notifving them that they could have “ nothing to go 


upon” for such advances as they might make, except his “ honor 


as a gentleman.” 


R. Millner’s possession just after the settlement, and ajas paid td™ ~ 


That the said sum of $12,743.33 was in James 


Millner Brothers, as stated in John P. Millner’s answer, is further 


definitely established and detailed by the latter as a witness for appel- 


lees, in his deposition (Ree., p. 170, Ans, to Int. 294, 297, pp. 173- 


174, Int. 320-321), and there is no pretence of denying or disproving 


it anywhere in the Record. The money was paid by James R. Mill- 
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lown ( Ree. op. 174. 175. Anewer to Int. 321, 328 to 335). 
\ ormeees! on cross-examination (Ree., p. 175, Int. 336) as to 
+t ~ok«of Millner Brothers showed the fact of their hav- 


Janw« the two large amounts (87,000 and $5,000), 


7 er was compelled to reply—“ ] can’t actly that they do, 
de Phey will «how for themselves ’’—but they 
chown Even when James R. Millner became a 


wh thee payments, in both the tobacco and merean- 
“ho writings were executed between them, strange to 


we (J. P. Millner. p. 175, Ans, bebed). 


ly letne evtabliched then, that James R. Millner came out of the 
ett et with ower 812,000 cash in hand and a release by the 
of ; ; “OV , *. | 

ot of all aime, and it having been previously demonstrates 


beet re press ntl to the appellants, in order .to induce the 
nett ent. that he had nothing in the world dut the real estate, 
mdace! them te accept in full, by means of such repre- 


. tien, it is respectfully submitted that the alleged fraud, 


representation, is definitely and fully made out, and 
we of the appellants is established as set up in their bill. 

It ix of no importance where Millner got the monev, if he had it 
BB ~ that he had it. at the time when he declared that he 


t He deliberatels procured the compromise and the release 


siwrerne. with falsehood, the gow faith and confidence of his. 


Bat the case of the appellants 1s nevertheless very far from stop- 
bere, although it might well be rested on what has been said 
reade. It is charged in the bill that the 812,000, thus shown 
wal admitted to have been in the POSSESSION of James R. Millner 
it the time of the compromise of 1873, and which he immediately 
liter. iris peated over to his brothers iis capital in the two concerns 
vhich he became a partner with them, was the actual monev of 

tie apy llants, which Millner hac fraudulently =f aside and cCon- 


cealed for his own use, from time to time, instead of appiying it 
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to the purposes for which the advances were made. This is believed 
to be literally demonstrated by the proof. The first mortgage of 
February 13th, 1871 (Rec., p. 122), given by Millner to the appel- 
lants, to secure the repayment of their advances of $15,000 to him 
for the year ensuing, contains an express covenant on his part (Ree., 
p. 123) to ship to the appellants all the tobacco which he shall 
work or caused to be worked during that year. The extension of 
that mortgage, bearing date the 3d day of May, 1872, to secure 
further advances to the same amount of $15,000, prior to the Ist 
of June, 1872, is made upon precisely the sameterms and conditions 
as the original mortgage (Rec., p. 124), and it is specifically recited 
(Ree., p. 123), that the advances were made to Millner “to aid him 
in his business of manufacturing tobacco.” There was, therefore, 
no source, except the advances of complainants, from which Mill- 
ner could derive any moneys—no tobacco business (and he had 
no other business) which he could conduct consistently with these 
engagements. The state of accounts between him and the appel- 
lants, as recognized by the terms of the compromise, shows that he 
had received more than $15,000, over and above the value of all 
his shipments, down to that date. What had he done with that 
money? There is no suggestion in the Record, on the part of the 
defendants, that he did any other business to which he could have 
applied it. There was nothing to which he could honestly apply it, 
except the manufacture of the very tobacco, to the shipment of which 
the appellants were entitled, arid his shipments of which fell over 
$15,000 short of the advances. He received no advances from 
any one but the appellants. Whence, therefore, except from the 
money of the appellants, could the fund have proceeded, which 
was confessedly in his hands when the appellants released him? If 
there had been any other supply, his books would have shown it, and 
his brother, who was thoroughly familiar with his business, and be- 
came his partner and received and used the money, could certainly 
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é 
have shown where it came from. The absolute failure of al! attempt 


to do this, coupled with the facts just stated, is equivalent to a con- 
fasion, that the money in question was money which he had received 
from the appellants, and had not applied to the purposes to whieh he 
mnted to apply it. It is not perceived that there can be any 
eseape, ander the proof, from this conclusion. John P, Millner 
<< adventurous enough to state, in his answer (Ree., foot of p. 196), 
that “he is eafiefied that James R. Millner had considerable 
money before he began getting advances from appellants, and that 
ght to hove had same at the time of his settlement with 
mplainants.”” Bat he does not venture to commit himself as 
vhere the “ considerable money ” which he mentions came from, 

il the appellants, in examining him, elicit any positive 
oformation from him on the subject. When interrogated upon 
rews-examination (hee., ). 178, Int. 362 to 366) he was unable 
to get any closer to an answer, than by saying that he did not 
think " that James R. Millner could have retained thet amount 

f money from the advances of appellants during the period 
referred to. TDeing re-examined in chief (Ree., p. 183), he testified, 
from hearsay, that James “must have made a good thing ” i 
1267. and “must have” made 811,000 in 1868—but, for the 
eterwal between that and 1873 he does not account, nor for 
James’ own deliberate statement, so often repeated—that “ outside 
f « few hundred dollars,” he had nothing but the property mort- 
vovei—and reiterated in the same letter, in the words “I have 
got no money” (Ree., pp. 129, 130). That John P. Millner 
vas thorenghly well aware of his brother's condition and knew 
vat he had no resources, whatever, except the advances of the 
yppellants, is demonstrated by the letter of Millner Brothers 
(Ree, p. 59) to which the attention of the Court is particularly 
invited. In that letter, as late as December 19, 1872, they justify 


themselves for having telegraphed appellants to let them draw 


ae 
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for $1,000, by saying, that James “was compelled to have” 
$800, and so “needed” that small sum, that they had to make 
arrangements to raise it for him. 

The retention of this money by James R. Millner is not merely 
conclusive as proof of the falsehood of his repeated representations 
that he had nothing, wherewith to pay the debt of the complain- 
ants, except the property which he conveyed to them, but is, of 
itself, a specific fraud in another connection. It is averred, in the 
bill (Ree., p. 3), to have been the express condition upon which the 
appellants made their advances to Millner, from the beginning, 
that he should appropriate every dollar thereof to the purchase 
and manufacture of tobacco, to be shipped to the appellants alone, 
and should not, without their permission, divert any part of the 
same to any other purpose. This is not only the spirit and mean- 
ing of the written stipulations in the mortgages, as already shown, 
but is specifically proven by Mr. Hoffman (Ree., p. 29, Ans. 4 and 9) 
and by Mr. Lee (Ree., p. 48, Answer 8). The counsel for appel- 
lees objected to the evidence of Mr. Hoffman, under the 9th inter- 
rogatory (Ree., p. 29), on the ground that “the written agreement 
speaks for itself.” Whether the objection was or was not: well 
taken was not decided below, and it is not therefore open to 
contest here. It seems proper to suggest nevertheless that the 
objection was plainly not maintainable. It is not averred, nor 
does it anywhere appear, that the agreement for advances was in 
writing, and the mortgages to secure the advances do not profess 
to recite its provisions but only refer to it, without more. Millner 
himself declares, besides, in words, that his contracts with the 
appellants were “both written and verbal,” and insists that he 
had complied with every one of them. (See his letter of March 
15, 1873, top of Rec. p. 59). This, he also insisted upon orally, 
in his negotiations for the compromise (Ree., p. 48, and Ans. 10) 


uwd the appellants declare that they believed him (Id., Id). It 
«the falsehood of this statement of Millner’s, as an independent 
representation, in part inducing the acceptance of the compromise 
fered, which the bill sets up (Ree. p. 4), and it is here relied 
mn, as bemg com lusively established by the proof that the $12,000 
had been fraudulently abstracted by Millner, as already shown, in 
specific violation of his specific engagement as to the appropriation 
to be made of the advances, | 
Nor can th deliberately concocted scheme of fraud be fully seen 
through and appreciated, without reference to the further proof 
what immediately followed the compromise settlement. As 
early as Dee. 19th, 1872, Millner Brothers had written to appel- 
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ts. advising them, as a “ friend and “ with the purest of 
tives,” to settle their difference with James R. Millner, telling 
thet “the agitation of the thing had already damaged their 

«we more than they had any idea of,” and warning them, “ can- 
lidly.” that if it should terminate in a lawsuit, their business in 
that loeality would be practically destroyed (Rec., pp. 59, 60). 
(io the Sth of March, 1873, soon after the agreement for. com- 
oromixe had been entered into, but before it had been cohsum- 
mated byw the execution of the deed of the property (Ree., p- 12), 
wreed to be aceepted, Millner Brothers, agreed to purchase the 
identical property from appellants for 16,000 pounds of tobaeco 
Ree., pp. 11-12), and on July 10th, 1874, this agreement was 
esummated by a deed to them from the appellants, with a 
recite! consideration of 35,000. They, in their turn, conveyed 
the <ame property back to James R. Millner himself on September 
tnd TS74. for an alleged consideration of $6,000. John P.° Mill- 
ner testifies (Ree., p. 167, Answers 266-269) that before Millner 
rothers agreed so te purchase it, from appellants, James R. 
Millmer had agreed to buy it back from them for $6,000.  Fur- 


ther on, in his testimony (Rec., p. 168, Ans, 277) he first flatly 
denies this, and then almost immediately (Rec., p. 169, Ans. 278 
to 282, 284), as distinctly reaffirms it. On further cross-examina- 
tion, he admits (Ree., p. 170, Ans. 293, 296) that James R. Millner 
had an interest, to the extent of one-third, in the tobacco manufac- 
tured by Millner Brothers in 1873; that the 16,000 pounds of 
tobacco, to be delivered by Millner Brothers to appellants in 
exchange for the property, as just stated, were manufactured and 
shipped in that year, and that James R. -Millner’s “ input ” into 
the tobacco firm of Millner Brothers, for the season of 1873-74, 
“when he worked as a partner in that concern,” was $7,000 (Ree., 
p- 171,, Ans, 297). The result of all this conveying and reconvey- 
ing was, that James R. Millner got back his property for an appar- 
ent consideration of $6,000, paid to his brothers, he supplying 
them, in the very act, with $7,000, to help to manufacture the very 
tobacco with which they were to buy it from the appellants, and 
being entitled to one-third of the whole 16,000 pounds himself. 
The money which he supplied has been already shown to have 
been the money of appellants, fraudulently appropriated by James 
R. Millner to his own use. The upshot of the whole transaction 
thus was, when reduced to its elements, that James R. Millner got 
rid of his admitted debt of $15,758.67, due the appellants, by 


applving their own money to the manufacture of the identical 


tobacco, which was all that the appellants realized for the property, 
in consideration of which they had granted him a release. In 
other words, he extinguished his obligation to them by paying 
them, through his brothers, about one-third of its amount, out 
of their own moneys, fraudulently retained in his hands. It must 
be conceded that he was in his right mind and altogether doli 
capax, when he did this, whatever may have happened to him 


afterwards. 
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Hap THE APPELLANTS ANY NOTICE OF THE FRAUD 
Prion TO 1885? 

It has already been shown that the appeilants confided in the - 
integrity of James R. Millner and, relying implicitly upon the 
truth and good faith of his representations, consented to settle- 
ment and sacrifice which they otherwise would not have made. 
They aver, in their bill, and both of them testify, explicitly, that 
they had no cause to suspect that they had been treated dishonestly, 
in such settlement, until May 1885, when they received the letter 
from Mr. Peatross (Ree., p. 23), which has already been referred 
to. (See deposition of Hoffman, p. 23, Ans, 32, Lee, p. 48, Ans. 
14). It is suggested, however, by John P. Millner, in his: answer 
Ree. p. 195), that the appellants were fully advised of the nego- 
tiations between James R. Millner and Millner Brothers, by means - 
of which the property in question was purchased from the appel- 
lants, by Millner Brothers, and afterwards resold to James R. 
Millner. The answer further avers (Ree., p. 197) that appellants, 
when they agreed to take 16,000 pounds of tobacco for the prop- 
erty, were aware that James R. Millner would be a third owner of 
the tobacco, and that the consideration money ($6,000), which he 
was to pay, would be for the two-thirds belonging to .Millner 
Brothers. The testimony of John P. Millner however, when 
examined for the appellees, does not quite come up to these aver- 
ments. He admits (Ree., p. 169, Ans. 284, p. 168, Aris. 274), 
that the negotiation for the purchase of the place, from the appel- 
lants, was commenced and completed by himself and his brother 
J.T. Millner for Millner Brothers, and that he did not:tell the - 
appellants that James R. Millner had agreed to give 86,000 for 
the place, until after the settlement of February 28th, 1873, had 


been made. He deposes, however, that he did inform them ulti- , 
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mately and “after the fact,” that the purchase had been actually 
consummated (Rec., pp. 184, 185, Ans. 425 to 435). Instead 
however, of proving that the appellants knew that James R. 
Millner had become a partner of Millner Brothers, and was 
interested to the extent of one-third in the 16,000 pounds of 
tobacco, with which Millner Brothers bought the place, he con- 
fines himself to deposing (Rec., p. 185, Ans, 437), that the appel- 
lants “must have known” that James R. Millner was “ working 
tobacco, with Millner Brothers in 1873.” Hoffman, he says, was 
at the factory “in 1874, and may have been there in 1873,” and it 
was “no secret.” When asked (Rec., p. 185, Ans. 432), whether 
Hoffman had been told what James R. Millner “had paid” for 
the farm, he answered, “ Yes sir, we told him what he had agreed 
to pay us for it.” Indeed there is no doubt that Hoffman, Lee 
& Co., became aware, before the transaction was consummated, 
that James R. Millner had agreed to purchase the property back 
from Millner Brothers. But that consummation did not take 
place until September 3rd, 1874. (See deed, Rec., p. 16). Mean- 
time, by his letter of April 15th, 1873 (Ree., pp. 62 to 64), Mill- 
ner himself had informed the appellants, that his condition was 


impecunious and embarrassed, and had written to them for their 


- permission to keep his deed, to them, off the record, so that when 


he gave his bonds to Millner Brothers, or paid them for the land, 
he could fall back on his original title, and prevent people from 
finding out, to the injury of his credit, how he had settled with 
appellants. In that very letter, he told the appellants that “land 
bonds would answer Millner Brothers until he paid them for the 
property ” (Ree., foot of p. 63). The appellants had consequently 
no notice whatever, that James R. Millner had at his command 
the large sum of $6,000—much less $12,000—immediately after 
his insolvency and settlement with them. On the contrary, his 


entire letter just referred to, described him as in a needy and 
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struggling condition, and was as far as possible from indicating 
that he had retained anything but his credit and energy, with 
which to begin the world anew. It will be observed too, that 
he does not make the slightest allusion to his having become a 
partner in the firm of Millner Brothers. On the contrary, he 
explicitly says (Ree., top of p. 63), “ I have made arrangements 
with Millner Brothers to work for me, all the tobacco that I can get 
the money to pay for.” Further on he adds, with equal distinct- 
ness, that although it will cost him more than he could work the 
tobacco for, himself, he prefers to do that and “have it done right 
than to werk it himself.’ And so Millner Brothers, in their letter 
of July 24th, 1873, to appellants (Rec., p. 60) proposing to them to 
take James R. Millner’s business once more, refrained carefully from 
indicating in any way, that James had become a partner in their 
house, but treated “ his business” as entirely his own, and, in that 
and their previous letter of July 15th, 1873 (Ree., p. 65), drew as 
plain a distinction as possible, between the business of their brother 
and that of their firm. In their contract of March 5th, 1873 
(Ree., p. 11), with the appellants, to purchase the Millner place 
for 16,000 pounds of tobacco, Millner & Brothers make no men- 
tion, whatever, of any interest of James R. Millner in the tobacco, 
or of his being engaged. in its manufacture, and specifically cove- 
nant that the tobacco shall be “equal in all respects to the 
tobacco of the same brand manufactured by James R. Millner 
in 1872.” : 
Although, therefore, the appellants may well have known 
that James R. Millner was working through his brothers, and 
manufacturing tobacco on his own account, and had ‘contracted 
to buy his farm back from Millner Brothers, when he could 
pay for it; although, too, on their very rare occasional visits 
to Danville (Ree., p. 43, Ans. 25 to 28), they may have seen 


him at his brothers’ factory, and may have heard, from rumor 
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(Hoffman, Ans. 27, Rec., p. 43), that he was getting on 
in his business, in after years, there was nothing whatever to 
give them the remotest suspicion, that he had retained large 
funds of theirs in his hands, when they settled with him, and 
had cheated them into the settlement by false representations and 
fraud. In settling with him and releasing him, in 1873, their 
avowed purpose, as well as his, was that he should start the world 
afresh, unburdened by old obligations, and it was not only no cause 
of suspicion, but none of surprise, that he should, in twelve years, 
have made himself comfortable and reasonably prosperous. It is 
not a very commendable defence, at best, for a man to say: “ It is 
true that I defrauded you, but you did not find me out, soon 
enough to have the wrong righted.” Whatever force however 
there may be, legally, in such a defence, apart from its honesty, 
the appellees have established no color of’ right to it in this case. 
How completely Millner Brothers put the appellants off their 
guard, by writing on July 15th, 1873 (Rec., p. 65) that they 
themselves would receive $12,000, in ten days, which would “ put 


them square with the world,” will hereafter be considered. 


THE PARTICIPATION OF MILLNER BROS. IN THE FRAUD. 


It is only left, now, to consider the share of Millner Brothers 
in the fraud of their brother John P. Millner. That they had 
any knowledge of or participation in it is absolutely denied by 
the surviving partner John P. Millner, in his answer (Ree., p. 196). 
The proof lies in a comparatively narrow compass. 

That Millner Brothers were fully aware of the differences between 
their brother and the appellants, and were anxious that those dif- 
ferences should be settled, is established by their letter of as early 
a date as December 19th, 1872 (Ree., p. 59), already referred to, 
in which they urged an adjustment “as a brother and friend to 
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both parties,” and endeavored to impress the appellants with 
the belief that they would lose all their business in that section 
if they attempted to enforce their demands by suit. Mr. Hoffman 
testifies that Joseph T. Millner, the now deceased partner, was 
present as “friend and adviser” of his brother James, at the 
greater part of the interviews in which the settlement was agreed 
on (Hoffman, Ree., p. 30, Answer 16). He had “shown great 
solicitude” for its consummation and assisted in its negotiation 
(Hoffman, Ree., p. 39, Answer near foot of page and p. 43 Cross 
Int. 19 to 21). Mr. Lee testifies that Millner Brothers evinced a 
special interest and desire in securing the settlement and made 
every effort, through Joseph T. Millner, to complete the com- 
promise ” (See Answer 12, Rec., p. 48). Millner Brothers were 
the mouthpiece of James R. Millner (See their letter of July 
24th, 1873, Ree., p. 60), in soliciting appellants to take back his 
business and in bespeaking their assurance that they would 
“not attempt to make any more out of him on the old Score” 
and were “ perfectly satisfied with the settlement ” they had 
made with him. Indeed the close intimacy of their relations 
with him and to his business has been already shown from the 
evidence, and 1s demonstrated by their letters to the appellants, in 
regard to his affairs (Rec., pp. 59-60). The testimony of John P. 


Millner, himself as a witness for appellees, leaves the fact, so far as 


he is to be believed, no longer open to dispute by him, that Millner — 


Brothers (both partners) not only intervened in the settlement, but 
conducted the negotiations and completed the compromise (Rec., 
pp. 156-157, Answers 179 to 181 and 169, Ans. 283). ‘It is true 
that he contradicts himself over and over, in regard to all the 
details, on this point (See his testimony Rece., p. 164-165, and 
p. 178, Ans. 359), but that is hig own responsibility. 
There is one specific piece of evidence however which so con- 


clusively establishes the criminal connivance of Millner Brothers, 
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as to supersede the necessity of all other proof. The Court will 
remember that a short time after the compromise, James R. Mill- 
ner, who had represented himself to the appellants as penniless, 
suddenly produced and paid over to Millner Brothers in ¢ash, as 
partnership capital, the large sum of $12,500. When the atten- 


tion of the appellants was called, for the first time, in 1885, by 


James R. Millner’s confession hereafter to be considered, to the 
fact that he had fraudulently appropriated $12,000, of their ad- 
vances, to his own use, and had agreed “to give it to John and 
Joseph Millner to work on joint account at their factory ” (Ree., p. 
35), the appellant, Lee (Ree., p. 49, Ans. 15), in looking over the 
letter files of the firm was astonished when his memory was 
recalled to a letter from Millner Brothers of July 15th, 1873 
(Ree., pp. 65-66), in which they wrote to the appellants (top of 
p. 66): “ We are glad to inform you that $12,000 more will make 
us square with the world, The next ten days will give us that amount 
which will be all we will need, till another season.” In their total 
ignorance of the fraud and their entire confidence in Millner 
Brothers, this letter had naturally created no suspicion in their 
minds when they received it. With the light thrown back on it 
by future developments, it tells the whole story. When cross- 
examined as to the $12,000, which Millner Brothers announced 
by it to the appellants that “the next ten days” would give them, 
Mr. John P, Millner broke absolutely down. He was asked 
(Cross Int. 320, p. 173): “ Did you get $12,000 from any source, 
in the Spring of 1873, other than from Hoffman, Lee & Co?” he 
answered, categorically, “no, sir, I did not. All that I ever got 
in the tobacco business was $7,000 from Jas. R. Millner.” Being 
further asked whether James furnished him any funds, in his store 
business, and if so, how much (Int. 320, Ree., pp. 173, 174), he 
replied, “yes, sir; he gave me $5,500 and something; I forget 


exactly what, now.”’ To the enquiry as to when he expected to get 
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the $12,000 referred to in the letter, he responded, “ we expected 
to get it on shipment of goods” (Int. 323, Rec., p. 174). The 
next question (329) was, “to whom and what goods?” He 
answered, “to any one that we could sell goods that we had: manu- 
factured in our factory.” Question 325: “Did you get the 
$12,000 in the next few days after July 15, 1873?” Answer: 
“T can’t say. We may have gotten more than $12,000. We sold 
a great deal in the West, Baltimore, Philadelphia &c. It was 
claimed that we ruined the Baltimore market on low priced goods ”’ 
(Cross Int. 327). “Did you not, in that letter, refer to some 
single source from which you expected, at that time, to get 
$12,000?” Answer: “No Sir, I did not. The only source was 
the tobacco in my house.” When asked (Int. 399, p. 177) whether 
any commission merchant, other than appellants, furnished him the 
requisite funds to manufacture with in 1873, he replied, “ J can’t 
say, my books. will show, which can be had by them, or any 
one else who wishes to see them.” In his answer to Int. 350 
(p. 177) he admits that he had no contract for advances with any 
one but the appellants. Question 355: “In 1873 how niuch 
tobacco did yon market in April, May, June, and July to other 
parties than Hoffman, Lee & Co.?” Answer: “Can’t say. My 
books will show.” Question 356 (p. 177): “Did you in these 
months market enough to other parties to pay you $12,000, and 
will your books show this?” Answer: “J don’t know. If I 
did, the books will show it.” This is all the account he can give 
of the transaction. He is unable to name any amount received 
from any one but the appellants, and cannot tell whence he received 
the $12,000 or whether he received it or not. He has not an 
account of sales to produce or an entry of receipts to show. By 
the account of sales of the 16,000 pounds of tobacco with which 
Millner Brothers purchased the property of their brother from 
Appellants (pp. 20, 21), which was the highest-priced tobacco 
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named in the accounts, it will be seen that it netted about $4,500, 
or about 31 cents per pound, after deducting taxes and charges. 
At this rate it would have required nearly 39,000 pounds to have 
brought $12,000, if the total value had been advanced, which of 
course would have been out of the question. Millner Brothers 
would, therefore, have had to receive advances on largely over 40 
thousand pounds, from others than the appellants, in order to 
get $12,000, and when it is considered that they already had 
contracted to ship 16,000 pounds to the appellants, to ‘pay for their 
brother’s property, and confessedly sent the greater part of their 
manufactured tobacco to appellants besides, the pretence feebly 
suggested that they received and expected the $12,000 from con- 
signments other than those made to appellants, is reduced to an 
absurdity. They plainly received no money, as John P. Millner 
said, at first (Ques. 320, p. 173, ubi supra), in the Spring of 1873, 
other than that advanced by appellants, except what they got 
from James R. Millner. From the appellants they had con- 
fessedly no part of the $12,000 in question, and the identity of 
the amount which they wrote that they would certainly. receive, 
in ten days, with what James R. Millner confessedly paid them, 
demonstrates their connection with him in the appropriation and use 
of the moneys of appellants to that amount. It would be simply 


irrational to treat it as a mere, if indeed a possible, coincidence. 


THe CONFESSIONS AND ALLEGED INSANITY OF JAMES R. 
MILLNER, 


The counsel for appellants venture to believe that the case set 
up in the bill has been proven, to demonstration, by the facts 
already submitted to the Court. There is, however, an additional 


phase of the controversy which is both unusual and interesting. 


The appellants rested, as has been shown, for nearly twelve years, 
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upon the settlement which had been made in 1873, regarding it as 
a finality, and without any suspicion that it had been procured from 
them by fraud. The first notice that they received of the’ imposi- 
tion which had been practised upon them, was through a letter, 
bearing date, May 12th, 1885, from Mr. R. W. Peatross, a member 
of the Danville Bar, which will be found at the foot of page 23 of 
the Record. The writer informs them that he wrote it at the 
request of James R. Millner, who he said was very feeble in mind 
and body, and was much troubled about a wrong which he said he 
had done the appellants at the time when he compromised his 
indebtedness with them. According to Mr. Peatross; Millner 
stated, that, at the time, he had withheld information: from the 
appellants as to some of his property, and was, therefore; guilty of 
practising a deception upon them, for which he felt condemned 
and which he wished to confess and ask pardon for. He added, 
however, that Millner said he regretted that he was not in a 
condition to do more than simply confess his wrong. Mr. Peatross 
said that he had promised Millner to make known his desire to 
the appellants, and thought it would be a relief to him to know 
that he had done so, and he further told the appellants that if they 
could find it in their hearts to write Millner a forgiVing letter, 
they would be likely to confer good upon a man whom he regarded 
as an object of compassion. The appellants promptly replied, 
enclosing a letter to Mr. Peatross which they requested him to 
deliver to Millner, if he felt satisfied that the statement of the 
latter was truthful, as to his inability to make restitution. The 
letter for Millner which was enclosed has already been. referred to, 
and we are confident that its terms and spirit will commend the 
writers to the respect of the Court. Both letters will be found on 
page 24 of the Record. The appellants received no reply from 
Mr. Peatross until June 8th, 1885, when, in reply to an enquiry 


from them, he wrote to them that he had received their letter and 
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forwarded to Millner the one which they had enclosed for him 
(Rec., p. 25). Meantime, Mr. Hoffman received a letter from Dr. 
G. Halstead Boyland, the resident physician at the Buffalo Lithia 
Springs, Virginia, under date of June 6th (Ree., p. 22), inform- 
ing him. that James R. Millner was a patient of his at the 
Springs, and was suffering from Bright’s disease. He said the 
cerebral symptoms were such as to render Millner incapable of 
transacting business, and he desired the doctor to inform Mr. 
Hoffman of’ his condition, which was very feeble, and to say 
that he had received the letter of appellants. Millner added 
that although Mr. Peatross wrote the facts in the case, he would 
prefer to see Hoffman personally, and would like very much 
to have him stop over for a day if he should be passing that 
way. In the interim, Mr. Hoffman had gone to Danville upon 
other business for which he was summoned by his counsel (Ree., p. 
33, Ans, 41). During that visit he showed his counsel the letter of 
Mr. Peatross and a copy of the correspondence. He was startled, 
he says, to learn from them, that Millner was considered a very 
rich man, worth probably $50,000, and he at once determined, by 
their advice, to institute suit, should that statement be confirmed. 
On returning to Baltimore he consulted Bradstreet’s Commercial 
Agency books which rated Millner as worth from $50,000 to 
$75,000. On the day that he received the postal card of Peatross, 
dated June 8th, Hoffman received also Dr. Boyland’s letter, and 
immediately 6n its receipt telegraphed for his counsel, Mr. Har- 
rison, to meet him in Baltimore. The latter arrived next day, 
and Mr. Hoffman urged him to accompany him to the Springs, 
as he inferred from Dr., Boyland’s letter that he might need 
the advice of counsel. On the 10th of June Mr. Hoffman 
received another letter from Dr. Boyland (in reply to a telegram 
of his) informing him that Mr. Millner was in no immediate 


danger, and did not want to put him to the trouble of an unneces- 
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sary visit, but suggesting that it might be better for Millner to 
have a talk with him and get the business off his mind (Ree., p. 22). 
At the same time came a letter from Millner himself, also under 
date of June 10th, written by Dr. Boyland for him (Rec., top of 
page 23), telling Hoffman that he would like him to call and see 
him immediately, as he would like to have the worry of the 
business off his mind. Dr. Boyland added a postscript of his 
own, in which he stated that he thought it would be advisable for 
Hoffman to call and see Mr. Millner as soon as possible. ° 

The next day, Mr. Hoffman went with Mr. Harrisor. to the 
Springs. Mr. Harrison went only upon the express condition 
that he should not be present at the projected interview‘ between 
his client and Millner (Hoffman, Rec., p. 46, Cross Int. 47 to 
47 R. D. Quest. 3). On arriving at the Springs, Hoffman con- 
sulted Dr. Boyland as to Millner’s condition and learned from 
him, that although he was suffering from Bright’s Disease, he 
was in no immediate danger, and was “in all respects well 
enough to conduct a business interview.” After Mr. Hoffman 
had made the Doctor aware of the importance of his business 
with Millner, the Doctor reiterated that Millner was “ quite 
competent to conduct any interview that he (Hoffman) might have 
with him, clearly and intelligently ” (Hoffman, Ree., p. 44, 
Cross Int. 31, and see Boyland’s letter giving his professional 
opinion to Hoffman, Rec., foot of p. 60, and also his ‘letter to 
Judge Aiken, Rec., p. 87). Next morning Hoffman met Millner 
at breakfast. They exchanged greetings cordially and had an 
interview at Millner’s cottage shortly after. No one was present 
but Millner and Hoffman, it being the distinct request of the 
former that the interview should be strictly private (Hoffman, 
Ree., p. 45, Cross Int. 39). 

It is impossible to give the details of the interview, without 


unduly extending the limits of this brief, which the counsel of 
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appellants have already been forced to make much longer than 
they desired. The Court is respectfully referred to the testimony 
of Mr. Hoffman (Ree., pp. 34 to 40 in chief, and pp. 45 and 46 on 
cross examination). Millner opened the conversation and con- 
tinued to lead it throughout, always requesting Mr. Hoffman to 
“hear him out” (Ree., top of p. 35), whenever the latter inter- 
rupted him. He gavea thorough and perfectly concatenated state- 
ment of his whole affairs, and was “ entirely consecutive and clear 
in everything he said ” (Ree., foot of p. 37). He recited, with great 
precision and fulness of detail, the commission of the fraud charged 
in the bill and described the participation of his brothers in it and 
in the advantages derived from it. There is not a single particular, 
in those regards, averred in the bill or established by the proof, as 
hereinbefore set forth, which he did not fully and distinctly repeat 
and emphasize, remembering all the main facts of his transactions 
with the appellants with “ singular accuracy, considering the lapse 
of time” (Ree., p. 39, Ans. to 2nd Question). He described his 
physical condition and the progress of his ill health, and said 
(Ree., p. 34) that when his physicians advised him that he had 
Bright’s Disease and was incurable, it had “ made him think a 
great deal of his future.” He said he had read some sermons of 
Mr.- Moody, on “ restitution,” and knew that he ought to pay 
back what he had taken from the appellants, without which he 
could not make his peace with God nor join the church. [It is 
in evidence, that before he went to Lithia Springs, he had con- 
sulted the Rev. Mr. Trayman, as to his spiritual condition, and 
had received from him a copy of Moody’s sermons. On the 
clergyman’s next visit, he asked him to read to him a sermon 
on “restitution,” and consulted him as to the doctrine, in which 
Mr. Trayman concurred with Moody (Trayman, Rece., p. 113, 
Ans, 25)]. As an evidence of Millner’s intelligence and of the 
thoroughly business-like view with which he had sought and con- 
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ducted the interview, it will be noted that he had prepared in 
advance and handed to Mr. Hoffman a memorandum of the assets 
at that time in his possession (Rec., foot of p. 21). He said that 
if he had not lost so much money in the previous y ar he would 
have paid the appellants before, and that he had hoped that if Mr. 
Hoffman came down to see him he would give him time and let 
him work it out (Ree., p. 36). His brother John, he added (Ree., 
foot of p. 36), had discouraged him from making confession to the 
appellants of the wrong that he had done them, and from repairing 
it. He said that he had been much disappointed at the conduct of 
John, “in whom he had lost all faith as an honest and a good 
man,” so much so that he had destroyed a will whiich he had 
made, under which John was to have control of his property, 
because he had become convinced that the latter was unworthy 
(Ree., p. 34). His wife also, he said, although she was willing 
that he should take some money and settle the matter with the 
appellants, if he could not make his peace with God, neverthe- 
less threatened to leave him, with their children, if he took too 
much money for the purpose of such settlement (Ree.,: foot of p. 
34). When informed by Mr. Hoffman that the state of his health 
(Ree., p. 36) precluded an arrangement, based upon his working 
out the debts, he then made an offer of settlement, by way of 
compromise, which resulted in an agreement on the part of Mr. 
Hoffman, to accept a lot in Danville at a valuation of $5,500, 
with $2,200 in cash, in full satisfaction (Ree., p. 37). Mr. Hoff- 
man assigns (Ree., p. 40, Ans. to 5th Quest.) as a reason for 
accepting so small an offer, “the evident contrition and remorse 
of Millner,” and his “assurance that while it rested: upon his 
conscience, he could not improve in health, but feared it would 
kill him, as the thoughts of it took away his rest and peace 


of mind.” In consequence of what Millner had told him, as to 


the opposition of his family and the desire of his brother to put 


ee 
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him into a lunatic asylum (Rec., p. 38), Mr. Hoffman made the 
reservation (Rec., p. 37) that he would make no settlement with 
him, without the consent of his family and legal advisers, saying, 
at the same time, that the matter must be consummated promptly, 
or he would have to enter suit for the protection of his firm. 

It is proper, further to know that, in the course of the interview, 
Millner attempted to assign as a pretext, for appropriating to his 
own use, the $12,000 which he confessed to have withheld from the 
money of the appellants, his belief at the time of the settlement 
that the appellants had not dealt fairly with him as his agents. 
Mr. Hoffman at once declined to continue the interview, and only 
consented to do so upon Millner’s stating that he was then con- 
vinced of the integrity of the appellants, and begging him, with a 
strong appeal, not to do so (Ree., p. °5). In addition to the pre- 
viously prepared memorandum of his property, already referred to, 
Millner made to Mr. Hoffman a detailed statement of his then 
assets, with their cost and supposed value, of which Mr. Hoffman, 
then and there, under Millner’s dictation, made a penciled memo- 
randum, which will be found at the top of page 65 of the Record 
(see also Ree., p. 35, last parag.). 

In the course of the interview, Hoffman informed Millner that 
his counsel, Mr. Harrison, had come to the Springs with him. In 
the afternoon, Millner asked to see Harrison, as he wished him to 
take a message to Mr. Peatross, his counsel, in Danville, and make 
known to him his desire to see him at once. Hoffman was present, 
with Millner, in an interview, which he then had with Harrison, 
at his (Millner’s) request, and in which he repeated to Mr. Harri- 
son in Hoffman’s presence, as he had confessed to Hoffman, that 
he had taken $12,000 from the appellants (Ree., p. 37). After 
Hoffman had gone to his cabin, to paek up, Millner again called 
and asked for a final interview, in which he reiterated much that 


he had stated before, in “urging a quick settlement for the peace 
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of his mind.” He also repeated his conviction, that his brother 
John was entirely untrustworthy (Rec., p. 37), and entered into 


come detail (Rec., p. 38), as to his grounds for that opinion. 


The appellants are not compelled to rely upon the testimony of 


Mr. Hoffman, as to Millner’s declarations. In the interview which 
Millner sought with Mr. Harrison, as just stated, he commenced 
talking of his business with the appellants, and charged. Hoffman 
with being hard with him, and said that he ought to have let him 
off on easier terms. He commenced by stating that, in 1873, he 
had kept back $12,000 of appellants’ money. Harrison at 
onee protested against talking with him about that, in the 
absence of his counsel, and asked him not to speak to him 
on the subject.  Millner, in an impatient manner, ‘said’ that 
he had sent for Mr. Harrison for that very purpose. He 
said he wanted Ilarrison to see Peatross, in whom he had 
great confidence, and tell him that he had settled with Hoffman, 
and added that he wanted to tell Harrison all about it, in order that 
he (Harrison) might inform Peatross, without whose advice and 
consent he said he had promised to do nothing. He said that his 
folks had threatened to put him in an asylum as insane, but that 
he was not insane. He had “never had a moment of peace since 
he did this, and it had almost killed him, but he had gotten so bad 
off, now, that he was going to die soon, and that he wanted to make 
his peace with God and man.” He referred to Moody’s sermon 
about restitution, in which it was said that a man could not have 
his soul saved without making restitution. He had taken this 
£12,000 from Mr. Hoffman and wanted to pay him all he could, 
but it was over 820,000 and he could not pay it all (Ree., p. 108). 
He then mentioned what he had agreed to give Hoffman, but re- 
peated he would do nothing without the consent of Peatross. He 


pressed Mr. Harrison to see Peatross, and urged him:to help him 


to settle, saving: “that if his people did not let him settle, he 
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would go crazy sure enough.” On reaching Danville, Mr. Har- 
rison went down with his associate counsel to see Mr. Peatross, 


who said that Millner was insane, and that he would not go to see 


him or allow him to make any settlement, and that if he made any 
he would advise his family to upset it. Mr. Harrison states that 
Millner’s conversation was slow and full of repetitions (Ree., p. 
109), but he adds (Ree., p. 110), that having heard previously, 


from his physician, Dr. Harvey, who was also the family phy- 
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sician of Millner, that the mind of the latter was very weak, he 
remembered it and took special notice of Millner’s manner and 
: words. He says (Ree., p. 110, Ans. 6): “I saw no indication 
of mental delusion. His words were mouthed very much, at times, 
and he repeated a good deal, but he stated many things that I 
knew to be facts, and I asked him some questions to test his mem- 
ory. He himself said that he was charged with being insane, but 
he denied it.” “Of course,” added Mr. Harrison, “ my opinion 
is worthless, but I am convinced that he was not, and that he 
knew what he said fully.” These statements of Mr. Harrison, 
and his whole relation to the interview and his intercourse with 
Millner, were corroborated and further developed on his cross 
examination (Ree., pp. 114, 116 to 120). 

In order that there may be no doubt that the tenor of the inter- 
view with Hoffman was truly stated by that gentleman in his 
deposition, the Court is further referred to the deposition of Dr. 
Boyland (Ree., p. 71, Ans. 27), whereby it will be seen that Mill- 
ner stated its substance afterwards, voluntarily and correctly, to 
that witness (see also Rec., pp. 73 and 74, from 46 to 50th Ans.). 
He repeated the same on the evening of the day on which the 
interview occurred, to Mr. Goode, a leading member of the Bar, 
then the proprietor of the Lithia Springs, and residing there (Rec., 
pp. 94 to 95). He went further and desired to enlist Mr. Goode’s 


assistance in having the compromise carried out, which Mr. Goode 
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declined to give him. There can be no dispute, therefore, as to 
the faet that he made the confessions averred in the bill; that he 
was consistent and intelligent in making them ; that he appreci- 
ited the effect and character of the compromise which he agreed 
to: that he remembered its details with accuracy, St) as to state 
them afterwards to others, in addition to Mr. Hoffman, and that 
his statements were fully in keeping with all the evidence in the 
Record, touching the transactions to which the confessions referred. 
What weight his confessions are entitled to, as original or corrobo- 
rated evidene , must depend, of course, upon his mental soundness 
at the time they were made, And by mental soundness is meant, 
net merely his general mental equilibrium, but his capacity to 
ipply his mind soundly to the matters which he discussed with 
Mr. Hoffman, and to speak and act, in regard to those particular 


matters with intelligence and reason. 


Ture Evipesce as TO MILLNER’S SANITY. 


Phat Miller, after his conversation with Hoffman and the other 
witnesses which have been detailed, did gradually grow worse and 
become a lunatic, so that he was judicially committed to an insane 
“evium, where he died, a lunatic patient, during the pendency of 
this proceeding below, there is no question. That he had been 
previously affected, to some extent, in mind, by disease and bad 
habits, and had exhibited irregularities and vagaries in conduct and 
‘ehavior is also indisputable. The Appellants have no desire to 
minimize anything that is truly stated upon these points, or to 
escape its effects. But that the impressions under which Millner 
spoke and acted, in his various conversations at Lithia Springs, 
were, as the learned judge below has called them, “an insane 
delusion,” is a conclusion which, they humbly submit, is wholly 


outside the proot, 
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It will at once be recognized by the Court, that the question here 
is not simply as to whether Millner was in a condition, at the time 
of his interviews with parties at Lithia Springs, which would 
justify the Court in regarding what he then said as sufficiently 
above question, on the point of sanity, to furnish, nakedly and of 
itself alone, sufficient proof to maintain this proceeding. That 
question will not be argued, whatever may be the opinion of coun- 
sel in respect to it. It is not in the case. The question is whether 
an intelligent, deliberate, and reasoned statement—consistent in 
every regard with all the facts in the case—a statement made for 
practical purposes, under undoubted religious influences properly 
applicable to the case and circumstances which it details, is to be 
treated by a judicial Tribunal as the mere raving of a madman. 
The theory, on the other side, is that the confession of the crime 
was purely the outgrowth of a diseased religious excitement. It 
puts aside, altogether, the question whether the religious excitement 
was not the result of an actual rankling offence and of remorse at 
its commission. It ignores the common human experience, that 
remorse is the natural outcome of crime and. rarely maddens men 
because of purely imaginary transgressions. Men have rarely ever 
been known to repent of imaginary sin. 

Of course the state of Millner’s mind, after the interviews referred 
to, is a matter of no importance, except in so fur as it may tend to 
show his intellectual and moral condition at the time when the 
interviews were had. That his progress from a short time there- 
after was constantly in the downward direction, is the result of the 
whole of the evidence. It is equally manifest, also, that the over- 
throw of his intellect was in a large degree the result of the fact, 
that the arrangement which he entered into with Mr. Hoffman 
was not consummated, and that the present proceeding was conse- 
quently instituted. As early as the 21st day of June, 1885, Dr. Boy- 


land writes Mr. Hoffman: “ Mr. Millner desires me to make a final 
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appeal to you in this matter. He has worried so much about it since 
he ascertained that you, i. €., Hoffman, Lee a: Co., had determined to 
eue, that he is growing rajnidly worse, and is in a fair way to become 
actually insane, IT would not anaiwer for his sanity thirty days if this 
state of things continues. He has a wife and family, as you know, 
and is much distressed about them. J believe this business will kill 
him vunleas aettled at Once, and I think you would be doing the act of 
a Christian man to come here at once and settle with him.” (Rec., 
p. 84.) Ina letter to Judge Aiken, the counsel of Millner, Dr. 
Boyland, under date of July Ist, 1885 (Ree., p. 87), expressed the 
same views, with great earnestness ; informing him that the delay 
in the settlement was preying upon Millner’s mind, and en- 
dangered his mental condition, as well as retarded his general pro- 
gress. He added: “ There is some cerebral irritability in his case, 


due to sympathy with his disease—Chronie Bright’s Disease. He 


is sane and perfectly able to adjust this business, knowing exactly - 


what he wants, and taking a very intelligent view of the case. 
He takes exercise regularly, has a good appetite, and he is 
certainly compos mentis, Nevertheless, he is worrying himself 
to death, and the only relief for him is the séttlement of 
this affair. Hoffman, Lee & Co. will, I understand, accept the 
proposition, and the only thing wanted is for Mr. Millner to exe- 
eute his papers legally to the satisfaction of Hoffman, Lee & Co. 
It is really a case of humanity, and if the transaction is not done 
soon I would not answer for his reason, and am convinced that the 
worry, coupled with the anxiety to provide for his family, will hasten 
his death which would in that case probably not long be delayed.” 
This letter was written at Millner’s solicitation and was endorsed 
by him, with a request to Judge Aiken to come and see him at 
once, - (Reec., top of p- 88.) Mr. Goode, whose testimony has 
been already referred to, and who was a witness for defendants, 


testifies that Millner’s condition, both physical and mental, was less 
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aggravated upon his arrival at the Springs, in May, 1885, than 
when he had left in August of the previous year, and that he had 
gone on improving. In the latter part of June, 1885, Mr. Goode 
states that Millner informed him “ that the way of his soul’s salva- 
tion had been made plain to him, and from that time, for several 
weeks, the improvement in his mental condition was very marked, 
so much so that he seemed to me to understand himself perfectly 
clearly, and to be, I thought, quite rational.” (Ree., pp. 90-91.) 
This state of things continued, as the witness states, until a notice 
was served upon him, for the taking of depositions in the present case, 
which was on the 14th day of August. The service of that notice 
made a great impression upon him, and he seemed to have undergone 
an entire change in a few hours. He talked wildly and had a return 
of the restlessness which had characterized him during the first 
weeks of his visit in 1884, but in the meantime had entirely left 
him. The witness added, “J feel safe in saying that from the day 
of the service of the notice referred to there was a perceptible change 
each day for the worse in his mental condition until the 20th day 
of August, when he came to me and informed me that he was 
satisfied that Hoffman, Lee & Co. had an agent here for the pur- 
pose of assassinating him, and requested me to have some special 
guard kept over him and his room ” (Ree., p. 91). In answer to 
questions’ addressed to the witness as to whether, in the conversa- 
tion in which Millner recited to him the proposed compromise 
with the appellants, Millner spoke coherently and intelligently, he 
answered that he did not speak coherently, but witness understood 
what he meant; that his mind did not wander, and witness under- 
stood him to be stating what he recollected of the transactions 
referred to. When Mr. Goode asked him what led him to offer 
restitution to the appellants at so late a date, he said “ he thought 
he probably would not live long, and that when he went out of 
this world, he wanted to be right (using that identical word)—he 
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wanted to be right—with his God” (Ree., p. 95, Ans. 13 to 16). 
In reply to the 23d Int., Ree., p. 97, Mr. Goode said: “I am 
frank to say that I should have been greatly gratified if the coun- 
sel of Mr. Millner could have approved of the proposition which 
he submitted, or in any other way settle the controverted matter 
between these two parties, for I believe that the pr'osecution of this 
suit seriously imperils his life”? To Mr. Harrison, the wretched 
man stated that he wanted him to go to Mr. Peatross for him ; 
“that he had settled with Hoffman ;” that unless that settlement 
was consummated, it would kill him or put him in thé insane asylum, 
because he could not rest in mind or soul” (Rec., p. 117, Ans. 48). 
In fact the whole testimony concurs in showing, that whatever 
might have been the final result of his ill-health and consequent 
cerebral disturbance, his disappointment at the failure to consum- 
mate his compromise with the appellants was beyond all doubt the 
immediate, precipitating cause of the overthrow of his reason. For 
the purposes of this case, therefore, his capacity is to be judged by 
his condition before he was overwhelmed by that catastrophe. 

The unfortunate man, according to all the witnesses who knew 
him, was, at his best, of very bad qualities, and uncertain and unen- 
viable character, disposition and temper. The picture drawn of 
him by his brother, John P. Millner, in his deposition is not a 
pleasant one. Indeed, the portraits which they respectively draw 
of each other, make anything but an attractive family group. 
The disease under which James labored, according to the testi- 
mony of his family physician, Dr. Harvey, was the result of the 
grossest excesses, in every variety of brutal indulgence (Rec., p. 146, 
Ans. 91, p. 142, Ans. 56, p. 143, Ans. 65). In the doctor's 
opinion the impairment of his mind was not the less due to these 
causes than the diseases of his body. His brother, John, attempts 


(Ree., p. 162, Ans. 227) to account for his traits, by stating that 


when he was quite small, a cart ran over him, and from that time 
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“we considered him partially cranky, and was told by his physi- 
cians never tocross him, as he was liable to be thrown off his balance at 
any time.” Notwithstanding this, the same witness gives in the next 
breath as a reason for James’ incapacity, for several years, to under- 
stand the effect and meaning of what he did and said, the too great in- 
dulgence of his brother in tobacco and whiskey (Ree., p. 163, Ans. 
236). According to his relative, Dr. Trotter (Rec., p. 150, Ans. 122), 
James R. Millner was unhappy in his disposition, “ being selfish, 
exacting and intolerant of the rights of others.” His habits were 
peculiar (Rec., pp. 150, 151). He was intolerant of advice (p. 
122, Ans. 150). According to his brother he “ used to be fractious, 
years ago” (Ree., p. 161, Ans. 217). As a general thing his wife 
and children were afraid of him (Id., Ans. 151). “ He never was 
a man to make amends: that he was sorry so and so” (J. P. Mill- 
ner, Ans, 306, p. 172). Altogether he seems preéminently to have 
been a man to whom, in hopeless and growing disease, every ret- 
rospect of life would suggest something to brood over and lament, 
and whose heart a genuine religious conviction, once lodged, would 
fill with the most anxious desire to make atonement the pathway 
to forgiveness. His brother, on the contrary, being in a different 
condition, felt otherwise. He thought religion and restitution very 
separable things, and when James spoke of making good to the 
appellants: what he had taken from them, he told him “ not to let 
it bother him: that he didn’t consider that he owed Hoffman and 
Lee a cent ; that if he has to give up all his property that would 
not cause him to get religion” (Jas. P. Millner, Ree., p. 180, Ans. 
375-379). He “had read some,” in Moody’s book, and “ thought 
he had got it,” but he “had never examined it ” (p. 182, sec. 395). 

This evidence is referred to for the purpose of placing before the 
Court the manner of man that James R. Millner was, with his 
surroundings, and the sort of principles and opinions which moved 


his family to interfere with his doing justice for conscience’ sake, 
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although that interference struck him a death blow, as effectively 
as if it had been inflicted by physical violence. Agdinst the testi- 
mony as to his alleged previous unsoundness of mind, there is the 
conspicuous fact, that during many of the years when it is now 
alleged to have existed and to have been known, he was engaged 
in active and prosperous business, and there are very few, indeed, 
if any, of the eccentricities—or, more frankly characterized, the 
brutalities—which are now expanded into evidences. of his intel- 
lectual unsoundness, and especially by the testimony of his own 
brother—which are not fully explained by the conceded fact of his 
habitual and gross intemperance and self-degradation all the time. 
The opinion expressed by Dr. Boyland as to his capacity, at the 
time of the interview with Hoffman, was founded on knowledge 
and observation of his condition as a patient during two successive 
seasons at the Springs. (Rec., pp. 74-75.) The observations and tes- 
timony of Mr. Goode had the same foundation (Ree., pp. 88-89), 
and they concurred in the statement that the year elapsing, instead 
of bringing an aggravation of his symptoms, had: developed an 
improvement, both bodily and mental, down to the time of the 
bitter disappointment of his hopes and wishes, | 

In addition to the witnesses already mentioned, General Henry 
S. Taylor of Baltimore, President of the Maryland Hospital for 
the Insane, happened to visit Lithia Springs for his health towards 
the end of June 1885, and remained there nine days. He saw 
Millner the day after his arrival, and talked with him, daily and 
often two or three times a day, while he was there. He had never 
heard of Millner before or of any transactions between him and the 
appellants. Dr. Boyland told him that Hoffman had been there 
a few days before to see Millner on a matter of business. Millner 


asked him about persons that he knew in Baltimore, naming Mr. 
Hoffman, Mr. Stafford and Dr. Miles. (Ree. p. 54, Cross Int. 3 


to 5). Upon learning from Taylor that he knew them all well, 


wi age DEL, SER ASE 


oe 


7 teal: ae, 


ate a 8 


2 a Bile Se > 


_—, “ 
7. 


ee ee 


61 


Millner, without explaining the character of his business with 
the Appellants, told the witness that Hoffman had made him two 
very liberal propositions to settle a debt due his firm, and begged 
the witness, the day before he left, to see Hoffman on his return, 
and say to him that if he would come back to the Springs again 
he would be very glad to settle the whole matter with him, on 
either of the propositions, “as his bodily health was becoming 
worse daily on account of his worrying about this debt to them, 
and he felt sure that if that was once settled he would have some 
chance of improving bodily.” (p. 53, Ans. 8, 9). Upon being asked 
whether he had any special interest in insanity and whether Mill- 
ner in his conversations betrayed any symptoms of insanity, the 
witness replied, that being President of an insane institution with 
over four hundred patients, which he had visited once or twice a 
week for years, he did take a special interest in insanity and insane 
patients. He never saw anything in Millner’s conversation to indi- 
cate insanity and was surprised when he heard, from Millner him- 
self, that some of his friends regarded him as insane. (p. 54, Ans. 
10). He paid special attention to his case, and could discern nothing 
that he thought justified such a charge. Millner said that the pro- 
positions of Hoffman had not been carried into effect, because his 
counsel, influenced by his friends at home, had refused to come to 
the Springs to draw the necessary papers. At the instance of Mill- 
ner, and because in the interest of humanity he wanted to see Mill- 
ner’s mind relieved, the witness saw the appellants, on his return 
home and they seemed willing to carry the proposition into effect. 
Being specially interrogated on the point, the witness stated that he 
could discern “no want of accuracy, or incapability, in Millner, 
other than incident to his weak physical condition and there was 
really nothing in that either.” (Ree., p. 55, Ans. 1, at foot of p.) As 
evidence of the entire change in Millner’s mental condition, after 


he had been precipitated into insanity by his inability to make the 
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settlement he desired, it appears, by the testimony of Dr. Conrad, 
Superintendent of the insane asylum at Staunton, that while, 
according to all the witnesses who conversed with him at Lithia 
Springs, the excellence of Millner’s memory was remarkable, he 
seemed afterwards so entirely to have lost the faculty, that nothing 
which he stated from memory could be relied on, He had no 
thought whatever, and habitually lost the chain of connection. His 
condition had become one of simple imbecility, except when the 
subject of his pecuniary affairs was introduced. The mere mention 
of these excited him violently and deprived him. of all reason. 
Still more strange than this entire revolution in his mental condi- 
tion, Dr. Conrad, instead of agreeing with the physiéians other than 
Dr. McGuire, that his patient was laboring under Bright’s disease, 
emphatically stated that ‘he had no specific disease, just a general 
decay of the system,” caused by abuse of “whiskey, tobacco and 
women.” (Ree., p. 187, Ans. 5.) 

Of the physicians examined by the Appellees, there is no one, 
except Dr. Conrad, who professes to be an expert in mental 
disease. Dr. Hunter McGuire distinctly says, “I make no 
specialty of it, and [ am no expert about it” (p. 132, Ans, 8). 
On being asked what partial insanity is, he frankly replies : 
“T am not an expert on insanity or anything ‘else” (p. 133, 
Ans. 17). He says he does not know what partial‘insanity means, 
and that “ you had just as well ask whether a main is totally or 
partially dead” (Ree., p. 133, Ans. 16). He say¢, however, with 
entire truth and good sense, that “the border land between sanity 
and insanity is so slight that it cannot well be defined” (p. 132, Ans. 
10), and while he did not consider. Millner a sane man, he would 
not say to what extent he was insane, further than to say that 
sometimes he was capable of making a nice distinction between 
right and wrong, and very often he was incapable (p. 152, Ans. 
11). The witness further denied that Millner had Bright’s disease 
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or any other physical trouble, to account for his mental infirmity. 
(p. 133, Ans. 23, 24.) The following questions and answers (foot 
of p. 133) will illustrate fully the general result and value of Dr. 
McGuire’s opinions :— 

Question 25.—“ What is an insane delusion or delusional in- 
sanity ?” 

Answer.—“ What Milner had.” 

Question 26.—“* What did Millner have?” 

Answer.—“ Delusional insanity.” 

Question 27.—“ Upon what matters or subjects did this delusional 
insanity exist ?” | 

Answer.—* Religion chiefly—Bright’s disease.” 

Question 28.—“ Did it extend to matters of business or money 
matters?” 

Answer.—" I never examined him in reference to that. I don’t 
know.” ‘ 

On the whole, the doctor summed up his ideas of mental disease 
by saying: “I don’t know much about it, and don’t believe any 
one does” (Ree., p. 134, Ans. 31). He candidly admitted his be- 
lief that if a person is insane on any subject, it is unsafe to say he 
is sane upon any (p. 134, Ans. 32), and did not hesitate to declare 
that if a man should live under the belief that he was “ possessed 
of twenty thousand spirits or devils, but on all other subjects should 
be rational,” that delusion would, in his (the Doctor’s) mind, invali- 
date his contracts and impair his business engagements ” (Reec., p. 
132, Ans. 19). Obviously, the learned gentleman was not fresh 
from his Medical Jurisprudence. 

Dr. McGuire being the most eminent of the physicians exam- 
ined for appellees, and having had Millner twice in his hospital, the 


analysis of his testimony seems to supersede the necessity of fully 


considering the other less authoritative proof. The testimony of 


Dr. Trotter, a relative of Millner’s, and that of his family physician, 
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Dr. Harvie, constitute the rest of the medical evidence. Neither 
of them makes any pretence to being an expert. Dr. Harvie is of 
opinion that Millner’s mind, from the early part of 1884, was 
“unbalanced upon a great many subjects” (p. 142, Ans. 56). The 
instances which he gives are entirely apart from business or affairs, 
and consist chiefly of distortions of feeling and suspicions as to his 
brother and other members of the family. The doctor admits that 
during their whole acquaintance Millner was occasionally a wild 
talker. (p. 145, Ans. 87 to 90.) His habits were restless and his 
eccentricity was conspicuous. (p. 146, Ans. 95-96.) In the com- 
munity where he lived, Danville, the witness had not known much 
expression of opinion as to Millner’s sanity, except that he had 
“heard a few people express the opinion that he was crazy.” | (p. 
147, Ans. 98.) Dr. Trotter’s testimony is chiefly dedicated to 
describing Millner’s “ peculiarities,” which made his acquaintances 
generally speak of him as “queer ” or “ singular.” (p. 148, Ans. 
108 to 118.) In regard to dealing with men, he was very “ pecu- 
liar.” He “ prescribed his own terms; always wrote his own con-' 
tracts, and a compliance with these was demanded, or no trade. 
He did not trade on the principle of give and take, at all.” The 
doctor comes to the conclusion that, “ for several years past,’ * Mill- 
ner had not been of sound mind, and was not, as late as one or 
two years, “capable of understanding the meaning and: effect of 
what he did and said ” (Ree., p. 151, Ans, 152, 133). This state- 
ment is so extreme, and so entirely at variance with all the other 
proof, as to deprive it of any force. Indeed, the reasons given for 
the witness’ conclusions amount to little more than the history 
of the career of a selfish, self-willed, eccentric, capricious man, of 
bad heart and temper, inflamed and perverted by indulgence, and 
made violent by the irritation of disease. 


The testimony of Mr. J. D. Blair, one of the defendants’ below, as 


administrator of Joseph T, Millner, is subject to the same criticism 
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as that of Dr. Trotter. He admits (Rec., p. 141, Ans. 49) that 
Millner, notwithstanding his alleged mental trouble, “had a very 
clear idea of what he owned.” “I don’t think,” added the wit- 
ness, “that he was deranged upon that subject, in knowing what 
he owned ” (Id., Ib.). 

It is respectfully submitted that the whole testimony of the 
appellees, which has thus been reviewed, fails altogether to reach 
the real subject of inquiry—that is to say—the intelligence 
and sane capacity of Millner, at the time of his interview 
with Hoffman, ax to the subject matter of that interview. 
The consistency of the statements then made by Millner with 


all the proven facts; the accurate recollection of details, after 


the lapse of eleven years, which he manifested throughout ; his 


deliberate preparation, in advance, of a schedule of his assets for 
the purpose of the interview (that subject being one on which, it 
has just been shown, even by the testimony of Blair, that he was 
entirely of sound intelligence); the fair and deliberate and wholly 
rational sense of religious duty under which he professed to act ; 
the intelligence and memury with which he repeated to others, after- 
wards, what he had said to Hoffman—all these are affirmative facts, 
against which evidence of delusion as to other things before, and 
imbecility afterward, can have no countervailing force. They not 
only are no developments of insanity, but they repel the idea of 
insanity, and coupled with the testimony and observations of Boy- 
land and Taylor especially, they seem to cover the whole ground 
of the appellants. Independently of the other proof in the case, 
their effect might or might not have been so conclusively the same. 
Coupled with and supported by all the other facts, they appear irre- 
sistible. 

Only one thing remains to be added. It is suggested by some 
of the interrogatories on behalf of the appellees, that Millner was 
at a disadvantage, in his interview with Hoffman and ought to 


~ 
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have had counsel present. This is both unjust and unfair, The 
evidence is, as already shown, that Millner had endeavored to 
procure and Tfoffman had earnestly desired the presence of 
Mr. Peatross or Judge Aiken (Exhibit 10, p. 66), but that both of 
these gentlemen positively refused to be present. [tis also proven 
that by Millner’s express request no one but himself and Hoffman 
Was permitted to witness the interview.  (p. 30, Ams. 41.) More- 
over, it is hard to pereeive in what way the appellants could possi- 
bly have had any advantage through the absence of Milner’s 
counsel, when the very agreement arrived at was expressly and 
necessarily conditioned on the approval of his professional advisers 
and friends. Indeed a man—in Millner’s state of health, and 
with the fear of retribution before him—who could first endeavor 
to obtain forgiveness from his creditors, without making anve resti- 
tution at all, and under the false plea, through Mr. Peatross (let- 
ter, foot of p. 23), that he had not the means of making atw—d 
prbean whie, when threat Wil feornaned count te lye true, could bargain 
canal chatler, thronueh a long Interview, to vet off with a etter 
bargain, by a few hundred dollars, than the Jiberal settlement 
offered him——such aman, it = respectfully submitted, was at least 


reasonably able to take care of himself. 


S. T. WALLIS, 3 
LANDON ©. BERKELEY, Jr, 
JAMES PL TEARRESON, 

Kor Appellants, 
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IN THE 


Supreme Court of the Anited States. 


OCTOBER TERM, 1890. 


No. 99. 


HOFFMAN, LEE & CO., AppeLvants, 
v8. 


OVERBEY, Apm’rR, AND OTHERS. 


BRIEF FOR APPELLEES. 


S. F. PHILLIPS, 
F. D. McKenney, 
For the Defendant. 
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IN THE 


Supreme Court of the Anited States. 


OCTOBER TERM, 1890. 


No. IY. 


HOFFMAN, LEE & CO., AppEeLiants, 
vs. 


OVERBEY, Apm’rR, AND OTHERS. 


BRIEF FOR APPELLEES. 


This is a bill to rescind a release and to recover the debt 
released, (amounting to $14,056.26, as of March 4th, 1874,) 
upon the ground of fraud committed by the intestate, James 
R. Millner, in inducing the plaintiffs to accept in full dis- 
charge of their debt property of far less value, by falsely al- 
leging that such property was all that he had. John P. 
Millner and Joseph T. Millner, who at that time did busi- 


’ 


ness as “ Millner Brothers,” and who are brothers of the 
principal defendant, are charged with having aided in such 
fraud and with having participated in certain profits arising 


therefrom. 


{James R. Millner, being the principal defendant, will be 
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spoken of in this brief as Millner ; and his brothers either as 
“ Millner Brothers” or by their full names. ] 


The bill was filed on the 30th of June, 1885; the trans- 
action in which the fraud was committed having taken place 
in February and March, 1873. Upon the face of their bill 
the plaintiffs account for the delay in bringing suit by alleg- 
ing that the fraud was concealed from them until May, 1885 
(27). } 

A formal answer was filed by Overbey, as ¢ommittee of 
James R. Millner (adjudged a lunatic October 24, 1885: 522), 
on the 29th of March, 1886 (271); and another: answer by J. 
P. Millner, on the 23th of August, 1886. Joseph T. Millner 
had died in 1883, and the defendant J. D. Blair is his ad- 
ministrator. | 


A brief outline of the case is as follows: 


In February, 1871, the plaintiffs, who since 1869 had 
been consignees at Baltimore of tobacco manufactured by 
Millner near Danville, Va., agreed to make advancements to 
the latter in his business for the twelve months then ensu- 
ing, such advancements not to exceed in all $15,000, to be 
repaid at the end of such time, and meanwhile;to be secured 
by a mortgage on Millner’s residence and the land attached ; 
and in May, 1872, such provisions were renewed for another 
twelve months. In the fall of 1872 mutual dissatisfaction 
arose betwixt the parties, Millner complaining: of improper 
dealing with the tobacco consigned to the plaintiffs, and the 
latter of insufficient consiguments for the advances which 
they had made (348,301). In January, 1873, the plaintiffs 
transmitted an account to Millner by which it appeared that 


{ 
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h e owed them $23,360.61. In February, 1873, these parties 
met at Danville, and after estimating that the tobacco still 
unsold in the hands of the plaintiffs would reduce the debt to 
$15,768.67, it was agreed that if Millner would release his 
interest in the mortgaged land and would also procure his 
wife to do so as to her dower right tlierein the plaintiffs on 
their part would release the balance of such debt. This 
agreement, written and dated February 28, 1873 (342), re- 
cites (1) the execution of the two mortgages, (2) the existence 
of a debt by Millner of $15,758.67, “ which sum, it is agreed, 
far exceeds the value of all the property, real and personal, 
embraced in said mortgage deeds,” and (3) that “ Millner is 
unable to pay the said debt in full, and has offered by way of 
compromise,” &e.; and thereupon proceeds to agree for a 
conveyance of the mortgaged property by Millner and wife 
and an acceptance thereof by the plaintiffs “ in full satisfae- 
tion and discharge of the said debt.” Endorsed upon such 
agreement is a certificate by “ Robertson and Green,” attor- 
neys for the plaintiffs, the former of whom had prepared the 
agreement and was a subscribing witness thereto, that upon 
the 3d of May, 1878, Millner complied therewith and deliv- 
ered to them the deed stipulated for, dated March 15, 1873 
(35). , 

[Within a week after the execution of such agreement 
the plaintiffs contracted (31) to sell the property embraced 
therein to Millner Brothers, who had previously agreed to 
resell it to Millner (461). . Upon the 15th of April, 1873, in 
a letter to the plaintiffs (163), Millner alludes to such con. 
tract by him to purchase from Millner Brothers as being a 
matter already known to his correspondents. In the end 


the plaintiffs, after suit brought to compel the same (437), 


conveyed the property to Millner Brothers om the 10th of 
June, 1874 (40), and the latter (44) conveyed it to Millner on 
the 3d of September, 1874. | 


Twelve years after this transaction-—7. ¢.. in May, 1885— 
the plaintiffs received from Mr. Peatross, of Danville (99), a 
note, dated on the 12th of that month, to the effect that 
Millner, then “ very feeble in mind and body,” was much 
troubled about a wrong which he said he had done to them 
at the time of the above compromise in withholding from 
them .information as to some of his property, and thus de- 
ceiving them; that he wished to confess this and ask their 
pardon, and was sorry that he was not in a cohdition to do 
more than that. The plaintiffs answered immiediately that 
they took for granted the truth of his statement as to his 
inability to make restitution, and thereupon freely extended 
to him the forgiveness asked. Upon the 4th of June, 1885 
Hoffman, being in Danville, was advised by liis counsel at 
that place that Millner was worth $60,000 or: $70,000 (18). 
Upon the Ath of the same month Dr. Boyland, resident 
physician at Buffalo Lithia Springs, Virginia, wrote to Hoff- 
man, then at Baltimore (54), saying that Millner, who was 
at those Springs, suffering from “ chronic interstitial nephri- 
tis,’ and having “ cerebral symptoms such as to render him 
incapable of transacting any business,” desired ‘the writer to 
inform him of his condition and to ask that if he were pass- 
ing that way he would stop ever. 

Upon this Hoffman telegraphed to Mr. Harrison, one of 
his counsel at Danville, to come to Baltimore (287), and upon 


his doing so showed him Dr. Boyland’s letter, and laid be- 


fore him for examination the books and correspondence be- 


5 
tween Millner, Millner Brothers, and the plaintiffs prior to 
1873 (288), and he after going through most of it advised 
Hoffman to go to Buffalo Springs, “as it might save a suit,” » 
and upon being pressed to go along, did so. Upon the 12th of 
June, 1885, Hoffman had an interview with Millner alone, 
which lasted for most of the day, and Mr. Harrison during 
the afternoon had another. Without at present going into 
the details of such interviews, it may be added here that in 
consequence of subsequent failure upon the part of the 
plaintiffs to procure action by the counsel and other friends 
of Millner (23, 212) in execution of certain proposals which 
the latter had then consented to for a conveyance of certain 
property to the plaintiffs in satisfaction for the wrong which 


he had confessed, the present suit was brought. 


The issue between the parties therefore is one of fact, inas- 
much asthe conduct ascribed by the bill to Millner is one 
which if supported by the proofs would entitle the plaintiffs 


to relief. 


The defendants submit that the proofs do not make out 
the fraud alleged. This contention may conveniently be 


presented as follows: 


1. In absence, as in this ease, of a charge that by fraud or 
mistake the words of the written agreement of February 28, 
1873, did not express the intention of the parties, evidence 
aliunde is not admissible to show that the situation of Mill- 
ner as regards property, which was made a condition of the 
written compromise and discharge in that agreement, was 
something else than that therein actually set forth. In 
other words, if that writing declared that Millner’s inability 
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to pay the debt in full was such condition, evidence aliunde 
is not admissible to show that it was—his having no other 
prope rt than that covered hy the mortgages. Oral or other evi- 
dence of fraud as to Millner’s circumstances, if intended to 
impeach the discharge by that writing, would have to be 
-imited to fraud as to his ability to pay the debt in full, and 
could not be extended to fraud in relation to some other 


supposed pecuniary situation upon his part.» 


Supposing, however, that this can be otherwise, then— 


2. Inasmuch as Millner was insane upon September Ist 
and 2d, 1885, the testimony of the plaintiffs, Hoffman and 
Lee, given upon those days is incompetent—under a Vir- 


ginia statute of 1S76-"7. 


% Millner’s admissions to other witnesses at other times 


in ISS5 were made whilst he was insane. 


| There is no other evidence of fraud dans locum con- 


freer 


1. Where the parties io a compromise in writing have 
upon its face defined the pecuniary condition of the debtor 
party thereto which is the basis upon which the creditor 
party thereby accepts a specified compensation in full dis- 
é harge of the ck bt.—the re, in) the absence of proof that such 
paper misrepresents the intention of the creditor, by having 
been fraudulently or mistakenly worded in respect to such 


condition, it is not competent for the latter to show aliunde 
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that such basis was not the condition so set forth, but another 
one entirely different. Fraudulent or mistaken wording of 
the agreement of February 28, 1873, is not pretended here, 
and if it were, and under the other circumstances of the 
case were conceivable, it plainly could not be availed of as 
a concealed fraud (27), so as to avoid the fatal effect of a lapse 
of twelve years before suit brought. The paper in question 
is deliberate and was prepared by counsel of the plaintiffs 
(303), Millner having been without professional assistance 
thereabouts. 

In submitting this proposition it is of course not pre- 
tended that oral or other aliunde evidence is not ordinarily 
competent to show that a written instrument is infected with 
fraud. It may be admitted that if the agreement of Febru- 
ary 25th, 1878, had expressed nothing as to the manner in 
which Millner’s condition as to property had influenced the 
compromise it might have been competent, under a charge 
of fraud thereabouts, to show orally that it had had such influ- 
ence,and how; but here the particular condition of Millner’s 
property which the plaintiffs agreed upon in writing as 
that which moved them to the compromise (dans locum con- 
lractui), was a condition much more favorable to him than 
that which they now set up as having been their motive ; 
and the existence of the so-expressed condition bas never 
been impeached. No issue has been tendered in the bill as 
to Millner’s ability in February, 1873, “to pay said debt in 
full” (343). What is said therein amounts virtually to an 
an assertion that the third “ whereas” in the agreement for 
a discharge should be changed so as to read: Whereas the 
property embraced in said mortgages is all that the said James R. 
Millner “ uas on EARTH” (8,and Lee 303). It is admitted that 


s 


this had been so worded it would be open to the plaintiffs to 
show that it had been suggested by Millner, and was false 
and fraudulent. It is also admitted that if the present 
wording bad been occasioned by mistake of the. parties or by 
some fraudulent trick of Millner, plaintiffs might have relief; 
but as it is, in the absence of allegation and proof of such 


mistake or frick Ith thie factum. the evidence proposed by the 


plaintiffs in impeachment of the release in question cannot: 


be received without coatradiction of the familiar rule which 
protects wriffea instruments against variation .by evidence 
ohtend 

Phat which the writing of February 28, 1873, establishes 
as to a willingness of the plaintiffs to release Millner be- 
cause he could not pay the whole of the debt, proves indeed 
1 fortiori that they would have done the same thing 7f he 
wel had no other property at all than that mortgaged. But 
their stipulation of a willingness to release him under the 


circumstances stated in the writing flatly contradicts the 


biiegat that they had r quired “as a sine quit non for such 
relex . condition far more severe ; whilst, as has already 
submitted, it ts absolutely necessary that the plaintiffs 


should get rid of that contradiction before they ean be heard 

innex mnchients (say of fraud) to the hypothesis thus 

tradicted and inadmissible 

[t is proper to observe in this connection that the bill has 
framed under the influence of a clear inadvertence by 
intitle to the cireumstance that the terms of their 

igreement fora compromise with Millner in February, 1873, 


lepend for verification upon the unassisted memory 


ISS. of re ntlemen who since those terms had been agreed 
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upon had been immersed in the distractions of a thousand 
other mercantile transactions incident to business in a large 
city ; and equally did not depend upon such ingenious re- 
construction thereof as might be brought about by culling 
from letters and by arraying other collateral incidents that 
had occurred, often diverso intuitu, in the course of a business 
connection ended twelve years before. Ordinarily, no doubt, 
these plaintiffs, like other gentlemen, would have responded 
ina humane way to the silent appeal which the vagaries of 
insanity make to men graciously preserved from such visita- 
tion,and would havecometo Millner’s aid by correcting and sup- 
plying his deficiencies, and soothing his apprehensions out of 
the resources of their own good sense. But twelve vears had 
passed since the occasion in question, and they had perhaps 
always believed that they had lost money thereby. Counsel 
too had advised them that Millner might be worth $70,000, 
and the peace of mind of the latter in the great passage then 
immediately before him seemed to depend upon the “ restitu- 
tion” which had been suggested (291); sothat notwithstanding 
the warning as to the state of his mind which had accompanied 
their earliest notice of his “admission” and had preceded 
their interview with him, they concluded that he might, for 
all practical purposes, be sane enough to recall the terms of 
the condition upon which he had received the release, and 
to make reparation. The duties which humanity inspires 
are not always simple and unembarrassed, and it is not sur- 
prising that the plaintiffs concluded it to be their duty to be- 
lieve that Millner was at least not of unsound memory, and 
that they might well soothe his conscience by the agreeable 
ministration upon their part to which that memory was 
leading up; so that not unnaturally they came to recollect 
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the terms of the preliminary agreement of February, 1873, 
be what his “admission” implied that it had been (8). 
As remembered by them this was in form an oral agree- 
ment, so that their memory might be indulged thereabouts, 
ithe recollection to which they came was fortunately 
firmed by expressions which counsel could by industry 
pick out here and there in the correspondence of 1873, and 
re (163, 356). Commonly, indeed, such expressions 
i be regarded as illustrations of that “ poor mouth” 
which persons“ put up” when angry on account,of real or 
incied wrongs recently received in the course af business, 
nd who use rhetoric in defining the damage done by such 
wrong; but, assuming that Millner was deemed to be of 
Stuiii ently sound mind to remember and admit, and relying 
ipon the concurrence in such memory to which ‘their own 
reflections and their wish to help Millner lad led them, the 
plaintiffs were disposed to regard every loud and strong ex- 
pression to which the latter had given vent in his letters 
during the fall and spring of 1872-'3 as confirmations of 
what both parties (both the-sane and the insane one) were 
lisposed toagree upon. Their own confidence in,what they 
recollected of events twelve years ante rior, and itt Millner’s 
sanity as well, was not so great as not to make it pleasant to 
find confirmation thereof in judicious excerpts from his 
correspondence : 
in the meantime Millner natural/y (for his state of mind) 
aud the plaintiffs inadvertently had forgotten in 1885 that the 
agreement of February 28th, 1873, had been in: writing, so 


that the condition of the release in question could be exactly 


’ a F 
bile nfitied 


[t is curious that the parties who in-1885 were 


still in possession of all their faculties had thus completely 


11 


forgotten. For the deed of March 15, 1873, in execution of 
that agreement, and which is appended as an exhibit to the 
bill, had not been, and had not been intended to be, executed 
by the plaintiffs,and their formal discharge of Millner is 
signed and sealed only in the preliminary agreement, which 
had been formally executed in duplicate, having been care- 
fully drawn and witnessed by counsel for plaintiffs (303). 

But, falling therein, as it were, somewhat under the spell 
of Millner’s infirmity, rather than allowing his mind dis- 
eased to rest upon the advantages of their own, the plaintiffs, 
as has been said, had forgotten that in accordance with their 
own usages the agreement had been committed to formal 
writing. Mr. Harrison, who advised the suit and drew the 
bill, being called as a witness for his clients says that he 
had understood from them that there was no written agree- 
ment in February, 1873, [and see in this connection thé-bill 
(11), which evidently indicates the same thing by the word 
‘parol;” and also Heffman’s elaborate testimony (71, &c.)], 
and that up to the very date of his cross-examination (May 
27, 1886: 285) he had never seen or heard of it (304)! 

The incident of the fortunate recovery of that paper by 
the defendants is also an illustration of the difficulties which 
embarrass the management of the defence in cases like 
this, turning upon business done many years before. It was 
only after Millner had gone to the Staunton asylum, and 
Overbev had become his committee, that it came to light— 
i.e. perhaps about March, 1886 (270, 272). And it is the 
only paper relating to the transaction im question which 
Overbey has received (526). This will account for its not 
having been used on behalf of the defendants in the exami- 


nation of the plaintiffs, Hoffman and Lee. 


lz 


This “incident,” however, has been mentioned in this 
place mainly to explain the contradiction betwixt the theory 
of the bill as to the condition upon which the plaintiffs re- 
leased Millner, and the fact as to such condition shown by 
that monument which was created contemporaneously by 
the parties in order to preserve its memory. Thé plaintiffs 
had utterly forgotten that monument and their counsel had 

ever heard of it, so that its effect upon their contention 
must be left to any arrere pensée of which the exigency may 


admit 


Hlowever, in ease it be considered that the cirtumstance 
that the agreement of February, 1873, defines in writing the 


lition of release in the respect in question dées not ex- 


hen ution of the bill, viz., that such comlition was 

sBuat the, lef, lante had no other property than that under 

i thet he had falsely and fraudulently asserted 

| the plaintiffs to believe in the existenge of such 

va Ba ia thie ease it will be necessary to scrutinize the 
estimony introduced in support of that contention. 


s general topic it will be assumed that the writ- 


ng of February, 1873, although, upon the present hypothe- 


: ? : 
sie t sive, is nevertheless some evidence. 


7 Ji ia anbmitted that the festimony of the plaintiffs, Hoffman 
Lee, given) » September 1st and 2d, 1885, is incompetent 


eptions: 71 and 125,) under the provisions of e 


rginia statute of 1865, re-enacted in 1876-7, as follows 
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“ Where one of the original parties to the contract or other 
transaction which is the subject of the investigation is dead or 
insane or incompetent to testify by reason of infirmity or other 
legal cause, the other party shall not be admitted to testify in his 
own favor or in favor of any other party having an interest ad- 
verse to that of the party so incapable of testifying, unless he shall 
be first called to testify on behalf of such last-mentioned party.” 
(The rest of the statute immaterial here.| Session Acts 
1876-7, p. 265, ch. 256. 

The point of time therefore at which the insanity of 
Millner must have existed in order to render the testimony 
of Hoffman and Lee incompetent, is that of the taking of 
such testimony, 7. e., September Ist and 2nd, 1885. 

Whatever difference may exist amongst the witnesses to 
the record as to the exact state of Millner’s mind in June, 
1885, the time of his interview with Hoffman, there seems 
to be none as to his having been insane on and after Sep- 
tember Ist. 

A sketcli of Millner’s intellectual capacity from his in- 


faney may be collected from the record. 


Dr. Boyland, a witness for the plaintiffs, says (190 and 194), 
that Millner had“ naturally a sluggish and weak mind,” 
“his cerebral capacity being of rather an inferior order.” 
This condition seems to have been made worse by an acci- 
dent, in which a cart wheel ran over his head at seventeen 
or eigiiteen years of age (447). Various eccentricities are at- 
tributed to him (402, 407, 442, &c.) by different witnesses | 
after he had become of mature years and a manufacturer 
and trader in tobacco; none of these, however preventing 


him from being responsible, and at times to some extent suc- 
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Pyeticine<c “™Itj)lpse y rently he heeame excessively 
nking and to other vices (401), which in 1883 


sof — 
brights disease, and from this, and, its 
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Mr troode- rentiemmnan of the Virginia bar, and proprie- 
Lithia Springs, whose intelligence -and 
manifest upon the face of his testimony, 

Septem ber 15, 1885),—says (235) that Millner first? vis- 
Springs in August, 1854, and that upon his arrival 
vas evidently very much disordered and his phys- 

very feeble: that an unnatural mental excite- 

ved for the first three weeks of his stay (256), 

is his general health improved and there was a 

ntal excitement, although during his entire 

some six weeks, there was something in his conver- 

‘that indicated unnatural mental condi- 


nnat wild expression about the eve indicated 


ome mental aby rration Ile was almost: 


2) to 255) Qn the 22d of May, 

rpon Mf ners return to the Springs, lis condi- 
| nt ment il. wis almost ide tically what 

non his arrival in ISS4. but after a few weeks 
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physically and mentally, calmer, and moré co- 
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ts was Irrational and extravagant (248), 


aT] | fterwards he said that his salvation had been 


iid for several weeks after this thé im- 
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provement in his mental condition was very marked, and 
the latter quite rational. This continued until the time 
(August 14) when notice was served upon him to take depo-— 
sitions in the present case (241), and then the restlessness of 
the first three weeks of his stay returned (242). A perceptible 
change for the worse went on each day until the twentieth day of 
August, when he became satisfied that the plaintiffs had an 
agent there to assassinate him, and asked for a special guard 
for himself and for his room. (And see in this connection 
Boyland’s testimony: 204, 206, and 207.) At first his suspi- 
cions attached to a-few individuals only, but after a few 
days—to the guests generally, (and see felios 245 to 247). 
From the first to the middle of June Millner’s condition in 
all respects was about such as upon the 22d of May (248). 
He frequently intimated that God purposed through him to 
unravel a great mass of fraud which he claimed Hoffman, 
Lee & Co. had perpetrated upon a number of people in the 
county of Pittsylvania (244, and see 247). “ He is undoubtedly 
(248). 


The cross-examination of Mr. Goode was mainly directed 


9? 


insane 


to matters not concerning the present topic,—which is Mill- 
ner’s state of mind from and after September 1, 1885. This 
will be noticed hereafter. No contradiction or expression of 
doubt is suggested by the plaintiffs as to the correctness of 
Mr. Goode’s evidence as to the condition of Millner’s mind 
on and after August 14, 1885. Nor is there any evidence of 
his having recovered by October thereafter, when he was 
taken to the Staunton asylum (515), where he remained for 


the rest of his life:—[dying, August 28th, 1887. ] 


It is therefore submitted that under the statute above 


imony of Hoffman and Lee 
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under the news (received June 15th: 225) that the plaintiff 
intended to bring suit; and told him that “the impression 
that Milner is insane is very strong with the general public, 
and some of his doctors” (223). Upon cross-examination 
Boyland said it would have been better for Millner’s health 
if his interview with Hoffman had not taken place, as that 
was much worse afterwards. He ought to have had a friend 


present at that time (190). 


Mr. Harrison, counsel for the plaintiff, (examined May 
27th, 1886: 285), talked with Millner at the Springs on the 
day (June 12th, 1885) that the latter had the interview with 
Hoffman ; and Millner told him that “in 1873 he had kept 
back $12,000 of Hoffman, Lee and Co.’s money” (290). 
Upon the 4th day of June previously Mr Harrison had told 
Dr. Harvie (his own, and also Millner’s, family physician) 
of what the plantiffs had heard as to Millner’s admission 
(through Mr. Peatross (59) |], and Harvie remarked “ that 
Millner was mentally weak.” For that reason when talking 
with Millner at the Springs he took special notice of his 
manner and words, and saw no indication of mental delu- 
sion: he was convinced that he was not Insane, and that 
he fully knew what he said (298: see also 319). When 
Millner told Mr. Harrison that he had taken the $12,000 
from advances made to him by the plaintiffs, the latter was 
surprised that they had not then detected so large a misap- 
propriation ; and thereupon asked him “ how it was possi- 
ble” that he could take so much at one time; and he said 
that he had “set apart about $2,000 or $3,000 a year out of 


the advances, that being his idea of the profits he should 
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m he then saw for the first time. ® 


was supposed to be insane he observed 
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‘ There has been no day since my first acquaintance with him 


when I would have made a contract with him about any 
| matter of importance ” (266). Upon the 12th of June, 1885, 
he was not “capable of entering upon any important interview 
-- with any one unless aided and advised by some competent, 


° trusted man ” (267). 


Estes: Millner told him in May, 1885, that in a settlement 

with the plaintiffs, some years before, he believed that they 

had swindled him to a large extent: that everybody in the 
neighborhood who had any transactions with them had fared 

as he had; that for several years previous to his failure he 

had put aside some $2,000 or 33,000 a year outside of his busi- 

ness (281); he believed that the plaintiffs were in debt to 


him (283). 


John P. Millner : James R. Millner had a one-third interest 
in the firm of Millner Brothers for the tobacco seasons of 
1873 and 1874, and had put 87,000 into it (471). He also 
had put $5,500 into a store business which they were then 
earrying on. They bad repaid him then or shortly after- 


wards, 


Dr. Maguire (examined February 20th, 1886), has a hos- 
pital— St. Luke’s Home for the Sick "—at Richmond, Va., 
where Millner came in January, 1885, to be treated for mental 
disease (359). He was so irrational that the inmates were 
afraid of him, and his medicine was administered through a 
nurse. His delusions were chiefly religious. He stayed for 
several weeks, and returned in the same condition in Sep- 
tember, 1885; in the opinion of the witness Millner was not 


“sufficiently sane at any time between January and Septem- 


business, especially bué- 


0 Millner did not have 
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of Dr. Boyland’s expressions were influenced perhaps by his 
interest asa man in the claim of his friend and kinsman, 
Hoffman; and besides this he took a professional interest 
in removing what he considered to be an obstacle to the re- 
covery of his patient, Millner. ‘Taking these things into con- 
sideration, the plain trend of his correspondence and testi- 
mony is to the effect that Millner was at no time in the month 
of June or afterwards compos mentis. And the same remark 
may be made of the testimony of Mr. Goode, somewhat re- 
luctant and mortified although he may have naturally been, 
to observe that in 1885 the Lithia Waterof Bujfalo did not pro- 
duce the beneficial effect which it had done in 1884: a bene- 
ficial effect which in some conversations with Dr. Boyland he 
had at one time come to believe that it had produced—an 
opinion which, after further reflection, he, with candor, 
declined to affirm (258). Mr. Harrison would probably allow 
that in the conversation with Millner upon the 12th of 
June he did not strip himself of his professional character, 
or his relation to the plaintiffs; and that however little that 
circumstance would influence his subsequent statement of 
facts, it might have influenced his contemporaneous opinions, 
ex.gr.,that as to Millner’s sanity. [Headmits that questions 
then put to Millner by him were suggested by a professional 
the desire to prepare his client’s case for any future suit about 
matter (318, 325). His intelligence and candor are not to be 
doubted, nevertheless some account is to be given why he 
failed to observe in Millner that mental infirmity to which 
a week before his attention had been called by Dr. Harvie, 
as well as by the letters of Mr. Peatross and Dr. Boyland. 
Insanity, as is well known, shows itself chiefly in delusions 


as to matters of fact, and does not ordinarily affect the pa- 
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state of Millner’s mind, they were called upon to produce 


evidence in this cause in confirmation of that striking speci- 


fication of detail. 
show delusion upon Millner’s part in that respect. 


So that their not having done so goes to 


And at 


still another time Millner had boasted, as Mr. Harrison 


heard (225), that he had put the money which he had made 


out of the plaintiffs in Patton’s Bank, at Danville. 


Inas- 


much as Patton was a witness in this case (327), although 


not called or examined upon this point, this statement 


appears to have been another of Millner’s delusions. And 


again, the weakness of Millner’s mind upon the 12th of 


June, appears in the exaggerated estimate which he then 


placed upon the value of his property, it being at the same 


time plainly his interest, as wishing to effect a compromise, 


to depreciate that value as much as possible. 
and 53 with 513.) 


(Compare 23 


Upon the whole matter, therefore, Millner was so contin- 


uously insane in and after May, 1885, that no reliance can 


be placed upon the admissions then said to have been made 


by him. 


4. It remains to enquire what support Millner’s correspondence 


and other acts in 1872 and 1873 lend to this charge of fraud. 


It is obvious that Overbey, the committee and afterwards 


administrator of Millner, has conducted this defence under cir- 


cumstances of embarrassment :—the transaction in question 


having passed for more than twelve years, and the ordinary 


assistance by instructions from the principal in the transac- 


tion, or by contemporary papers preserved by that principal 


(excepting the agreement of February 28, 1875) being want- 
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Millner, had never heard of its being in writing until May 
27th, 1886, when it was exhibited to him upon his cross- 
examination (303); having been probably discovered only a 
short time before by Overbey (270, 27.1). | 
In a conflict of evidence [which is the hypothesis of the 
present topic,] as to what constituted the basis of the 
compromise between Millner and the plaintiffs, it is sub- 
mitted that the contents of this writing must reasonably 
have much the greater effect. Twelve years later, after Mill- 
ner had become insane, and his conscience unnaturally ex- 
cited about his past life, or only as often happens to persons 
so affected, about certain passages in that life which some 
vagary had reproduced and exaggerated, he had forgotten 
what was the basis of the settlement, and had come to believe 
that it was something else ;—whiat was left of his judgment 
flitting about in the meantime and perching for successive 
moments upon conclusions,—first, that he had no property 
with which to compensate the supposed wrong; then, that 
he could pay some thirty per cent. of it, and again that a 
reopening of the settlement would net him $75,000 from the 
plaintiffs; and finally that thereby a great redress of wrong 
done to his neighbors by the plaintiffs in like transactions 


would be brought about. 


Upon the whole it appears that the fact that the condition 
precedent to the compromise of 1873 had been reduced to 
writing, had been forgotten by him by an insane lapse of 
memory not very different from the like lapse thereabouts 


exhibited by the plaintiffs, although not insane. 


Upon Millner’s ventilating his fancies to the plaintiffs in 
May and June, 1885, their own memory and sound sense 
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THE BANK OF BRITISH NORTH AMERICA VS. W. B. COOPER, JR. 


1 Tue United States or AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States for the southern district of New 
York, Greeting: 


secause in the record and proceedings and also in the rendition 
of the judgment of a plea which is in the said circuit court, before 
you or some of you, between William Bb. Cooper, Junior, as plaintiff, 
and The Bank of British North America, as defendant, a manifest 
error hath happened, to the great damage of the said The Bank of 
British North America, defendant, as is said and as appears by its 
complaint, we, being willing that such error, if any hath been, should 
be duly corrected and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things concerning the 
same, to the justices of the Supreme Court of the United States, at 
the Capitol, in the city of Washington, together with this writ, so that 
you have the same at the said place, before the justices aforesaid, on 
the second Monday of October next, that the record and proceedings 
aforesaid being inspected, the said justices of the Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the law and custom of the United States ought to 
be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 25th day of July, in the year 
of our Lord one thousand eight hundred and eighty-seven, aud of the 
Independence of the United States the one hundred and tweifth. 

TIMOTHY GRIFFITH, 
Clerk of the Circuit Court of the United States of America 
for the Southern District of New York, in the Second Circuit. 


All. July 25, LSS7. 
E. H. LACOMBE. 


2 Unirep STATES OF AMERICA, | 


Southern District of New York, f 6s 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second 
circuit, by virtue of the foregoing writ of error and in obedience 
thereto, do hereby certify that the following pages, numbered from 
three to one hundred and twenty-three, inclusive, contain a true and 
complete transcript of the records and proceedings had in said court 
in the case of The Bank of British North America, plaintiff in error, 
against William Bb. Cooper, Junior, defendant in error, as the same 
remain of record and on file in said office. 
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WILLIAM B. COOPER, JR. 3 


Witness the Honorable Morrison R. Waite, Chief Justice 
[t. s.] of Supreme Court of the United States, at the city of New 
" York, this 17th day of July, in the year one thousand eight 
iiundred and eighty-four. 
TIMOTHY GRIFFITH, Clerk. 
PLATT ann BOWERS, 
Plaintifi’s Attorneys. 


Office and post-office address, 54 William St., N. Y. city, New 
York. 


6 | Endorsed:] United States circuit court, southern district 

of New York. Wm. B. Cooper, Junior, vs. The Bank of 
British North America. Summons. Platt and Bowers, pl’ff’s att’ys. 
To the defendant within named: Take notice that upon default 
judgment will be taken for the sum of — dollars in money, with 


interest from the — ——, 18—, besides costs. ——, pl’ff’s att’y. 
7 Circuit Court of the United States of America, in the Sec- 


ond Circuit, for the Southern District of New York. 


WitiraM B. Cooper, Junior, Plaintiff, ) 
against 
Tue Bank or British Norta America, Defendant. 


William B. Cooper, Junior, a citizen of the United States and a 
resident of the State of New York and within the said district, ap- 
pearing in this suit by Platt and Bowers as his attorneys, by this 
his complaint complains of the Bank of British North America, 
which is an alien, viz.,a corporation duly created by and existing 
under the laws of the Dominion of Canada, first, for that 
whereas that-heretofore and on the twenty-sixth day of February, 
in the year eighteen hundred and eighty-four, and at the city of 
New York, said defendant, in consideration that the said plaintiff 
would pay to it the sum of twenty-four thousand five hundred and 
twenty-seven dollars, undertook, promised,and agreed with the said 
plaintiff to remit for him and to pay over to the firm of Martin, 
Turner and Co., at Glasgow, Scotland, Kingdom of Great Britain 
and Ireland, the sum of five thousand pounds sterling money of 

said kingdom. 
8 That this plaintiff thereupon, relying on the aid, promise, 

and obligation of the said defendant, paid unto it the said 
sum of twenty-four thousand five hundred and twenty-seven dol- 
lars; but the sgid defendant, not regarding its aforesaid promise 
and undertaking in that behalf, did not remit and pay over unto 
the said firm of Martin, Turner and Co., at Glasgow aforesaid, the 
said sum of five thousand pounds sterling money as aforesaid, but 
utterly neglected and refused to pay over the same to the said firm 


‘at the place aforesaid, to the damage of this plaintiff in the sum of 


twenty-four thousand five hundred and twenty-seven dollars. 
Second. And the plaintiff, for a further or other cause of action, 
complains that whereas the plaintiff, having his place of business at 


mRITISH 


? owl 


, . 
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such misdirection and wrongful payment of said sum the same be- 
came wholly lost to this plaintiff, and he was obliged thereafter 
otherwise to provide funds to pay the said draft or bill of exchange 
of five thousand pounds, for the payment of which this money had 
been remitted, to his damage twenty-four thousand five hundred 
and twenty-seven dollars. 
And the said plaintiff further shows that the said defendant, 
11 though duly requested so to do, has refused to make good to 
him his loss on the premises or to return to him the money 
that he paid to them. 

Wherefore this plaintiff praysjudgment against the defendant in 
the sum of twenty-four thousand five hundred and twenty-seven 
dollars, with interest on said sum from the twenty-sixth day of Feb- 
ruary, eighteen hundred and eighty-four, together with the costs of 
this action. ! 

PLATT ann BOWERS, 
Attorneys for Plaintiff, 54 William St., New York. 


SouTHERN District or New York, | 
City and County of New York, J 


a . 


George C. Wilde, being duly sworn, deposes and says that he is 
the agent and attorney-in-fact of William Bb. Cooper, Junior, the 
above-named plaintiff; that the foregoing complaint is true of his 
own knowledge except as to those matters therein stated to be al- 
leged upon information and _ belief, and as to those matters he be- 
lieves it to be true; that the reason this verification is not m: ade by 
said plaintiff is that he is not in the county of New York, where 
deponent resides, but is in Europe, and all the material allegations 
of said complaint are within the personal knowledge of deponent. 


GEORGE C. WILDE. 


Sworn to before me this 16th day of July, 1884. 
THOMAS F. KEATING, 
Notary Public, N. Y. Co. 


12 [ Endorsed :] Cireuit court of the United States, 8. D. of New 
York. William B. Cooper, Jr., plaintiff, vs. The Bank of Brit- 
ish North America, defendant. Complaint. Platt and Bowers, pl’ff’s 
att’vs, 54 William St..N. Y. U.S. cireuit court. Filed Jul. 17, 1884. 
Timothy Griffith, clerk. 
13 United States Cireuit Court for the Southern District of 
New York. 


WittraAmM B. Cooper, Jr., Plaintiff, ) 
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Pune Bank or British Nortna America, { PI 
Defendant. 


Sirs: Please to take notice that the defendant, The Bank of British 
North America, appears in this action, and that we are retained as 
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WILLIAM B. COOPER, JR. 


“New York, 26th February, 1884. 


“Re. F. we Cooper, Jr., Dr. to the agents Bank of British North 
America, 52 Wall street, for cable transfer on the Bank of British 
North Ameriea, London, in favor of Martin, Turner and Co., Glas- 


gow - 
§ £5 000 @ 4.30) ccancanencsqecces ccoccssesetbasencion 24,825 
é ' ' , y 
“ Cost of pots Re ay BORIS Sk STEERER i g 


(In red print:) This transfer is sold without responsibility to the 
Bank of British North America or their correspondents for errors 
or delay in transmission.” 


And the plaintiff paid to said agents the sum of twenty-four thou- 
sand five hundred and twenty-five ($24,525) dollars as the cost of 
the said five thousand pounds sterling and two ($2) dollars as the 
cost of the telegraph dispatch. 

The plaintiff had for more than a year prior to said trans- 
17 action on the 26th day of February, 1884, been accustomed 
to make similar transactions through the agents of the de- 
fendants in the city of New York, and ':ad arranged with said agents, 
in order to economize the cost of telegraphing and solely for his 
own benefit, a single word duly registered on the 2nd day of Sep- 
tember, 1552, as standing for “ Martin, Turner and Co., Glasgow, 
ac., W. B. Cooper, Jr., ac.,” meaning “ on account of,” and ‘said 
single word was used by said agents, as plaintiff well knew, in trans- 
1) itting ¢ said order. 

No special directions as to the purpose of such cable transfer were 
given to defendant’s agents by the plaintiff on the said 28th day of 
February, 1554, or at any time, nor any directions whatever other 
than an order for a cable transfer to London for Martin, Turner and 
Co., and no such special directions could, as plaintiff well knew, be 
transmitted for the two dollars, the cost of the transfer with the 
single word as above stated, charged in the above-recited statement 
worded said agents, nor this defendant know of any reason, in the 
relations between plaintiff : and said Martin, Turner & Co. or other- 
wise, why the said order could not be fulfilled by the payment to 
said Martin, Turner and Co. of the amount called for in any manner 
satisiactory to them as payees. 

And this defendant alleges upon information and belief that in 

the course of previous transactions of a similar character with 
18 Martin, Turner and Co. by cable transfer from the plaintiff 

said Martin, Turner and Co., whose place of business was In 
Glasgow, Scotland, byt who had, as plaintiff well knew, business 
transactions in London, and who kept a bank account with the 
Bank of Scotland, had as early as July, 1885, given this defendant 
written instructions as follows: 

“In the future please pay all transfers of monies from Wm. 
Cooper, New York (meaning the plaintiff), to the credit of our ac- 
count with the Bank of Scotland, Lothbury, London, kindly advis- 


r= 


NORTH AMERICA VS. 
ind kindly do so until ad- 


alled or modified when 

efer above stated on the 27 

Eogland, and thereupon this de- 
x to the said Bank of 

lurner and Co., Glasgow, the re- 
la DN the said bank for 

i (jiasvow. and on the same 
Lendon to said Martin, Turner 


te your credit with Bank 
Inteat ¢ oOoOper ” the re ceipt 

red by said Martin, Turner 
e date. and the action of this 


that its said action was a 
transfer and a due and 
efendant’s agents in New 


k as in the complaint 
i % il (;lasgow. or other- 


iit as his agent to remit to 
tive thousand pounds 

ny manger other- 
hereinbefore-quoted 


| agents or otherwise 

pect to such remittance 

to torm a belief in 

s defendant ave rs, upon 

lav of Ie bruary, 1SS4, - 

vas, in fact, paid Lo 

‘position lor any 

” , with plaintiff, he had a 


is demanded the pay- 
ur thousand five hun- 
lin the complaint, 


n of the complaint 


KINGSFORD, 
| ee & ¢ City. 


deposes and says that 
Mmact of} the lt fendant 
regoiug answer and knows 


WILLIAM B. COOPER, JR. 9 


the contents thereof, and that the same is true to the knowledge of 
deponent except as to the matters therein stated to be alleged upon 
information and belief, and that as to those matters he believes it to 
be true. 

That the reason why this verification 1s not made by the defend- 
ant is that defendant is a foreign corporation, and the grounds of 
deponent’s belief as to all matters not stated upon his knowledge are 
information and instructions from the defendant and the possession 
of the correspondence referred to. 


A. McTAVISH. 


Sworn to before me this 15th day of October, 1884. 
CHAS. L. JONES, 
Notary Public, N. Y. Co. 


22 [Endorsed:] U.S. circuit court, so. district of New York. 

William Bb. Cooper, Jr., ag’st The Bank of British North 
America. Answer. Nash and Kingsford, att'ys for def ’t, 51 Wil- 
liam St., New York city. U.S. circuit court. Filed Oct. 16, 1884. 
Timothy Griffith, clerk. 


93 At a stated term of the circuit court of the United States 
of America for the southern district of New York, in the 
second circuit, held at the United States court-rooms, in the city 
of New York, on Monday, the sixth day of Decemberyin the year of 
our Lord one thousand eight hundred and eighty-six. 
Present: The Honorable Alfred C. Coxe, sitting as circuit judge. 


WitxtiAM Bb. Cooper, Jr., \ 
vs. 
Tue Bank or British Nort America. | 


Now comes the plaintiff, by Platt and Bowers, Esqs., his attorneys, 
and moves the trial of this cause. Likewise comes the defendant, 
by Nash and Kingsford, Esqs., his attorneys. Thereupon a jury is 
empaneled, and the cause proceeds to trial. After hearing the evi- 
dence of the parties, the argument of counsel, and the instructions of 
the court, on Tuesday, December 7, 1886, the jury retire, and on 
their return render a verdict whereby they find for the plaintiff in 

the amount of $28,502.56. 
24 It is ordered that defendant have a stay of proceedings 
on said verdict until Feb. 3 1SS/. 

A copy. 

TIMOTHY GRIFFITH, Clerk. 


25 Cireuit Court of the United States, Southern District of New 
York. 


Witti1amM B. Coorer, Jr., ) 
ag'st > Judgment, April 1, 1887. 
Tue BANK or Britiso Nortu AMERICA. 


This action and the issues therein having come on for trial before 
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pany. At the same time a dispatch was sent by the defendants in 
London to Martin, Turner & Company, at Glasgow, announcing that 
at that moment they were paying to their credit at the Bank of Scot- 
land the sum aforesaid. On the same day they wrote to the Glas- 
gow firm that the amount had been paid to theircredit. The letter 
reached Glasgow on the morning of the 28th. It is undisputed 
that if a draft had been inclosed that also would have reached there 
at the same time. The payment to the Bank of Scotland was made 
pursuant to written instructions received by the defendants at Lon- 
don from Martin, Turner & Company. Upon the 28th Martin, 
Turner & Company, haying received advices from their East Indian 
correspondents, became convinced that it was idle for them to con- 
tinue longer in business, and upon the morning of the 29th they 
closed their doors. The money was paid to the Bank of Scotland 
without specific instructions, and a general credit was given to Mar- 
tin, Turner & Company upon the books of the bank. The firm was’ 
indebted to the bank to a considerable extent, and the money was 

retained to lessen this indebtedness. The plaintiff received 
29 no benefit from it. It was not used to take up the draft. The 

plaintiff insists that the money was lost to him by reason of 
the failure of the defendants to obey specific instructions given by 
him to them upon the 26th of February. He testified that he in- 
formed tie agent of the defendants that the money which he was 
about to send to Martin, Turner & Company belonged to,him ; that it 
was sent to take upa draft shortly to fall due; that he wished it sent 
by cable to London, and from thence by mail, in the form of acheck, 
to Martin, Turner & Company at Glasgow, and that the defendants 
agreed to these terms. The defendants deny that any specific in- 
structions were given, and insist that the money was sent in the 
usual way and was paid to Martin, Turner & Company as directed 
by them. If the money had been sent by mail so that it could have 
been identified it would have been applied by Martin, Turner & 
Company to retire the plaintiff’s draft. The jury were instructed 
that the relation of principal and agent existed between the parties ; 
that the plaintiff.had a right to prescribe the manner in which his 
funds should be sent, and if the defendants, knowing that the funds 
were his, and that they were transmitted for a special purpose, con- 
tracted with him to send them in a particular way and loss occurred 
by their failure to keep that agreement the plaintiff was entitled to 
recover. If, however, there was no such agreement; if the defend- 
auts did not know that the money belonged to the plaintiff, or that 

it was to be sent for a specific purpose; if the circumstances 
30 were such that they had a right to assume that it was the 

money of Martin, Turner & Company; if, in other words, it 
was sent in the usual course of business without any particular in- 
structions, then the defendants were entitied to a verdict. Thejury 
found for the plaintiff. The defendants excepted to the refusal of 
the court to direct a verdict in their favor, and also to the refusal 
to charge that the money belonged to Martin, Turner & Company 
as soon as it came under their control, and also to that portion of 
the charge where the jury were instructed, in substance, that if they 
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America. Decision. Coxe, J. U.S. circuit court. Filed Mar. 9, 
1887. Timothy Griffith, clerk. 


33 At a stated term of the circuit court of the United States 

for the southern district of New York, held at the court- 
rooms, in the post-office building, in the city of New York, on the 
11th day of March, 1887. 


Present: Hon. Alfred C. Coxe, justice. 


WitiraM B. Coorer, J-., 
aq'st 
Tue Bank or Britisu Nortua AMERICA. 


A motion for a new trial on the part of the defendant having 
been made herein on the minutes, after hearing Stephen P. Nash, ° 
Esq., of counsel for defendant, in support of said motion, and John 

M. Bowers, of counsel for plaintiff, in opposition thereto, or- 
3 dered that the said motion be, and the same is hereby, de- 
nied. 


ALFRED C. COXE. 


Endorsed: U.S. cireuit court, S. D. of New York. William B. 
Cooper, Jr.,ag’st The Bank of British North America. Order denying 
motion for a new trial. Platt & Bowers, pl’ff’s att’ys, 54 William 
St. N. Y. U.S. circuit court. Filed Mar. 12, 1887. Timothy 
Griflith, clerk. 


85 United States Circuit Court, Southern District of New York. 


Witiram B. Cooper, Jr., ) 
against > 
BaNK OF Britisn Norra America. | 


Appearances: Messrs. Platt & Bowers, for the plaintiff; Messrs. 
Nash & Kingsford, for the defendant. 


Afterwards, to wit, at a cireuit court of the United States held at 
the court-rooms, in the United States post-office building, in the 
city of New York, before Alfred C. Coxe, Esq., judge of the United 
States circuit court for the district, appointed to hold the said cir- 
cuit court on the 6th day of December, A. D. 1886, the aforesaid 
issues so joined between the parties as aforesaid came on to be tried 
by a jury for that purpose duly impanelled, at which day came 
there as well the said plaintiff as the said defendant, by their re- 
spective attorneys, and the jurors of the jury aforesaid, for that pur- 
pose duly impaneled to try the said issues, being called, also came 
und were then and there in due manner chosen and sworn to try 

the said issues. 
ob And upon the trial of the said issues the counsel for the 
plaintiff, to maintain and prove the issues on his part, called— 
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; an , ® 
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think I availed of the telegraph transfer from Lotdon to Glasgow 
on one oceasion, but I can’t locate it. 


By the Court: 
©. When was the draft due? 


A. It was due on the 29th day of February, three days after I 
sent the money by cable. 

sy Mr. Bowers: 

. Were you cognizant of the length of time that would elapse to 
take a letter by mail from London to Glasgow ? 

A. Yes; I was quite well aware of it, because I have been over the 
road half a dozen, times. .A letter mailed on the 27th of February 
from London could not reach Glasgow possibly before the morning 
of the 2Sth, and this cable transfer, being directed here on the 26th, 
would be received in London on the 27th, and if the letter had been 
mailed from London on the 27th it would have reached Glasgow on 
the morning of the 28th. The Bank of British North America gave 
me a memorandum receipt at this time for this money. 

(). (Showing witness a paper.) Is this the paper ? 


By Mr. Nasi: 
(). You said you wished to remit to your friends. Did you men- 
tion the name of your friends ? a 
A. I did not mention them because a great many people were 
standing in the office, and I didn’t mention their names at first be- 
cause I did not want them to know who I was remitting 
oF money to, but Mr. McTavish really knew who the parties 
were, because I had no other parties. Yes; this is the receipt 
I got. 
(). Do you know whether or not on that morning anything was 
said about this money being remitted to take upa draft? 
A. Yes; | had a conversation with Mr. MeTavish upon the char- 
acter of the bills that I drew on Martin, Turner & Company, of 
London, as to their goodness. 


By Mr. Nasi: 


Q. On this morning of the 26th of February ? 
A. On the morning of the 26th of February. 
sy Mr. Bowers: : 

(). State that conversation that occurred on the morning of the 
26th. 3 
A. I told him that he had hesitated some five or six weeks pre- 
vious about taking a bill for five thousand pounds drawn on or 
about the 16th of January, 1884, and I wanted to tell him the char- 
acter of the bill that I drew. These bills were drawn under a letter 
of credit of Martin, Turner & Company, and I wanted to explain to 
him that those bills would, in my opinion, be good under most any 
circumstances, because I always took up those bills at maturity, and 
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“St. is offered in evidence by plain- 
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New York, 24 March, 1884. 
North Ame rica: New York. 
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Q. You received a reply to that letter? 
A. I did, and this is it. 


(The letter dated March 24, 1884, addressed to Mr. Cooper, is 
offered in evidence by plaintiff’s counsel and marked Plaintiff’s 
Exhibit No. 3.) 


Letters should be addressed to “ To agents.” 


42 Agency Bank of British North America, 52 Wall street. 
P. O. box 115. New York, 24 March, 1884. 


W. B. Cooper, Jr., Esq., 168 Pearl St., city. 

Dear Sin: We beg to acknowledge receipt of your letter bearing 
to-day’s date and say that the transfer referred to was sent as fol- 
lows: 

“Martin, Turner & Co., Glasgow, £5,000, ac. W. B. Cooper, Jr.” 

The usual course is for our London office to send a cheque if the 
transferee is out of the city. 

Yours truly, H. STIKEMAN, Agent. 


(. You wrote another letter to the Bank of British North Amer- 
ica on the 24th of April in this city ? 
A. Yes, sir; this is a press copy. 


(The letter dated April 24, 1884, addressed to the defendant and 
sigued by Mr. Cooper, is offered in evidence by plaintiffs counsel 
and marked Plaintiff's Exhibit No. 4.) 

New York, 24 April, 1884. 
The Bank of British North America, New York. 
Dear Strs: Advices have just come to my hands which seem to 
point to the following as the history of the remittance I en- 
45 deavored to make through you to Martin, Turner & Co., Glas- 
gow, on the 26th of February last. 

On that date I purchased from you a cable transfer for £5,000, 
which I instructed you to remit to Martin, Turner & Co., at Glas- 
gow, for my acceunt. 

It appears that the cable transfer was received by your bank in 
London on the 27th of February, and that, contrary to the instruc- 
tions given, they, on that day, instead of forwarding £5,000 to Mar- 
tin, Turner & Co. at. Glascow, paid it into the Bank of Scotland at 
London to the credit of Martin, Turner & Co. 

Had my instructions been complied with the remittance would 
not have been received by Martin, ‘Turner & Co., Glasgow, until they 
received letters from their East India houses, which led to the im- 
mediate determination on their part that no honorable course was 
left them: but to announce their suspension, and this was done on 
the 29th of February, when the Bank of Scotland appropriated the 
£5,000 that you had deposited with them against a general balance 
of the account between them and Martin, Turner & Co. 

‘This £5,000 was remitted by me for Martin, Turner Co., at Glasgow, 
at their express request, to take up an acceptance drawn by me upon 
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Agency Bank of British North America, 52 Wall street. 


P. O. box 115. New York, 20th May, 1884. 
W. B. Cooper, Jr. Esq., city. 
Dear Str: Having heard from our London office regard- 


45 ing the payment of £5,000, we shall be glad to receive a call 
from you at your convenience. 
Yours faithfully, D. A. McTAVISH, Agent. 


©. You were abroad when that was received ”? 

A. I was, and any ecail that was made or communication received, 
any answer to that call was by one of my clerks or assistants, Mr. 
Walker. 

Mr. Bowers to Mr. Nash: Have you in court a copy of the cable 
that was sent by your bank ? | 

Mr. Nass: No, sir; it is incorporated in this letter in evidence— 
Exhibit No. 3. : 

Mr. Bowers: I will read in evidence this receipt, marked for 
identification No. 1. | 


(Plaintiff's counsel reads in evidence the receipt heretofore 
marked for identification No. 1, and it is marked Plaintiff’s Exhibit 
No. 1.) 

New York, 26th Feb., 1884. 
W. LB. Cooper, Jr., Dr., to the agents Bank of British .North 

America, 52 Wall street, for cable transfer on the Bank of 

British North America, London, in favor of Martin, 

Turner & Co., Glasgow, £5,000, at 4.90} ......-.--..--.- $24,525 
Cast OF GRRED cccicitidinnitlinieiitiam diene eel 2 


$24,527 


17 This transfer is sold without responsibility to the Bank of 
British North America or their correspondents for error or 
delay in transmission. 
(Plaintiffs’ counsel offers in evidence a letter dated June 7, 1884, 
from Mr. Cooper to the defendant, and it is marked Plaintiff's Ex- 
hibit No. 8.) 


W. B. Cooper, Jr., 168 Pearl street, New York. 


New York, 7th June, 1884. 
Messrs. D. A. MeTavish and H. Stikeman, agents Bank of British 

North America, New York. 

Dear Sirs: Would you have any objection to informing me what 
were the code expressions with which you were provided relative to 
remittances sent by me to Martin, Turner & Co.? Did you not 
have different cipher words to express the following: “ Pay Martin, 
Turner & Co., Glasgow ;” “ Pay Martin, Turner & Co., Glasgow, for 
account of W. B. Cooper, Jr.. New York; ” “Pay Martin, Turner 
& Co., London.” 
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conversation was with Mr. McTavish. It was in the general office, 
in the inner place like this, with a low railing around, so that other 
people were about and could have heard. I told him specifically 

on that morning, after I had purchased the cable transfer, 
50 that this cable transfer that I was purchasing was for the 

purpose of taking up some bill of exchange which I had 
drawn on Martin, Turner & Company. I purchased this cable 
transfer in order to put Martin, Turner & Company in funds to take 
up a bill of five thousand pounds which matured on the 29th of 
February. It was my bill of exchange drawn in New York upon 
Martin, Turner & Company, Glasgow, and maturing on the 29th. 
That includes the grace. It was due the 26th, and before the 29th 
Martin, Turner & Company suspended. 

The handwriting of the letter dated the 24th of March, Exhibit 2, 
addressed by me to Mr. McTavish, is that of Mr. Charles P. Walker, 
who was then a clerk with me. I ar inclined to think it was dic- 
tated by me, but I don’t remember. | read it before signing it. At 
that time I had taken counsel in reference to this matter—consulted 
lawvers—and this letter was written after I had consulted counsel, 
as fur as | remember. The letter of April 24, 1884, Exhibit No. 4, 
was written by the same Mr. Walker and signed by me, and that I 
remember dictating. I do not remember whether the word “at” 
just before “Glasgow” was inserted by my instructions after I had 
dictated the letter to Mr. Walker. If it was written by Mr. Walker 
in the first instance without the word “at” in it, 1t must naturally 
have been inserted by my instructions, unless he inserted it on his 
own responsibility. The letter was not dictated stenographically. 

Asa general rule I write the letter myself on pieces of memo- 
5] randum—draft letters. Sometimes I dictate it as he takes it 

down. I am inelined to think I dictated that letter, but I 
couldn't swear positively. I was the agent of Martin, Turner & 
Company in New York. I have received consignments from them 
from time to time and sold the consigned property and paid duties 
upon it. I drew on Martin, Turner & Company by authority of 
letters of credit which they gave me, and I sold a great many of 
such drafts to the Bank of British North America. I did not sell 
the particular five-thousand-pound bill which matured on the 29th 
of February to the Bank of British North America. I sold that to 
the Canadian Bank of Commerce. The defendant has no interest 
in that bill. The bill this cable was to take up was held by the 
Canadian Bank of Commerce. I left for Europe on the 14th of May, 
so that nothing took place between me and the defendant on this 
side after the 14th of Mav until I returned, some time in September. 
| left Mr. George C. Wild and Mr. Walker in charge of my business. 
Mr. Wild had a power of attorney from me. Mr. Waiker was 
entirely familiar with this transaction as I understood it—with the 
Bank of British North America—and he knew before I went away 
mv version of it, and this letter written in my name is by the same 
person to whom I dictated that previous letter, Mr. Walker. He 
seems to have supposed that I had arranged with Mr. McTavish for 
the defendant for three forms of cable transfer. It is my idea 
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pounds could have been identified and taken out of the estate, if 
paid in, in case they had failed or acted dishonorably. 

| did not on the 26th of February suppose that my friends and 
principals, Martin, Turner & Co., were about to fail. I shouldn't 
have sent itif lL bad. I had in every case prior to this made a spe- 
cial request that the money for which the cable transfer was given 
should be remitted by mail from London to Glasgow to Martin, 
Turner & Co. In every case, either by mail or cable, the question 
always arose. They asked me whether it should be mail or cable, 
always. In most every case the question arose and they know that, 
too. It was notan afterthought that came into my head when [ 
wrote this letter of the 24th of March; no, sir. It was a question 
discussed in all cases. 

() Now, then, if that was the fact, why did you, when you wrote 
that letter of the 24th of March, 1854, omit all allusion whatever to 
any wish expressed by you that the money should be transmitted 
by mail from London to Glasgow? 

\. Well, I didn’t think it was any use in giy ng them all our 
Cust 

(). | read you this paragraph: “I purchased from you on the 
2th ultimo a cable transfer for tive thousand pounds on the board 

of directors of the Bank of British North America, London, 
0) with instructions to pay the same to Martin, Turner & Com- 

pany, Glasgow, for my account. Will you kindly inform me 
whether snelh instruetions were cabled by vou and what disposition 
has been made of the cable transfer of five thousand pounds by the 
board of directors? What is the course usually adopted by your 
bank in London in similar cases of cable transfer when the parties 
reside out of town?” 

*® lexactly. 

(). Now, after calling your attention to this letter written by you 
on the 24th of March, about a month after the purchase of this cable 
trausfer, you now presume to say, sitting in that chair, that you 
purposely omitted in this letter all allusion to your alleged instruc- 
tions to send that cable by mail from London to Glasgow? 

A. I won’t say I purposely did it. I won’t say | purposely did it, 
but I didn’t intend to convey in the letter any more than I thought 
was Iny own good. 


/ 


ltedirect by plaintiff's counsel : 
(). Now, | am going to ask you to go back to an earlier date, 
where you referred to an interview on the 26th of February, in 
which you say vou called Mr. McTavish’s attention to the fact that this 
noeney Was being transmitted to take up one of that class of drafts 
which you had been in the habit of selling him. Please state how 
that conversation came about at that particular date. 
A. On the 16th day of January, 1554, | sent Mr. Charles P. Walker, 
who was with me at that time, to the Bank of British North 
wb America for the purpose of selling them a bill on Martin, 
Turner & Co., Glasgow, for five thousand pounds. Mr.Walker 
returned and said that he had had a conversation with Mr. McTav- 
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To Messrs. Martin, Turner & Co., Glasgow. 

Payable in London. 

[In pencil on margin:] Wm. B. Cooper, Jr. 

Across the face of the original bill is written: Glasgow, 28th Dec., 
ISSS; due 20th Feb'y, 1854. 

Accepted, payable at the Bank of Scotland, London. 


MARTIN, TURNER & CO. 


(Endorsed. ) 


Vay to order of J. H. Goadby, B. E. Walker, and D. Woolverton, 
agents for the Canadian Bank of Commerce, or any one of them. 
W. B. COOPER, Jr. 


(Exhibit No. 10 is a protest of the above bill in the usual form.) 


Recross by defendant’s counsel : 


This bill appears to be the third of exchange, and I suppose the 
acceptance of Martin, Turner & Co. was upon one of the other parts. 
| had blanks in my office, which I filled up. This was one of my 
own forms of bills of exchange that | was in the habit of drawing 
upon Martin, Turner & Co. I have not the letter of credit referred 
to in it. ‘The bank always keeps the letter of credit—the Canadian 
bank of Commerce, if I sold to them. I always give them the 
letter of credit. When I sell them bills on Martin, Turner & Co. 
we always give up the bill of credit; otherwise we couldn’t draw. 
| never got it back because it was marked on it as cancelled—used 
up. It was of no use, having been initialed by the bank to whom 

| issued the bills. I delivered a letter of credit for each bill 
5Y that | drew. 


by the Court: 


(). Where were these accepted ? 
A. Accepted in Glasgow. 


By Mr. Nasu: 


| base that answer upon my general knowledge. I didn’t see the | 
acceptance written in the bill. In February, 1884, I was in general 
correspondence with Martin, Turner & Co. I sent them messages 
by cable from time to time. I had code words for the messages 
which passed between me and Martin, Turner & Co., and from time 
to time I sent them messages by cable—by our code in all cases. 
According to my general knowledge of the business, Martin, Turner 
& Co., if they hadn't got into difficulty, would, I presume, have 
taken up this acceptance payable in London with the check that I 
mailed to them—ordered mailed to them—from London. That I 
presume from my general knowledge of the business. 

(). They wouldn’t have taken them up with their own check ? 

A. That I don’t know. 

(. And then you don’t know the other ? 

A. No; but [ presume that would be the proper way. 
4—-399 
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(We debit you proportion of the above cable £1 17 | ; which please 
recover from Messrs. E. b. & Co.) 


Mr. Stikeman can tell you about these matters better than I can. 


The plaintiff, farther to maintain the issues on his part, called 
62 Henry SrikeMAN, who, being duly sworn, testitied as fol- 
lows: 


The money cabled over at the request of Mr. Cooper to Martin, 
Turner & Company, Glasgow, was sent “ Martin, Turner & Com- 
pany, Glasgow, on account of W. Bb. Cooper, Jr,” and then the 
amount is given. 


By Mr. Nasu: 


ie And that was represented by how many words? 
It varied according to the amount; it might have been two 
or more. It could not have been less than two and it might have 
been more, according to the amount. 


By Mr. Bowers: 


Is there any entry in any book showing the transaction as it 
occurred here on the 26th of February, 1884” 

A. Yes; you have it there. 

(). Didn’t you make a charge of some sort in your books of this 
five thousand pounds? 

A. It would have gone, of course, through the cash book. There 
was an entry in our book somewhere that Mr. Cooper had purchased 
a transfer of five thousand pounds to Martin, Turner & Co., Glas- 
gow, for his account. Mr. Cooper had frequently purchased other 
cable transfers. I recollect there were purchases that he made 
where he directed the money to be telegraphed from London to 
Glasgow. On the 6th of September, 1883, he did this. That money 
was directed to be sent by telegraph from London to Glasgow, and 
we so instructed by our cipher. In the case of the draft in suit our 

cipher sienely instructed our home office to pay Martin, 
63 Turner & Co. five thousand pounds for account of W. B. 

Cooper, Jr. Where he directed it to be telegraphed up, then 
we used a different cipher. I used an additional word. 

Q. Do you say that the cipher for that would have instructed the 
house on the other side that that was to*be tele graphed up? 

A. {[t would. There may be other instances in which he directed 
us to telegraph it up; I couldn’t say. 1 recollect Mr. Cooper signed 
written orders for some of these transfers. They were not signed 
in all cases; could not say frequently. I have three here signed ; 
there may be some more. 

(Plaintiff’s counsel reads in evidence the orders for cable transfers, 


and the one dated November 12, 1883, is marked Plaintiff’s Exhibit 
No. 13.) 
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The plaintiff, further to maintain the issues on his part, called 
CHARLES P. WALKER, who, being duly sworn, testified as follows: 


I reside in Brooklyn. I am with the firm of E. D. Turnure & 
Company, sugar brokers, as a clerk; been there a year. In the 
month of February, 1884, | was in the employment of Mr. William 
B. Cooper, Jr., the plaintiffin this action. I went with him in 1881, 
I think it was. He was a commission merchant. I kept several 
books of account, including the cash book, and wrote various letters, 

both foreign and domestic. I knew the Bank of British North 
66 America or their agency here at thattime. The agents were 

Mr. MeTavish and Mr. Stikeman. Mr. Cooper did a con- 
siderable business with them one way and another. I went there 
under his direction to purchase cable transfers on the other side and 
to sell them!bills of exchange drawn in thiscity. These transactions 
were comparatively numerous. Mr. Cooper also from time to time 
bought from them bills of exchange on other parties. 

(). Did you ever have any conversation with either of the agents 
concerning these cable transfers which Mr. Cooper was making 
through them, as to his object in making them ? 

A. I did, with Mr. McTavish. It was spoken of several times that 
they were to take up bills that had been drawn previously by Mr. 
Cooper on Martin, Turner & Company, Glasgow. 

Q. Do you recollect whether at the outset of Mr. Cooper’s business 
relations with these defendants in which he purchased cable trans- 
fers any conversation was had between you and Mr. MeTavish or 
any one else representing the bank as to the manner of making the 
remittaneces—as to the remittances being made by cable to London, 
and then how it was made to Glasgow, so that you knew when it 
would reach Glasgow ? If you do, please state it. 

A. I don’t remember that any time for its reaching Glasgow, 
whether sent in either of the two ways, was specially mentioned 
with the agent of the Bank of British North Ameriea, but I know 

that I had been informed by Mr. McTavish that their code 
O7 covered—lI say informed by Mr. McTavish, either by his ad- 

mnission of the fact or by lis stating it—that their code was 
arranged to cover at least two different ways, and | understood three, 
the understanding being that these remittances were made to Martin, 
‘Turner & Co., Glasgow, for account of William b. Cooper, Jr., New 
York, and that of two ways of sending them, one was to cover by 
mail from Londo and the other by telegraph from London to Glas- 
gow. There is a difference in the rate of exchange, whether it was 
sent by telegraph or letter from London. 

(. Do you remember in the month of January, 1854, going to the 
Bank of British North America to sell them a bill drawn by Mr. 
Cooper on Martin, Turner & Company for five thousand pounds? 

A. Yes, sir; and I recollect seeing Mr. McTavish at that time. I 
had a conversation with Mr. MeTavish. I told him that Mr. Cooper 
would like to draw a bill on Martin, Turner & Co. and offered it to 
him to purchase. There was some hesitancy on the part of Mr. 
McTavish and, before naming any rate, he stepped aside and spoke 
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A. I didn’t say that he paid duties for Martin, Turner & Co. I 
said he paid duties or advances on goods that were here in his pos- 
session. 

Q. Not belonging to Martin, Turner & Co.? 

A. Not belonging to Martin, Turner & Co. 

Q. That was to convince Mr. McTavish that Mr. Cooper had ad- 
vanced this money on goods of which he had control and which 
were in his possession ? 

A. Yes, sir. 

Q. Now, you have stated that you were informed about two or 
three forms of cable transfers ? 

A. Yes, sir. 

Q. Were you so informed by a letter which you received after 

Mr. Cooper went to Europe ? 
70 A. No, sir; I was informed so 
Q. Just wait a moment. You had better read the letter 
before you testify; it is a letter written by you. Now, did you write 
this letter which I have just shown you out of your own head or 
by instructions from Mr. Cooper ? 

A. I don’t remember. I presume Mr. Cooper asked me to write 
the letter. 

(). He was not in New York at that time? 

A. He was not in New York at that time. 

Q. Can you state that you ever before writing that letter had any 
information from Mr. McTavish as to what the forms of cable trans- 
fer were which he had arranged with Mr. Cooper ” 

A. I had such information from Mr. McTavish himself, either by 
assent or by actual statement. At the commencement of this busi- 
ness of cabling and buying exchanges that we had been carrying 
on, say in 1882, at Mr. MeTavishi’s office. 

Q. What do you say was then said? 

A. I presume the conversation took place in this way: We wanted 
to buy a certain amount of exchanges, and in buying of Mr. Me- 
Tavish it was specified by me that it was to go, whichever it was, 
either by mail or cable from London, after reaching London from 
New York, and he went on to say that there were code instructions 
to cover those two points in the office of the Bank of British North 

America. I say that was either admitted by Mr. McTavish 
71 or stated to be a fact by him. ‘Those are the two forms I have 

in mind to indicate whether the Bank of British North 
America 10 London was to telegraph to Martin, Turner & Co. at 
Glasgow—whether it was to go by mail or telegraph from London 
to Glasgow. 

(. Now, did you understand that the expense of telegraphing 
from London to Glasgow was an item of difference in the two modes 
of transmission, whether it cost Mr. Cooper any more to cable or 
transmit in one way than the other? 

A. Yes, sir; it did cost more one way—to send it by cable all the 
way through — to send it by telegraph—that is, from London to 
Glasgow. ‘To cable from here to London and from London on to 
Glasgow by wire. 
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Was thicconvereation which vou claim to have had with Mr. 
7 ISS2 or 1SS3 in connection with any transaction you 


know that he made the arrangement in the first 1n- 


made arrangements in the first 1nstance. 
A! }gosimp! :a matter of curiosity or for the pur- 
nurpose of buving a eable transfer. 
conversation with any one of the 


: plain tome why Mr. Cooper should draw 
\] or rp & { for duties advanced by \Ir. Cooper 
Martin. Turner & Co. had no interest 


— ement whien NI) Cooper had 

AG wt ner & Co. That is the only 

| zent him certain letters of eredit. The 
Martin, Turner & Co. was confined to 

lit given by Maftin, Turner 


t to the bank to arrange for cable 
i as to whether, the money 


,  - 
bil Ti ecrapli y 


i ‘\ rranged tosend by mail go as to get 
lon up it would reach Glasgow 
vould it not? 

es it rable Upon the part of Mr. 
| the issues on his part, now read 

Mr. John M. Martin 
‘I MI. Marti | reside at Auchendennan: I am 
(;lasgow. I was in the same busi- 
, February, ISS4, and I was a member of 
\ lurner & Co., doing business there. [I 
Coop inior, personally, and I knew the de- 
Cur firm had occasionally corresponded 
Mir. Co per Was the agent in New York 
We 1 ved remittances trom him through the de- 


isioually. There was a draft for £5,000 drawn 
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upon us by the-plaintiff which matured on or about the 29th day 
of February, 1884. The plaintiff had egreed to and I did expect 
him to remit funds to take up the draft of maturity. On the morn- 
ing of the 28th of February, 1884, we received from the defendant 
irom its London office a letter, of which the following is a copy: 


“Bank OF British NortH AMERICA, 
“ Lonpon, 27 February, 1884. 


“ Messrs. Martin, Turner & Co., Glasgow. 

‘“ GENTLEMEN: Having received instructions this morning by tele- 
graph from our New York agents to pay vou £5,000 on account of 
Wim. b. Cooper, Jr., New York, I beg to advise having paid that 
amount to your credit with Bank of Scotland, London. 

“ Your obedient servant, 


“ (Signed) A. G. WALLIS, Secretary.” 


74 “1 wired you as follows this morning: - 

“We are paying five thousand pounds to your credit with 
Bank of Scotland here from New York, account of Cooper. Please 
remit 15] for cost of telegram.” 

[f the defendants had sent us draft or cheque for such £5,000 on 
the 27th by mail, it would have reached us at the same time as the 
above letter, viz., the morning of the 28th of February. According 
to the usual course of the mails, aletter mailed in London on one day, 
addressed to our firm at Glasgow, would reach‘’us the morning of 
the succeeding day. Our firm received intelligence on the 28th day 
of February which led us to determine that we must suspend busi- 
ness. It was in the form of a letter of advices from our firm in 
Batavia, Martin, Dyce & Company. I showed such a state of affairs 
in Batavia that it would be impossible for us to meet our engage- 
ments. Wesuspended on the 29th of February, 1884, and closed 
our doors. 

(). What was done in the way of business on the 28th of Febru- 
ary, 1884, bv said firm ? 

A. After reading the letters and accounts from Batavia we con- 
sulted an aecountant and law agent as to our position. Beyond that 
I do not remember that anything of importance was done. 

(). What was done with moneys received by said firm at Glas- 
gow on the 28th February, 1884? 

A. So far as I am aware, no moneys were received by the firm on 
that day. 

Q. Do you know whether William B. Cooper, Jr., the plaintiff, 

on the 26th February, 1884, remitted to your firm, through 
70 the Bank of British North America, the defendant in this 
action, £0,000 ” 

A. I know that on the 27th February the defendant bank in Lon- 
don advised us of having received that sum from Mr. Cooper by 
cable. I donot know when he sent it, but presume it was on the 
26th. 

Q. For what purpose was the amount remitted ? 
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1. It was to retire a of Cooper’s for that sum falling due in 


(). Was it remitted to take up a draft for that amount drawn by 


’ 


_— 


the said Cooper on you and falling due on the 29th February, 


if { t. remitted by Mr. Cooper had been received by our 
the 28th of February, 1884, it would have 
iL bull fa ling due on the 2th or re- 

over to the trustee of the estate, to be 

It would have been given to the 

wed, unless directly applied by the 

foot : No! was received by our firm on the 

2S it ic 20th we received from A. R. Me- 

Miast kt Brot unt of My Cooper a draft for four thou- 
. | to retire a bill of Mr. Cooper's for the same amount 
March, w li was applied for that purpose. 


i into the Bank of Seotland.in London, to the 
Liye Meendant s&s london branch on the ~T th 
ISS84, and it was retained by the Bank of Scotland, which 
A ’ 


r) lant’s counsel reads cross-examination : 


met r of the firm of Martin, Turner & Co. in Feb- 

it KX. about fifteen vears The draft: of £5000 

, it the Bank of Seotland, in London. 

vas the holder. | had no oral communication 

i : Lill reoral ito the bill in (yu sion The plaintiff 
fmimunitions with him were by letter or 


) fire rec a telegram stated at the foot of the letter 
to have been “wired” us the morning of the 27th 

| ~~] m answered thr telegram by letter. The 
| i“ 142 Vineent street, Glasgow, 27 Feb.., 

am bank of British North America, London.” 
| & Co.,” is in the handwriting of Alex- 

(Jueensiand, and the signature is by Thomas 
ey | our tate tirm it was sent to 
\merica, at London, on the 27th of Feb- 
merred tos thie telegram novoutl 
questioned. I believe we did not an- 


exed, dated “142 Vincent street, Glasgow, 

| ldressed to fhe Bank of British North 
t. Londo and signed “ Martin, Turner & 
iwafa Crrauham Kelinton. book-keeper 

signed by Thomas Hinton Campbell, 

rine rich sd Was Sent on tiie day of its date to the 

t ' [ | North America, in London My lirmm never re- 
voked or 1 fied the last paragraph Our tirm received an an- 
ewer to the letter mentioned. It is dated at London, July 4th, 188s, 
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The letter hereto annexed, dated “142 Vincent street, Glasgow, 15th 
August, 1884,” addressed to “Messrs. The Bank of British North 
America. London,” and signed “Jno. M. Martin,” was written and 
signed by me, and it was sent upon the 15th of August, 1884, to the 
sank of British North America, in London. The letter referred to 
by the words “thesignature of the letier referred to is in the hand- 
writing of Mr. Thomas Hinton Campbell, senior partner of the late 
firm,” in said letter of 15th August, i854, was the letter dated July, 
1883, mentioned above, and the firm meant by the words “ senior 
partner of the late firm,” in said letter of 15th August, 1884, was the 
firm of Martin, Turner & Co. 

My information about the remittance of £5,000 came solely from 
the letter and telegram of the defendant bank. The plaintiff, no 
doubt, advised our firm of his remittance, but his letter, if it came, 
went into the possession of our trustee. I did not know otherwise | 
than by communication from the plaintiff for what purpose the said 
amount was remitted, and I did not have any communication on 
this subject other than by letter or telegram or cablegram. We 

knew that a remittance of five thousand pounds was coming 
8 to retire this bill, but [cannot put my hands upon any letter 

which intimated that. This transaction came under a gen- 
eral arrangement with the plaintiff by which he was to draw bills 
upon our firm and retire them at maturity by renewals until he 
provided for them by the sale of produce consigned to him by our 
foreign branches and against which the original bills were drawn. 


Tue BANK oF Britisno Nortu AMERICA, 
Lonpon, E. C., 4th July, 18883. 


Messrs. Martin, Turner & Co., 142 St. Vincent street, Glasgow. 
) ’ ’ 


Dear Stirs: I beg to acknowledge receipt of your favor of 3rd 
inst. I note your request to pay a!l cable remittances for you from 
New York to the credit of your account with the Bank of Scotland, 
Lothbury, when remitted on account of Mr. W. B. Cooper, Jr., of 
New York, and will take care to inform you by wire of our having 


doue so. 


Yours faithfully, 
(Signed) A. G. WALLIS, Sec’y. 


The Court: Do you propose to contradict the evidence of the 
plaintiff that he told this agent that this money was for a specific 
purpose ? 

Mr. Nasu: We propose to contradict the evidence. We knew 

generally, of course, that these remittances were to take up 


79 drafts which were maturing; but we particularly propose to 


contradict all the evidence which tends to show that there 
was any particular mode of payment, either by mail or telegraph, 
from London to Glasgow, as testified to by Mr. Walker and Mr. 
Cooper. 
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The plaintiff, further to maintain the issues on his part, now reads 
n evidence the deposition of Robert Davidson, of London: 


My name is Robert Davidson; my business residence is at 43 
Lothbury, in the city of London, England, and my occtipation is 
that of manager of the London branch of the Bank of Scotland, 
ind I held such position on the 27th of February, 1884. 1 know 


the firm of Martin, Turner & Co., doing business at Glasgow, Scot- 
land. They had an aceotint with the Bank of Scotland. The Bank 


ef British North America, the de fends ant in this action, on the 27th 
day of February, 1554, paid to the Bank of Scotland, at London, 
eS OW) for count of Martin. r urner & Co. | produce for the in- 


epection of the commissioner the original letter of advice, dated ‘ 27th 
Februar ISS4, from the Bank of British North America, of this 
city This letter was accompanied by a cheque for £5,000 (five 
thousand pounds sterling) for credit of Martin, Turner & Co., 
and | hand to the commissioner, to be annexed hereto as an ex- 
hibit, marked —, an exact copy thereof. This payment was made 
by their (the Bank of British North America) cheque on Glyn, 
Mills & Co., bankers, of this city, payable to bearer; as is the 
a) eustom in this city in such transactions. I am unable to 
produce a copy ol the el que, as if passed out of the posses- 
sion of the Bank of Seotland on presentation for payment. The 
£5.000 was credited to Martin, Turner & Co.’s account with the 
London branch of the Bank of Seotland. No payments were made 
from the s “id account subse que nt to the receipt of the s Sai id sulin of 
£5,000. It was included in the eredit balance of Martin, Turner & 
Co. with the S oetliod branch of the Bank of Seotland and which 
amounted to £5,050 7 4 on the 27th day of February, 1884. This 
sum was, on thi ith of March, ISS4, transferred to Martin, ‘Turner 
& (o's account with the Glasgow branch of the Bank of Scotland. 
Qn the night of the 26th day of February, 1884, the credit balance 
of Martin, Turner & Co. with the London branch of the‘ Bank of 
ss land iwas £5.04 7 4 No sum was credited to Martin; Turner 
& Co. with the Wondon branch of the Bank of Scotland on the 27th. 
"Sth and 2th of be bruary, LSS, except the £0,000 her einbefore 
mentioned, nor were any sums credited subsequently to the 27th 
February, ISS4, and the account was closed on the Tur day of 
March, 1884, by the transfer of the balance to the Glasgow branch 
of the Bank of Scotland. On the evening of the 25th day of Feb- 
ruary, ISS4. the eredit balanee in favor of Martin. Turner & Co. 
with the London branch of the Bank by, Scotland was £539 7 4 
thirty-nine pounds seven shillings and four pence sterling). 
8] Qn the 27th day of February, 1884, a cheque Was.paid to 
Nlartin. Turner & “Co. amou! iting to OOD There were no 
other debits whatever on the 27th, som, and 2Uth di ive of Kébruary, 
1884. The account was closed, as before stated, on the 7th day of 
March, ISS4 
| hand to the commissioner, to be annexed thereto as an exhibit, 
marked “copy of account of Martin, Turner & Co. with the London 
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branch of the Bank of Scotland from February 26th, 1884, to the 
closing of such account.” 

. Was the Bank of Scotland or any of its officers advised that 
the £5,000 was to be credited Martin, Turner & Co. for account of 
W. b. Cooper, Jr., the plaintiff in this action, or was the Bank of 
Scotland or any of its officers advised that the money had _ been re- 
mitted to the Bank of British North America by W. B. Cooper, Jr.? 

A. No such advice was given to any one connected with the 
London branch of the Bank of Scotland. The Bank of British 
North America, in making payment of such £5,000 to the Bank of 
Scotland, did not state that the same was for Martin, Turner & Co., 
account W. b. Cooper, Jr. 


Exuipit “A.” 


THe Bank or Britisn Nortau America, 
Lonpon, E. C., 27 Feb., 1884. 
Bank of Scotland, Lothbury, E. C. 
Gent’N: In accordance with instructions received this 
82 morning from our New York ag'ts by telegram, I beg to 
enclose this bank’s cheque for £5,000 (five thousand pounds) 
for credit of Martin, Turner & Co., Glasgow, receipt of which please 
own. 
I am your obed’t servant, Z 
(Signed) A. G. WALLIS, Secretary. 


Exnuisit “ B.” 


Messrs. Martin, Turner & Co., 142 St. Vincent street, Glasgow, in 
account with the Bank of Scotland, London. 


1884. 

Feb. 21. By BAMBG0. enaciee csccesccccass: Wt Oe 27 
© C8 © ORs Bb AC..ncccnnce Se “ 3039 7 4 
= F..* . 2 Ge Oe Gh tee ncennes 555 “ 3594 7 4 
§ SF. FO ceitetetewntcwenyews 555 « $0807 4 
“ 27. By B’k of B, N. A..---. ecb te-enmeesiten 5,000 “ 8,039 7 4 

M’h 7. To transferred to B. of 8., Glas- 

gow, as on 6th March-------- 8,059 7 4 . 
£8,594 7 4 8,594 7 4 


Plaintiff here rested. 


83 Mr. Nash opens the cash for the defendant, and thereupon, 
to maintain the issues on its part, called Wittiam B. Cooper, 
Jr.,as a witness for the defendant, who testified as follows : 

Q. Did you on the 25th, 26th, or 27th of February, 1884, send 
any message, by cable or otherwise, to Martin, Turner & Co. in re- 
spect to these remittances ? 

A. I may have done so. 

Q. Please produce it. 
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en't wot it’ I think I did. but I don’t know whether it 


Mr. bowers’ papers or not 
1] 


| ' are a great 
s here and if you tind any we will put them in evidence 
se is lesed. I call upon you as a witness now to pro- 
rr instruetions to Martin, Turner & Co. in ref- 
of five thousand pounds. 


look over your Papers ? There 


remittance 


ned by plaintiff's counsel : 


of the failure of Martin, Turner & Co. wére they 
| ' 
woul sixty theusand dollars; portions - of it | 
m time to time. They remain indebted to me, I 
ity thousand dollars. 


m iorty tol 


iefendant, farther to maintain the issues on ‘its part, 
Dexcan Arncumatp McTavisn as a witness for the 
testified as follows: 
. . . . © * 
s in this city for the Bank of British North 


accent 


is. Clement Lane, Lombard street, Lon‘ton. 


i corporation 
fof the bank. been in the habit to some extent of 


rawn by the plaintiff in this action upon: Martin, 
' fs Ise VW ‘ 
virtually accepted tn having a credit from Mar- 


to authorize Mr. Cooper to draw them. They 
ipon the face of the bills, but when we’ bought 
« his authority to draw, a letter of credit, 
ivht the bills from time to time. We did not 
n the bill of five thousand pounds which 
fin this ease as drawn by him and accepted by 
(‘o, maturing on the 29th of February. 
Mare h. iSS4, Mr. Cooper addressed a let- 
if cable transfer, which you sold'on the 
nd | want to call your attention to that trans- 
w vou Defendant’s Exhibit oA’ and l want you 
that you recollect as to what occurred be- 
Mr. Cor per in the otfice of the Bank of British 


time of the transaction. Now, what took pli ice 
negotiation for that transfer’ 

> that Mr. Cooper came in, and he told me 

eable transfer to remit as usual to lis correspond. 

& Co. as was usually the case with us when 

e transfer to Martin, Turner & Co. Nothing 

that time in reference to any particular object 

» stipulation whatever was made in reference 

wle of transfer. Nothing was said as to the pur- 

wanted to transter this five thousand pounds, nor 


ision made about transmitting to take up aly bill 
h was maturing about that time. 
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Nothing was said in reference to his desire that it should go by 
mail from London to Glasgow. — 

At the time of this transaction we had been in the habit ef using, 
on behalf of Mr. Cooper, a cipher word for his message. That 
cipher word was explained to Mr. Cooper. I think Mr. Stikeman 
explained orally so that he understood the terms of the cipher. 
The cipher word which was used for the purpose of transmitting 

that message transmitted the order just as it is entered here. 
86 Mr. Cooper sent in a check for the amount of the cable 

transfer that same day, 1 believe. After he had taken the 
order away with him the check was sent back by a messenger. 

(. Did you haveany notice from Mr. Cooper on the subject prior 
to the letter, Exhibit No. 2, dated on the 24th of March, nearly a 
month following, which I now show you? 

A. If there was any other communication than this I never saw 
it. Ido not remember any prior communication. I don’t: believe 
there Was any. | 

We must have heard before the 24th of March of the failure 
of Martin, Turner & Co., because our head office in London tele- 
graphs the failure of all houses of importance when they occur. We 
received the communication at some time shortly after the failure 
of the fact of their failure, but I have no recollection of a communi- 
cation from Mr. Cooper in reference to this cable transfer prior to 
that letter. The two-dollar item in that order is the cost of trans- 
mitting the message by cable; that is the cost of this cipher word. 
It is translated in a book, of which we hold one and our head office 
holds a duplicate. 

(). Now, how many code words do you remember to have had in 
reference to the business of Mr. Cooper? 

A. I think there were only two—two,I believe. The first was 
registered on 2nd of September, 1852. It reads, “ Martin, Turner & 

Company, Glasgow, on account W. B. Cooper, Jr.” 
S7 (). That is exactly like the one which was used on the 26th 
of February, was it? 

A. Yes; that is it. 

(). Now, you have another, which was registered when ‘ 

A. The second one was registered the 27th of November, 1883. 
It reads, “ Martin, Turner & Company, 3 Market buildings, 29 
Mincing Lane, on account W. b. Cooper, Jr.” Neither would com- 
municate any information or instructions in reference to the retir- 
ing or renewing or providing for any bills of exchange maturing at 
any date. An instruction to pay vr retire or take up a bili of ex- 
change maturing at any particular time with funds which were de- 
posited with us at New York would require a longer message than 
either of these. We had in our code words which would indicate 
those instructions. We were never in our dealings with Mr. Cooper 
instructed to send such messages to retire special bills of exchange 


of that kind. 


; 
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r you answered that Mr. Cooper knew of 
we red in reference to one of them. 

tation of the eode words, because he was 

is being registered in our London office. 


y plaintiffs counsel : ’ 


rd. but he knew the translation. 


ir or two prior to the 26th of February, 


Bank of British North America, had been 


» of purchasing bills of exchange drawn 
Martin, Turner & Co., and during that 
m other bills of exchange. -le fre- 


J made eable transfers through ussto Mar- 


hat his purpose in making thése cable 
Co. was to take up drafts thay he had 


to my attention. I never had any dis: 
w nothing whatever as to that fact; 
he representative of Martin, Tarner & 
nm and remitting the proceeds. of that 


eourse of business was that thetbills of 


|’ j oe) [sj mnads. llong hong, and other 


hose bills of lading Martin, Turner 
iit Uliis Came here to the banks 
to the Canadian Bank of Commerce; 
ose goods, and that Mr. Cooper only 

; brig his re Celpts lo those banks. 
imstances under which this first code 
than that we have codd words 
re in the city, and they tell us 

rel inces to be sent forward. ) 

entire cable transtier, ” Martin, — 
represents “ Martin, Turner & Company, 
\ prel Jy “5 the two dollars 03 to 
the message, and it was infended 
bhi price Was in the rate of ex@iange 


f 
, :, — Wa 
with me was Martin, Turner © Com- 


_ 4 
Martin, Turner & Company, Glisgow, 
per, dr, conveys some meaning ,to mv 


pia I al Limes Were signed by Mr. Cooper 
fersfor him. ‘The blank orders were 


ssented to themn merely. 


6 
eular transaction, on the 26th of Feb- 


i . ‘ @ 
wre the paper which I call an ordar. lt 


‘ 
‘ 
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was made out at the time while Mr. Cooper was in the office, but it 
was not signed by Mr. Cooper. It was made out by one of the 
clerks and was intended to represent exactly ny understanding of 
the transaction. This wasa blank prepared in our office. 
90 It is headed “An order for cable transfer.” The first blank 
is the date that was filled in—‘ 26th of February, 1884.” It 
is addressed “ To the agents of the Bank of British North America, 
52 Wall street.” We have printed there “ transfer by cable to” op- 
posite. It was intended to fill in the name of the transferee, gen- 
erally to whomever the money is to be sent. I intended the word 
“ London” should go opposite the printed words “transfer by cable 
to.” [am notin error. I use them every day and frequently dur- 
ing the day. My understanding was that opposite the words “ trans- 
fer by cable to” should go the word “London” in all cases if 
they are filled in correetly. I can’t tell why we did not print that 
word in. These were the forms we had. This was simply a copy 
of our form for bills of exchange, excepting that this had “ order for 
cable transfer” on top of it. The next printed word is “ addressed.” 
I intended to have filled in opposite the word “addressed ” both 
the name and address of the party. After the words “ on account 
of” would be the name of the party who employed us to send the 
cable and the amount, whatever it was. ‘This order was filled in at 
our place. Instead of filling in “ London” opposite the blank 
“transfer by cable to” we filled in “ Martin, Turner & Company.” 
That was our own act. It was not my act. It was the act of our 
young man who had charge of making out these statements. 
O1 Q. Now, one thing is certain, either you intended to fill in 
after the words “ transfer by cable to” either the place or the 
name of the person ? 

A. The reason we left that out was because we always transferred 
to London. We don’t transfer anywhere else. 

(). Do I understand you or not that opposite the words “ transfer 
by cable to” was intended to be filled in the word “ London?” 

A. I think that is the case. 

(). Then it was the fact that in every one of these orders instead 
of being “ London” the name of Martin, Turner & Company is 
filled in? 

A. Yes; it was because Mr. Cooper knew that the money was al- 
ways transferred by us to London. 

(). You were aware that the money that Mr. Cooper intended to 
send was sent for his account to Martin, Turner & Company, Glas- 
gow 4 

A. No; I believe it was sent to Martin, Turner & Company. 

©. You knew he was sending the money? 

A. I knew he was sending the money, but I knew he was only 
their agent here. 

(). You knew a great deal about his business? 

A. Well, | knew his business. 

(). You knew, in the first place, that le wanted tosend money to 
Martin, Turner & Company ? 

A. Yes. 

b—o09 


THE RANK OF BRITISH NORTH AMERICA VS. 


knew, did vou not, that he selected as the address 6f Mar- 
& Co. tue word “ Glasgow ?” ; 


You knew that there was such a city ? 
Yes; I[did. I knew that, whether he was paying Martin, 
r& Co: money or remitting them money or seriding it 
redit, whatever the purpose Was, that the money*he was 
i re Sent ty him to them lle gave Us the mohey for 
', | presume, conveyed to me knowledge that 1p some 
it was his money being sent to them, either ‘to pay 
some other PUP pose We also had a second cipher for 
vliich we were able to remit money to Martin, Yurner 


lon. It appears from the cable transfer that 1 knew 

Or over ! chose In some cuses to make his re- 
iri abl Crlaseos and in some cases to that firm in 

me oceasion we tele ecral phie d the broney Ub bistead 
mail, | believe [ knew th: it in that Way, if it would 


lay quicker than if it went in the ordin: ary cqurse of 
md cet Lier some hours quicke r, at all events. | Je ‘lie ve 
lor that also We didn't change the cipher word. 
sor word i WI hen we sent a telegraph th: it way it 
Martin, Turner & Company, Glasgow, and whien we 
cipher it represented Martin,. Turner & Company, 
telegraphing to Glasgow we used the first one at these 
y adding a word, and that was pretty good netice to 
at that money was to be paid to them at Glasgow. I 
iber Mr. Walker, sworn here as a witness vesterday. I 
im state a conversation in reference to a transaction 
tated totakea bill from him. It has not passéd from 
[don't exactly recollect what he stated in regard to 
pression in regard to it was that he was incorrect. 
ection of any such conversation. I recollect no con- 
th Mr. Cooper with reference to these bills prior to the 
artin, Lurner & Company, though there have been since. 
lection of any conversation with Mr. Cooper gnd Mr. 
yp iLnose two years bv which | was — to understand 
le remittances be liv made | V Mr. ‘OOP r were being 
up dratts drawn by him on Martin, Turner & Co. 
understand that the first you knew that Mr’Cooper 
iim was by the letter of the 24th of March ? 
o notice whatever betore. 


en Martin. Lurner WwW Co. fall 


d that fact was cabled by your 
on the other side. Is that so’ 
ve so: I believe it was so. 
ou any recollection of any conversation that ever oe- 
you and Mr. Walker concerning the sale of: drafts 
rawn by Mr. Cooper on Martin, Turner & Co. or the pur- 
i@ transters from you? ‘ 
now that | have any definite recollection with regard 
lave a distinct recollection that he did not state to me 


— OF 


© Ho mE 
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what he said yesterday—that that bill was to take up the accept- 
ances 
94 (. Have you any recollection of any conversation that you 
ever had with Mr. Cooper concerning the drawing of drafts 
by you on Martin, Turner & Co. or the purchase of cable transfers 
from you? 

A. I don’t know that I have any definite recollection about any- 
thing, excepting if Mr. Cooper will state what he has to say with 
regard to it, I will savy whether it is so or not; that is all. 

(). You have no affirmative recollection of any conversation had 
with either of these gentlemen ? 

A. Nothing further than occurs every day in the purchase of 
cable transfers or in the sale of cable transfers or purchasing bills; 
nothing. 

Q. Do you deny that they had the conversations with you that 
they have testified to? | 

A. I deny positively that they said that that cable transfer was 
for the purpose of taking up a bill; positively. 

(). What is the difference, in your mind, between not recollect- 
ing a conversation and being prepared with full force to deny that 
a conversation ever took place t 

A. Beeause I know in one instance—it was never brought for- 
ward in the case of Mr. Cooper as to sending cable transfers to take 
up bills that 1 know of. 

(. Why should you be prepared to deny‘that with any more 
force than to deny Mr. Walker's statement that this five thousand 
pounds was changed to two and three thousand pounds? 

A. I don’t deny that. 
95 (). You don’t recollect it? 

A. No; I don’t recollect it, because it is a matter of fre- 
quent occurrence. 

Q. You don’t recollect either conversation ? 

A. No; I do not. 

Q. And that is as far as it is possible to go. You don’t recollect 
that either occurred ? 

A. I don’t recollect that that occurred. I might recollect it if I 
referred to our books. 

(). One you deny positively and the other you say might have 
occurred ? 

A. Yes. 

(. Is it the reason for that that one might have been in the 
course of business and frequently eccurred and the other not? 

A. Yes. 

Q. Are you certain you have a very distinct recollection of these 
matters that were occurring at that time? 

A. I think I have. 

Q. Is it a fact that you charge a higher rate for a transfer where 
the transfer was to be made by telegraph from London to Glasgow 
than where it was not to be so made ? 

A. That is usual. 
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Redirect hy defendant’s counsel: 


’ 


©. Whatever the charge was would be in the rate of éxchange. 
wouldn't it? 
A. Yes. ° 
©. Had the defendants’ bank any branch in Glasgow or else- 
where in Great Britain” 
A. None, excepting Loudon. London is its only place of busi- 
ness in Great Britain, so that a cable transfer bought of us to 
Of) be executed in the home office would require transmission 
in some other way i the party to whom the mMohey Was to be 
paid was not near London, either by mail or telegraph, and Mr. 
Cooper knew that. Mr. Stikeman is seeond agent, and he always 
makes the record of these cable transfers. He is next in author- 
ity to me 
By the Court ; 


(). Where you used the first cable word, how was the money trans- 
mitted to Martin, Turner & Co.” 

A. It was transmitted by check usually until they sent, their 
orders to our head office in London to pay the money for, their ac- 
counts. 


Mr. Bowers: [ object. I move to strike out, that answer. It 
wasn't admitted vesterday 3 


(). As far as you know, how was it transmitted ? . 

A. From the time they sent us this order we obeved the order. 
i Had you any knowledge about it? : 

\. Oh, ves; our London office sent us out a copy of their letter. 


They didn’t send it to you until after this failure? 


(). When you used the first of these cable words was there any 
inderstanding between you and Mr. Cooper as to the way in which 
the money should be transmitted to Martin, Turner & Company ? 

\. There was a distinct understanding. It was to be transmitted 

to Martin, Turner & Co., Glasgow, by cheek from London — 
7 ilways until—or to their office in London—until: this order 
came, when it was paid over by them to the Bark of Scot- 
land in order to save Martin, Turner & Co. the inconvenience and 
(). You say that was understoéd by Mr. Cooper. How? 
d, | lidn't make any extra charge. We 


Q. How did he know whether it was paid by check sent through 
lor | ‘Xpress or Various other wavs? 

A. If we sent it by wire to Glasgow we always charged about a ! 
sixteenth of one per cent. extra, because it costs us more. — 
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Q. How did he know of the process by which you got the money 
from London to Glasgow unless by some conversation you had with 
him? 

A. He must have known by the rate we charged for the bill, be- 
cause we charged an extra rate. 

(. How was the check—the check drawn by your office ? 

A. The check drawn by our office to their bank in London, Glyn, 
Mills & Company. 

Q. To the-order of Martin, Turner & Company ? 

A. To the order of Martin, Turner & Company. 


By Mr. Nasu: 


Q. If there was any conversation which you remember which 

took place between you and Mr. Cooper at the time you were 

98 arranging this first code word in reference to the mode in 

which you would ordinarily, unless otherwise directéd, remit 

the money from London to Glasgow, just state what that conversa- 

tion was, if any took place at the time you were arranging the code 
word. 

A. I think the conversation was that in the event of its going by 
check to Glasgow we gave it to him at our lowest cable transfer 
rate; if it went by wire, then we should charge him one-sixteenth 
extra. That is all that took place. fit went by wire, which would 
get the money to Martin, Turner & Co. a little earlier, then he would 
have to pay a little extra rate, and that was all that took place on 
the subject, sO far ius | recollect. 

@. I show you the order for a cable transfer which was put in 
evidence yesterday as Plaintiff’s Exhibit 15. Will vou see if any 
part of it is filled up in your office, or whether the filling up comes 
from Mr. Cooper's office? 

A. I think it is filled in our office, excepting the signature, and 
then these figures here. i don’t know what that stands for. 

(. The figuring up is in the handwriting of some clerk in your 
othce ? 

A. I think so; yes, sir. 

Mr. Nasu: I want to move to strike out all the oral testimony of 
the plaintiff, and, of course, it follows all the oral testimony on the 
part of the defendants as to what took place at the time of the giving 
of the order for this cable transfer, on the ground that the transac- 
tion is in writing and cannot be varied by parole evidence. 


99 By Mr. Bowers: 


Q. Then it was a fact that, at the commencement, Mr. Cooper 
was informed that the money wouid be transferred by mail to Martin, 
Turner’ & Co., Glasgow, from London ? 

A. Ihave no doubt it was so, and if he wanted it sent by tele- 
graph he would have to pay a higher rate, which he did in one in- 
stance. I don’t think we knew—I don’t know for certain that we 
knew—until after the plaintiff's letter of April 24th giving the 
details of this claim that the house on the other side had any such 
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instructions as they now claim to have from Martin, Turner & Co. 
if we had known it L don’t know. that we should have told Mr. 
Cooper that we wore paving all this money in London. ’ 


The defendant further, te maintain the issues on its part,read a 
portion of the testimony of Thomas Hinton Campbell, which was 
iken on commission by the plaintiff, one of the members of the 
firm of Martin, Turner & Co. Mr. Martin’s deposition was read yes- 


the plaintill s counsel. 


My name is Thomas Hinton Campbell. I am _ temporarily 
residing at The Hermitage, St. Peter’s Port, Guernsey. I have at 
present no oecupation, but until the 29th of February, 1884,-I was a 
partner in the firm of Martin, Turner & Co., merchants, of Glasgow. 


[ know William Bb. Cooper, the plaintiff, personally, and [ kpow the 


nstitution ealled the Bank of British North Arherica. 

10) = William B. Cooper was the agent of my firm at New York, 
and also acted for my firm elsewhere in the United States. 
Cooper sent orders to our Eastern branches for sugars and other 
produce on account of refiners and others in America. He exe- 
e orders of our Eastern firms for petroleum ; he also received 
nments of produce from the East for account of my firm. 
intercourse my firm had with the Bank of British North 
\r , was in relation to certain bills Cooper had occasion to draw 
which he had negotiated through that bank. On the 

the 24th February, 1554, my firm received their annual 

cet from Batavia showing that a very heavy loss*had not 

ded tor, and that we would suffer much more seriously 

vi up to that moment antic ipated, and we the reupy nm de- 

ty at once suspend payment. The question of going into 
iptey had not then arisen. We suspended payment on the 
hebruary, 1SS4. I do not recollect the exact day we vent into 


krupt but I believe it was on the 7th Mareh, 1884. Our 
es retmained open to answer inquiries; the doors were not closed. 
No new business was transacted after the 29th Feuoruary, 1884. All 


received by my tirm at Glasgow on the 25th day of Kebru- 


ISSt. were treated in the usual w: ay, 4S may be seen on refer- 

) books of my late firm. ‘ 
Y Do you know whether William B. Cooper, Jr., the plaintiff, on 
Jhth of lebruary, ISS4, remitted to your firm, through 
k f British North America, the defendant in this 

7 yp the’ 

Yes: to the best of my knowledge and belief, he dia. 

\) such £5,000 had been received by your firm on the morn- 


sth February, 1884, what would have been done with 


| have been used to protect Mr. Cooper's intérest. 

() Would it have been applied in payment of the draft drawn 
| Cooper, maturing 2Uth February, 1884? ; 

() Would the said €5,000, if received by your firm on the morn- 


’ 


r' 


r' 
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ing of February 28th, have been given to your assignee or trustee 
in bankruptey ” 

A. Probably it would have been, but in any case Mr. Cooper’s in- 
terest would have been guarded. We should have endeavored to 
have had it used for the specific purpose for which it was intended. 

Q. Were any other sums received by your tirm from any source 
on the morning of the 28th February, 1884? 

A. At this lapse of time I cannot positively say. I should think 
we did. 

Q. Were any sums so received for a specific purpose. Were they 
so applied ? 

A. I now recall to mind that a remittance was received by my 
firm on the 28th February, 1584, for a specific purpose and was so 
applied. | | 
Q. Do you know what became of the £5,000 remitted you 
102___—iby the plaintiff through the defendant on the 26th of Feb- 

ruary, 1584? 
A. As advised by letter and telegram of the 27th Feb- 
ruary, 1SS4, from the Bank of British North America, London, I 
assume it was paid to the credit of my firm with the Bank of Scot- 
land, London. 

(). Was it paid to vour credit to the Bank of Scotland, at London, 
by the defendant on the 27th of February, 1884? 

A. I assume it was. | 

(). What became of it? 

A. As my firm were indebted to the Bank of Scotland to a con- 
siderable extent, 1 suppose they retained this sum to lessen their 


loss. 


The following letter was written on the day of its date to the Bank 
of British North America, and most probably was signed by me: 


(Copy.) 


\ 


Ack’d 4th. The Bank of British North America, July 4, $3. No. 
11725. 8 Clements Lane, London, Ek. D. 
142 Str. VIncENT STREET, GLAsGow, 3rd July, iSS5 
The Bank of British North America, Lombard street, London 
Drak Strs: We are favored with yours of yesterday and note the 
contents. eg 
103 The amount £2,000 has been paid to us to-day by National 
Bank here, conformably with your advice, for which we are 
much obliged. 

In the future please pay al! transfers of monies from Mr. Cooper, 
New York, to the er. of our account with the Bank of Scotland, 
Lothbury, London, kindly advising us of same by telegram when 
paid, and kindly do so until advised to the contrary. 

We are, dear sirs, your ob't servants, 


MARTIN, TURNER & CO. 


As far as my memory serves me, this letter was never revoked. 
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tr, Guascow, 27 Feb., 1884. 


cram of date advising payment to 
(5,000 from New York on ac. 
enclosing stamps (1 | -) to 


’ . +} 
; 
Ppatdiiyv, 


MARTIN, TURNER & CO. 


iin the issues on its part, 
plaintiff, as a witness for 


draft or copy of a eablegram 
Company on or about the 26th 


0 This copy Was made 
rtwo of the 26th of Febru- 
lary, ISSk Ilatve remitted 

nds, Bank of British North 

th of kebruary. Sugar 


‘ 
‘) 


| had before then notified 


this mony otherwise 


thousand pounds as of 
pri l for the cable 
nm to this date is 


r\dant moted to strike 
ailect a legal 

A, upon the 
evidence of 

is kxhibit 

‘atthe time 

senta cheek 
ollowing bill. 

ose, represent 

of testimony 

OOk place Oil 

nouy is removed from 
| therelore make that 


irom the Cuse the sald evidence 
1 refusal and denial the counsel 
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for the said defendant did then and there on behalf of the said de- 
fendant except. 

Whereupon the counsel for the defendant moved the court to di- 
rect a verdict in favor of the defendants in this case, upon the 
grounds that under no aspect of the case was there any such specific 
appropriation as between the sender of this money and the person 
who was to receive it as to change the attitude of the parties in ref- 

erence to the insolvency which ensued to Martin, Turner «& 

106 Company and the bankruptey which followed the contract. 

But thesaid judge refused to direct a verdict in favor of the 

defendant and denied said motion, and to such refusal and denial 

the counsel for the said defendant did then and there on behalf of 
the said defendant except. 

Whereupon the counsel for the defendant requested the said judge 
toinstructand charge the jury to disregard all oral evidenceto vary or 
modify the transaction of the 26th of February, 1854, as represented 
by the order and receipt. | 

But the said judge refused so to instruct and charge the jury as 
requested, and to such refusal the counsel for the defendant did 
then and there-on behalf of the said defendant except. 

Whereupon the counsel for the defendant requested the said judge 
to charge and instruct the jury that Martin, Turner & Co., acceptors 
of the bill falling due on the 20th of February, 1554, were primarily 
liable for its payment and liable to Lhe holder, whether put in funds 
by the drawer or not; and, being so liable, the money remitted by 
the plaintiff became their money as soon as iteame under their con- 
trol and then ceased to be liis. 

But the said judge refused so to charge and instruct the Jury as 
requested, and to such refusal the counsel for the defendant did 
then and there on belialf of said defendant except. 

Whereupon the counsel for the defendant summed up the 
case for the defendant, and then the counsel for the plaintiff 
summed up the case for the plaintill. 


107 


And the said judge did then and there charge the said jury, and 
of said charge the material parts are as follows: 


GENTLEMEN OF THE Jury: At the time of this transaction, in the 
spring of 1884, the plaintiff was engaged in business as a commis- 
sion merchant in this city. The defendant, a British corporation, 
had its home office in the city of London anda branch office in this 
city. The firm of Martin, Turner & Company were engaged at Glas- 
gow, Scotland,in the East Indiayg trade, that being their home office ; 
they also had a London office, at 29 Mineing Lane, in that city. 
The transacted their business through the Bank of Scotland, that 
corporation also having a branch office in the city of London. 

Upon the 14th day of December, 1585, the plamtiff, Mr. Cooper, 
having received a letter of credit from Martin, Turner & Co. per- 
hiilling him so to do, drew a draft or bill of exchange upon the 
Glasgow firm of Martin, Turner & Company for five thousand 
pounds, payable to the order of himselfand payable at the Bank of 
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this point. The plaintiff insists that the money was lost to him by 
reason of the failure of the defendants to obey speeifie instructions 
given by him to them upon the 26th day of February, 1854. The 
defeudant denies that any specific instructions were so given, and 
Insists that the less was the usual one which came to these parties 
and to other parties by reason of the suspension of Martin, Turner 
& Company upon the 29th of February. 

As to the law which governs the case, very little, I think, need 
be said. AsJI understand it, and for the purposes of this trial | 
shall so hold, the transaction between these parties upon the 26th of 
february created the relations between them of principal and agent. 
The plaintiff had a right to prescribe the manner in which funds 
owned by him or sent by him should be transmitted to their desti- 
nation, and if the defendants, knowing that they were his funds and 
knowing they were to be sent in a particular way, contracted with 
him fora consideration to do just that thing—to send them as he 
directed—and loss occurred by their failure to keep the agreement, 
then a foundation is laid for recovery. <A specific agreement to do 
a specific thing in a particular way, understood and entered into by 
the parties, of course is not fulfilled by an attempt todo itin a 

different wav which is not carried out. The defendants were 
111 = the agents of the plaintiff to transmit this money, and 1f they 

agreed to do it in a particulor way it matters not whether it 
was the right way or whether it was the usual way or whether it 
was the proper way, provided it was the plaintiff's way and provided 
it was the way which all understood. If there was a specific agree- 
ment to transact this business in a particular manner, of course that 
contract must be carried out. 

Applving the law to the facts in this ease, 1 charge you that if 
Mr. McTavish knew that the money was Mr. Cooper's and it was 
sent to pay a draft of his, and Cooper direeted McTavish to cable it 
to London and from thence to send it by mail to Glasgow and he 
agreed to do so—that is, McTavish agreed to do so—and failed to 
perform his agreement and delivered it to Martin, Turner & Com- 
pany at London instead of Glasgow, by reason of which delivery 
the plaintiff {sustained loss, the defendants are lable; and this 1s 
true even though it is urged that it might have been lost on the way 
to Glasgow or after reaching there, for the law cannot go into such 
subtleties and niceties and speculate as to the probable result if the 
Instructions had been carried out. So, gentlemen, you will bear in 
mind that though this proposition is true, the converse is also true, 
and if there was no specific agreement; if Mr. McTavish did not 
know that this money was to be paid by Mr. Cooper for a specific 

purpose; if he did not know that it was Mr. Cooper’s funds; if 
112) he had a right to assume that it was the money of Martin, 

Turner & Company; in other words, if it was sent in the 
usual course of business without any specific instructions or without 
any specific agreement, then the plaintiff is not entitled to recover, 
and it was no deviation from the contract for the defendants to pay 
to the consignees in London as the consignees directed them to pay. 
You will observe, gentlemen, that the plaintiff invokes a some- 
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what severe rule of law in order to maintain this action—that is, he 
alleges that the defendants should pay this large sum of money, for 
which they received no benefit except what they derived from com- 
missions, because of their failure to fulfill the alleged agreement of 
the 26th: and therefore it 1s proper that you should bear in mind 
that in this ease, as in all cases, the burden is upon the plaintiff to 
satiofy vou by evidence which, in your judgment, outweighs the 
evidence produced by the defendants that the allegations of the 
é mpl int are correct; that the contract was made that he has 
fulfilled it: that the defendants have failed to perfornt it. Bearing 
» mind, then, all the evidence in the case and all the presumptions 
whieh are to be drawn from it; bearing in mind the fact that Mar- 
tin, Turner & Company suspended upon the 29th, and that no one 
pon this side of the water had any reason to suppose that there 
was to be a failure upon that day, except that Mr. Cooper, from con- 
versations which hesaid he had with Mr. McTavish or which 
Mr. Walker had with Mr. MeTavish, though be had some 
reason to suppose that they might be in embarrassed circum- 
tances, we come to the principal dispute in the ease. 
These parties met upon the 26th day of February. Upon that 
easion Mr. Cooper says that he made an agreement with Mr. Me- 
lavish, in which he informed him that this money was to be sent 
take up the draft: that it was his money, and he wished it cabled 


; _ 


London and sent from London to Glasgow by a check deposited 
the matt Mi s evidence upon that subject is written out by the 
rer r¢ i is fol] Ws 


| went into ike Bank of British North America on the 26th of 
February, ISSt. L saw Mr. MeTavish. He invited me inside the 
yr i lasked me what he could do for me. | sald [ wanted Lo 
ta rate of cable transfer for five thousand pounds that I wished 
send to my friends in Glasgow. He asked me whether I wished 
him to mail a cheek or totelegraph it through from London to Glas- 
w. Tle told me the rate was 4903, which [ thought, was rather 
liv we closed it, and I attempted to make out an order 
draft for partienlars of how IT wanted it sent, and he said 
e would ive me thr troub le. as | Was se ated next to his desk, 
eh was a circular one, and I couldn’t write conveniently. I 
er saw the order or the memorandum he made out, -but he told 
rate was 10), and he said he understood the check was to 
ail to Glasgow.” 

Ln ‘tae r. fe ing asked to recapitulate that conversation 

substance , he savs: 
that hh ey hesitated SOmMmC five or Six weeks pre- 
taking a bill for five thousand pounds drawn on or 
bh of Jannary, ISS4,and I wanted to tell hith the ehar- 
ter the bill that IT drew. These bills were drawn under a letter 
Martin, Turner & Co.. and [ wanted to explgin to him 
< would, in my opinion, be good under most any elr- 
: etipe : always took up those bills at m turity, and 
se very cables that I had bought and was buying 04 him that 
lav was to take up one of those five-thousand- -pound bills. I told 
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him that at that time I thought he hesitated, and finally he did take 
the bill.” 

Well, gentlemen, that is the substance of Mr. Cooper’s evidence, 
enlarged greatly upon cross-examination, upon this question. You 
will bear in mind that he says that he told Mr. MeTavish that this 
was his money and was sent to take up a draft, and that he wished 
it sent from London by mail, and that Mr. MeTavish agreed to do 
so. Upon the other side Mr. McTavish has been called, and he 
swore that he had no intimation whatever that this particular cable 
transfer was to be used for any particular purpose; that there was 
nothing whatever said about transmitting it from London to Glas- 
gow by mail; nothing whatever said with reference to its purpose ; 

nothing said whatever with reference to who owned the 
115 funds; in fact, he said that he supposed they were owned by 

Martin, Turner & Company, and that their agent here, Mr. 
Cooper, was transmitting money which he had collected. 

It is also contended that the theory which is now advanced was 
one thought of after the transactions. The letters of Mr. Cooper 
have been read in your presence, of which the defendant seeks to 
predicate that contention. In one of them, in substance, he asks 
Mr. MeTavish what was his usual course with reference to sending 
funds from London to Glasgow, the argument being that if there 
had been a special agreement upou this occasion he would not have 
asked that question. | 

I do not know, gentlemen, that I can say anything further which 
will aid you. If this was a specific agreement, as the plaintiff says, 
and Mr. MeTavish, with full knowledge of the circumstances, know- 
ing that this was the plaintiff’s money, that it was destined for a 
certain purpose, made the alleged agreement, it was his duty to 
carry it out; and if you find that he failed to do so with loss and 
injury to the plaintiff by reason thereof the plaintiff is entitled to 
recover. 

If, on the contrary, you should find that it was an ordinary busi- 
ness transaction; that there was nothing to indicate to Mr. McTavish 
that the money was Mr. Cooper's; that there was no specific agree- 
ment made about it in any view, then the fact that after the money 

reached London it was paid in accordance with the instrue- 
116 tiens of the transferees, Martin, Turner & Company, would 

not be such a deviation as would entitle the plaintiff to re- 
cover. 


Whereupon the counsel for the defendant did then and there ex- 
cept to the said judge’s charge that 'f the specific agreement was 
made as alleged by Mr. Cooper, that then the plaintiff is entitled to 
recover the full amount claimed, and requested the said jidge to 
charge that the payee to whom money is payable is entitled to con- 
trol the mode of payment, provided he does nothing to delay or pre- 
vent payment or violates no express instructions of the party send- 
ing the money. 


The Court: I charge that. 


OF PRITISH NORTH AMERICA VS. ; 


lve under the charge and with the difections 
foresaid issues and the evidénce as 
jury, and the said jury then and there 
for the full amount, with interest, 

te BPS 502. , 
the said exceptions so offered and made 
nd charge of the said jadge do’ appear 
trial, therefore on the prayer of the said ~ 
e said judge hath to this bill of ex- 


substance the whole of the testimony 
iuse, put his signature and seal, ac- 
such cases made and provided, at 
eourt afores iid. to wit. at the 4 ctober 
1) 1S86: and the said judge doth hereby 
Tr! ns be file d eee pro func as of the 15th 
7 1 
ALFRED C. COXE. 
been agreed Upon and settled by 
‘ reby consent that it be ordered on file 
of March, A. D. 1887. ‘ 
PLATT & BOWERS, 
Plaintiff's Attorneys. ad 
NASH & KINGSFORD, af 
Defendants Attorneys. 
States cireuit court, southern district of New 
Ir, ve. The Bank of British North 
Nasti & Kingstord, def't’s att’ys, 67 
S. circuit court. Jul- 21, 1887. ‘Timothy 
(‘ourt of the United States. , 
ri \MERICA ) 
| - Assignment of Errors. 
Coorer, Ji | ; é 
second Monday of October, insthe same ss 
| court, at the Capitol, in Waslring- 
by Nash. & NKingsfold, their attor- 
rd and proceedings aforesatd there is 
that by the record aforesaid it appears 
form aforesaid given was given for 
wainst the said plaintiff in error, whereas 
| judgment ought to have been given 
st the said defendant. ; 
pravs that the judgment aforesa’d, for the 4 
rors in the record aud proceed{ngs afore- 
tiled, and altogether held for. nothing, oo 
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and that it, the said plaintiff, may be restored to all things which it 
has lost by occasion of said judgment, €e. 
NASH & KI>GSFORD, 
Attorneys for Plaintiffin Error, 67 Wall Street, N.Y. 
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ond for Damages and 
Costs. 


Witi1AM B. Coorer, Jr., 
vs. | 
Tue Bank oF Britisu Norru AMERICA. 


‘Know all men by these presents that we, The Bank of British 
North America, as principal, and Percy R. Pyne, of the city, county, 
and State of New York,and Horace Gray, of the same place, as sure- 
ties, are held and firmly bound unto the above-named William B. 
Cooper, Jr., in the sum of eight thousand dollars, to be paid to the 
said William 5. Cooper, Jr.; for the payment of which, well and 
truly to be made, we bind ourselves and each of us, our and each 
of our heirs, executors, and administrators, Jointly and severally, 
firmly by these presents. Sealed with our seals and dated the 
twenty-third day of June, in the year of our Lord one thousand 
eight hundred and eighty-seven. 

Whereas the above-named Bank of British North America has 
prosecuted an appeal to the Supreme Court of the United States to 
reverse the judgment rendered in the above-entitled suit by the eir- 
cuit court of the United States for the southern district of New 
York: 

Now, therefore, the condition of this obligation is such that if the 
above-named Bank of British North America shall prosecute such 
appeal to effect and answer all damages and costs if — fail to make — 
ood, then this obligation shall. be void; otherwise the same shall 
e and remain in full foree and virtue. 

THE BANK OF BRITISH N. AMERICA. 
D. A. McFAVISH, 

H. STIKEMAN, clgenis. 

PERCY R. PYNE. fh. s.] 
HORACE GRAY. (a 


cf 
oe 
Ly 


Sealed and delivered and taken and acknowledged this 23 day of 
June, 1887, before me— 


CHARLES L. JONES, 
Notary Public, N. Y. Co. 


THE BANK OF BRITISH NORTH AMERICA VS. 
Endorsed :] Vol. —, page —. U.S. circuit court. Wil- 
E per, Jr. ve. The Bank of British North America. 
. vusthi A Kingsford, det’t’s proctors, 67 
d. elt ond approved as to form and. sufficiency of 
25,1887. EE. Henry Lacombe. U.S. circuit court. 
20, 155% bimothy Ciriflith, clerk. 


- duly sworn, deposes and says that he resides 

city of New York; that he is a freehelder 

State of New York; that he is worth the sum of eighty 
na avove all is just debts ana liabilities. 


PERCY R. PYNE. 
idav of June, A. D. 1887, before me— 


CILAS. Lo JONES, 
Notary Public, N. Y. Co. 


Lnitep Sratres or AMERICA, : ee 
’ ‘ , “ ’ ~ } ee 
j ' bw Culy and County of New York, ) 
. ‘ 
| nye duly sworn, deposes and says that he is a 
“tute of New York; that hes worth the sum 
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ver and above all lis just debts and lia- 
HORACE GRAY. 


"Sth d of June. 1SS7. before me— 


CILARLES L. JONES, 
Nota y Public, N. Z Co. 


ls. Cooper, Junior : 
| admonished to be and appear at a Su- 
tml States, to be holden at Washington on 
eighteen hundred and eighty-seven, 
Lith tine clerk othice of the cireult court 
States for the southern district of New York, wherein 
' Vor \merica is plana tie In error and you are 
w cause, if any there be, why*the judgment 
mentioned should not be corrected or reversed 
uid not be done to the parties in that behalf. 


bk. HENRY LACOMBE. 


’ 


’ 
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THE BANK OF BRITISH NORTH AMERICA, 
Plaintiff in Error, 
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WILLIAM B. COOPER, Jr. 
Defendani in Error. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK. 


BRIEF FOR PLAINTIFF IN ERROR. 


STEPHEN P. NASH, 
Counsel for Plaintiff in Error. 
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Supreme Court of the Munited States. 


THE BANK OF British NoRTH 
AMERICA, 
Plaintiff in Error, 


AGAINST 


Wiuiam B. Cooper, Jr., 
Defendant in Error. 


POINTS ON THE PART OF THE PLAINTIFF IN 
ERROR. 


This is a writ of error to the Circuit Court of the United 
States for the Southern District of New York, brought to 
review a judgment in favor of the plaintiff below entered 
upon the verdict of a jury. The following are the material 
facts in the case: 

For some time prior to February, 1884, Cooper, the 
plaintiff below, had acted as agent in the United States 
for Martin, Turner & Co., of Glasgow, receiving consign- 
ments of produce for them and executing their orders. 
He had been in the habit of drawing, under letters of credit, 
bills of exchange upon them, payable in London or Glas- 
gow, of selling such bills to bankers in New York, and of 
receiving and using the proceeds of them. It was hisduty 
to Martin, Turner & Co. to protect their acceptances of 
these bills by remitting funds to meet them at maturity 
(p. 14, fol. 36). 
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A bill for £5,000 so drawn by plaintiff below and sold by 
him, and of which he had received the proceeds, had been 
accepted by Martin, Turner & Co., payable at the Bank of 
Seotland, in London | pP 20 . fol. hs). This bill matured on 
the 20th of February, 1884. On the 26th of February, 
1884, Cooper telegraphed to Martin, Turner & Co., at 
Glasgow, as follows: 


‘‘ Have remitted since last advices five thousand pounds, 
‘Bank of British North America: will remit four thou- 
‘sand 28th February. Sugar Market dull” (p.°48, fol, 
104 


The remittance referred to, was made through the de- 
fendant below, the Bank of British North America, as fol- 
lows: On the 26th of February Cooper made an arrange- 
ment with the agent of the Bank in New York for the 
— of a cable transfer of £5,000, paying therefor 
£24,527. . The bill for this transfer was produced by plain- 
tiff, and is as follows: 


‘New York, 26th February; 1884. 
'W. B. Cooper, Jr., Dr. To the Agents Bank of British 
“ North America, 52 Wall street, for cable transfer on the 
‘Bank of British North America, London, in favor of 
‘Martin, Turner & Co., Glasgow, £5,000, at 
84 
( ‘ost of C able 


*€ 294,527.” 
(P. 19, fol, 47). 


The money was paid in due course by the Bank to Mar- 
tin, Turner & Co., by sending its check to the London 
branch of the Bank of Scotland in London to their credit. 
The payment was made in this mode in obedience to a gen. 
eral letter of instructions which had been given to the bank 
by Martin, Turner & Co., the previous July, as follows 
ip. 47, fol. 103 


In the future please pay all transfers of money from 
Mr. Cooper, New York, to the cr. of our account with 
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‘the Bank of Scotland, Lothbury, London, ——- ad- 
‘* vising us of same by telegram when paid, and kindly do 


** so until advised to the contrary.” 
‘* MarTIN, TURNER & Co.” 


Accordingly, on the 27th of February, on the receipt of 
the cable message from New York, the bank sent its 
check on Glynn, Mills & Co., bankers, for £5,000, to the _ 
Bank of Scotland in London, tothe credit of Martin, - 
Turner & Co. (see letter, p. 37, fol. 82), and on the same 
day telegraphed to Martin, Turner & Co. as follows: 


‘‘We are paying five thousand pounds to your credit 
‘* with Bank of Scotland here from New York, account of 
‘* Cooper. Please remit 1/5 for costs of telegram;” 


and wrote them to the same effect, enclosing a copy of the 
telegram (p. 33, fol. 74), to which Martin, Turner & Co. 
replied by letter of the same day as follows: 


‘* Bank of British North America, London: 

‘**Dear Sirs,—We have your telegram of date, advising 
‘* payment to our credit with Bank of Scotland of £5,000, 
‘‘from New York, on ac. Mr. Cooper, for which we 
‘** thank you. 

‘* Enclosing stamps (1/ —) to reimburse your outlay. 

‘* We are, Dear Sirs, Yours faithfully, 
** MARTIN, TURNER & Co.” 


(P. 48, fol. 104.) 


The £5,000 was thus effectually paid to Martin, 
Turner & Co., and the mode of payment expressly ap- 
proved by them ; but they suspended payment on the 28th 
or 29th of February (p. 33, fol. 74), and did not take up 
plaintiff's bill, drawn upon and accepted by them (p. 25, 
fol. 58), which matured on the 29th of February, and was 
payable at the Bank of Scotland in London, where the 
money was, and plaintiff has been charged as drawer of 
it. After some correspondence with defendant's agent in 
New York, plaintiff below concluded to charge the Bank 
of British North America with a breach of instructions as 
' to mode of making payment to Martin, Turner & Co., 
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claiming that he bought the cable transfer under an ar- 
rangement that the £5,000 was to be sent from London to 
Glasgow, by mail, in the form of a check; that in that 
case it would not have reached Martin, Turner & Co. till 
the 28th of February, and would have been available for 
the purpose for which the remittance was made ; that is, 
to retire the bill of exchange maturing on the 29th. The 
allegation of the complaint is that the defendant below 
undertook to remit and pay over the five thousand pounds 
‘to the firm of Martin, Turner & Co., at Glasgow, Scot- 
land” (p. 3, fol. 7), and, in the second count, that the 
plaintiff below employed the defendant as his agent to _re- 
mit the five thousand pounds to be paid ‘‘ by draft to be 
sent by mail to the firm of Martin, Turner & Co., at Glas- 
gow, Scotland, with notification that the same was so re- 
mitted for account of plaintiff” (p. 4, fol. 9). 

The evidence to show the special instructions alleged in 
the complaint was oral testimony, except so far as the 
transaction was expressed by the bill rendered and re- 


ceipted when the money was paid in New York for the © 


cable transfer (p. 19, fol. 47). This testimony was prin- 
cipally that of the plaintiff below, who testified that Mr. 
McTavish, the agent of the defendant below, with whom 
the arrangement was made on the 26th of February, 1384, 
knew that the cable transfer was desired for the purpose 
of taking up a bill of five thousand pounds which was 
about maturing. At page 21, folio 50, he says that he 
told him it was to take up ‘“ some bill of exchange which 
I had drawn on Martin, Turner & Co.,” but he did not 
state who held the bill, nor specify the date of maturity 
(p. 22, fol. 52). He did not say except casually, that he 
wanted the money sent by mail. “I said I wanted to 
purchase a cable transfer to be sent to my friends at Glas- 
gow. lIsaid nothing else at that time. He asked me 
whether I wanted it sent by mail or telegraph up to Glas- 
gow. I told him I wanted it mailed. That was the.con- 
versation ” ( p. 22, fol. 53). It is not shown anywhere in 
the testimony that there were any specific instructions as 
to how the money was to be remitted other ‘than 


{ 
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what is to be inferred from. the course of busi- 
nesss and from the language of the receipted bill 
(p.19, fol. 47. The messages from the agent in New 
York to the bank in London were in cipher, and the cable 
words which had been arranged with Cooper, and gener- 
erally used, represented the following phrases: ‘‘ Martin, 
Turner & Co., Glasgow, ac. W. B. Cooper, Jr.,” and 
** Martin, Turner & Co., 3 Market Buildings, Mincing Lane, 
ac. W. B. Cooper, Jr.” (p. 20, fol. 48). The word repre- 
senting the first phrase was the one used on the occasion 
in question, and it is undoubtedly the fact that but for the 
general directions of Martin, Turner & Co. to pay remit- 
tances on account of Cooper into the London branch of the 
Bank of Scotland, the £5,000 in question would have been 
sent in a check by mail to Glasgow. There was a third 
case in which, when the plaintiff below was late in trans- 
mitting, he had the money telegraphed from London to 
Glasgow, but this involved an additional expense ( p. 44, 
fol. 96). 

There was no pretense of any suggestion made to the 
agent at New York, when the cable transfer was pur- 
chased, that it was desirable that the funds should 
reach Martin, Turner & Co. in the check of the bank, 
or that they should not reach Martin, Turner & 
Co. before the 27th or 28th, or that it was im- 
portant that they should be advised by the bank 
of the purpose of the remittance. Being asked 
on cross-examination whether in the course of his 
dealings with the agent of the bank at New York he had 
ever suggested any message that should read: ‘‘ Retire 
the acceptance or note maturing so and so,” the plaintiff 
below disclaimed ever having given such instructions, and 
he also said distinctly that when he purchased the transfer, 
on the 26th of February, he did not suppose that Martin, 
Turner & Co. were about to fail. If he had he would not 
have sent the remittance at all ( p. 22, fol. 52; p. 23, fol.. 
54). The contention, therefore, of the plaintiff below, that 
the form of the transaction, the address being Martin, 
Turner & Co., Glasgow, was, in effect, an instruction that 
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the money was to be specially transmitted to them there, 
and not elsewhere, was an afterthought. This 1s apparent 
from the correspondence he had with the bank when he 
was first feeling his wav to make his claim. In his first 


letter, dated the 24th of March, 1887, he wrote: ‘‘I pur- 4 
chased from you on the 26th ultimo, a cable transfer for 
eee onthe Bank of British North America, London, 


with inetructions to pay same to Martin, Turner & Co., 
Hasgow, for my account” ( p. 16, fol. 41.) This had been, 
Jone, and the language used in this letter corresponds 
with the language of the original receipted bill (p. 19, fol. 
47). and with the cable as sent “ Martin, Turner & Co., 

ayer w, £5,000, ac. W. B. Cooper, Jr.’ “7? 17, fol. 42), 
Pot after havin vv heen to F nel: ind and after taking advice 
f cunt he rehearsed the transaction more in detail by 
his letter of the 24th of April, 1884, a month later, and 


wrote (p. 17, fol.4 (On that date I purchased from 
von a cable transfer for five thousand pounds, which I | 
instructed you to remit to Martin, Turner & Co., at Glas- _ 
gow, for my account.” This is the first occasion in which : 
the word ‘‘at” was introduced into any of the documents 

mnected with the transaction, and at page 21, folio 50, ‘ 


Cooper substantially admitted that in dictating the letter 
hy Aires tm) the word ‘‘ at” to be inserted. 

While the trial was in progress counsel for the defend- 
unt below raised the point that the transaction cennected 
with the purchase of the cable transfer was in .writing, 
and could not be vanied by house evidence | p. 45, fols. 98-9), 
and at the close of the testimony moved to strike out all 


the oral evidence to vary the construction of the order 
given for the transfer (p. 2s, fol. 65), and the bill rendered ~ 
for the price |p 19, fol. 46). This motion was denied and 


un exception taken. Thedefendant below then moved the 
(Court to direct a verdict in favor of the defendant, which 
motion was also denied and an exception taken (p. 49, fol, 
1 iw, The defendant below also requested the judge to 
instruct the jury to disregard all oral evidence to Vary the 
transaction of the 26th of February, 1884, as represented 
by the order and receipt. The Court refused Such in. 
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struction, and the defendant excepted (¢b.). Counsel for 
the defendant also requested the Court to instruct the jury 
‘‘that Martin, Turner & Co., acceptors of the bill falling 
due on the 29th of February, 1884, were primarily liable 
for its payment, and liable to the holder, whether put in 
funds by the drawer or not; and being so liable, the money 
remitted by the plaintiff became their money as soon as it 
came under their control, and then ceased to be his.” This 
instruction was refused, and the defendant below excepted 
(p. 49, fol. 106). The Court left it to the jury to say 
whether, upon the conflicting testimony, there was an 
agreement upon the part of the bank to send the money 
by mail from London for the specific purpose of taking up 
the bill of exchange about to mature, and that, if so, the 
bank was liable, instructing the jury as follows: 


‘‘If McTavish knew that the money was Mr. Cooper’s, 
and it was sent to pay a draft of his, and Cooper directed 
McTavish to cable it to London and from thence to send 
it by mail to Glasgow, and he agreed to do so and failed to 
perform his agreement and delivered it to Martin, Turner 
& Co., at London, instead of Glasgow, by reason of which 
delivery the plaintiff sustained loss, the defendants are 
liable” (p. 51, fol. 111). And again: “If this was a 
specific agreement, as the plaintiff says, and Mr. McTavish 
with full knowledge of the circumstances, knowing that 
this was the plaintiff's money, that it was destined for a 
certain purpose, made the alleged agreement, it was his 
duty to carry it out; and if you find that he failed to do so 
with loss and injury to the plaintiff by reason thereof, the 
plaintiff is entitled to recover” (p. 53, fol. 115). And as 
to the loss: And if by reason of the delivery at London 
instead of Glasgow, ‘‘by reason of which delivery the 
plaintiff sustained loss, the defendants are liable, and thig 
is true even though it is urged that it might have been 
lost on the way or after reaching there, for the law cannot 
speculate as to the probable result if the instructions had 
been carried out ” (p.51, fol. 111). ** The plaintiff invokes 
a somewhat severe rule of law in order to maintain this 
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action; that is, he alleges that the defendants should pay 
this large sum of money, for which they received no bene- 
fit, except what they derived from commissions, because 
of their failure to fulfill the alleged agreement of the 26th” 
( pp. 51, 52, fol. 112). 

The defendant below excepted to the charge “‘thatif the 
specific agreement was made as alleged by Mr. Cooper, 
tha. then the plaintiff is entitled to recover the full amount 
claimed” (p. 53, fol. 116). 

And also requested the judge to charge “that the payee | 
to whom money is payable is entitled to control the mode 
of payment, provided he does nothing to delay or prevent 
payment, or violates no express instructions of the party 
sending the money.” The Judge responded: ‘‘I charge 
that” (*+.), a direction which it is submitted ought logi- 
cally to have led te a direction to find for the defendant. 

The jury found a verdict for $28,502.26, the amount 
claimed, with interest. 

At pages 10-12 is a statement which strictly forms no 
partof the record. It isthe statement of the learned judge 
upon which follows his opinion given 6n denying a 
motion for a new trial (p. 12). 

The assignment of errors as required by Section 97, 
R.S., is at page 54, and the plaintiff in error makes the 
following specification of the errors relied upon for a re- 
versal of the judgment . 


First... To the refusal to strike out all the oral testi- 
mony tending to affect the legal construction of the 
papers at pp. 19 and 28, as requested at p. 48, fol. 105. 


Seconp.--To the refusal of the Court to direct a verdict 
for the defendants, as requested at p. 49. 


Tuiep.—To the refusal of the Court to instruct the jury 
to disregard the oral evidence given to vary or modify the 
construction of the papers just referred to (p. 49, fol. 106). 


Fovrru. -To the refusal of the Court to instruct the 
jury that the money remitted by the plaintiff below be- 
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came the money of Martin, Turner & Co. as soon as it 
came under their control, and ceased to be his (p. 49, 
fol. 106), 


Firtu.--To the following instruction, based upon the 
oral testimony: ‘‘If this was a specific agreement, as the 
plaintiff says, and Mr. McTavish, with full knowledge of 
the circumstances, knowing that this was the plaintiff's 
money, that it was destined for a certain purpose, made 
the alleged agreement, it was his duty to carry it out, and 
if you find that he failed to do so, with loss and injury to 
the plaintiff by reason thereof, the plaintiff is entitled to 
recover ” (p. 53, fol. 115; exception, fol. 116), 


POINTS. 

First.—-There was no such special contract made at 
the time of the purchase of the cable transfer, nor any 
such explicit instructions given to the agent of the bank 
as would make it liable for not paying the money to 
Martin, Turner & Co. in the precise manner, at Glasgow, 
in which the plaintiff below claimed that it ought to have 
been paid. 

The contract, as evidenced by the writing, was to pay 
to Martin, Turner & Co., Glasgow, on account of Cooper 
(p. 19, fol. 467). The message cabled was by a cipher, 
which represented the following phrase: ‘* Martin, Turner 
& Co., Glasgow, ac. W. B. Cooper, Jr.” (p. 20, fol. 48), 
and the cipher was one which had been arranged to be 
used by Cooper and the agent of the bank in doing this 
kind of business ( p. 22, fol. D2; p. 20, fol. 47). 


It is quite apparent that as the parties had, to save the 
expense of cabling a long message, agreed upon a cipher 
which meant this and nothing more, Cooper had no right 
to suppose that the message as delivered to the bank in 
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London could comprise anything more. Accordingly, if 
the ness we so sent is the entire contract then plaintiff's 
laim that bw such Messaye the money Was to be actually 
lelivered into the control of Martin, Turner. & Co., at 
(jlaswow, by mail, and in no other manner, has no other 
heasis than the fact, that the natural course would have 
heen “for our London office to send a check if the trans- 
feree out of the city” p. la, fol. 42). 

But a cable dispatch reading: ** Pay Martin, Turner & 
Co. Glasgow, account W. B. Cooper, Jr.,” does not 
necessarily imply that a payment to Martin, Turner & Co., 
otherwise than at (ilasgow or by mail, is nota good pay- 
ment The word “Glasgow” is simply an address to 
identify the payees as being Martin, Turner & Co., of 
Glasgow, rather than of some other place, and as being 
the parties to be communicated with in reference to the 
transaction. The contract was to pay to Martin, Turner 
& Co., and if the payment was in fact made to them that 
satisfied the undertaking, unless there was an explicit 
undertaking to pay to them at Glasgow, and not else- 
where 

See Cork Distilleries Co. v. Great Southern, 
dc., Co., L. R., 7 Eng. and Ir. Appeal 
Cases, 269. 


Second — But Cooper attempted to show that when he 
purchased the cable transfer he gave such instructions, or 
conveyed such information, as imposed upon the bank 
the duty of seeing that the money was actually sent to 
the City of Glasgow. He testified: ‘‘I said I-wanted to 
vet a rate of cable transfer for five thousand pounds that 
| wished to send to my friends in Glasgow. He asked me 
whether I wished him to mail a check or to telegraph it 
through from London to Glasgow. I told him I wanted 
him to mail a check to Glasgow. He told me the rate 
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was 4.904, which I thought was rather high * * * He 
had two rates of cabling forme. One wasa rate when he 
mailed a check to my friends at Glasgow and another 
was when he telegraphed it up. When he telegraphed it 
up he charged me an extra rate because he said he had to 
pay a commission in Glasgow ” (p. 14, fol. 37). The true 
import of this was that to send by mail would be in time, 
that there was no necessity for the expense of telegraphing 
the money from London to Glasgow. It is absurd to 
suppose that either party had in mind that it was 
important that the money should go only -by 
mail, if in fact it reached the payees, and _ to 
go by mail so as not to get there a day too soon. 
There was no evidence to show any appropriation of the 
cable transfer to take up a maturing acceptance other than 
that, after stating the knowledge of Mr. McTavish as to 
the general character of the bills which plaintiff had drawn, 

plaintiff added, ‘‘ And these very cables that I had bought, 

and was buying of him that day, was to take up one of 
those five thousand pound bills” ( pp. 15, 16, or as quoted 
in the charge, p. 52). 

But Cooper also testified that he did not identify the 
bill, except thus: A. [ don’t remember telling McTavish 
that the bill ‘‘ matured exactly on the 29th, but I do cer- 
tainly remember that I told him that the five thousand 
pound cable that I was sending to my friends at Glasgow 
was to take up a Dill for a Jike amount due in a day or 
two” ( p. 22, fol. 52). Nor did he pretend that his instruc- 
tions looked to any duty on the part of the defendant, 
who had no information as to who held it, to see to the 
taking up of the bill. The money was to be paid to the 
acceptors, Martin, Turner & Co., to enable them to take 
up the bill. 

An agent is not to be held responsible for disobedience 
to instructions which are left vague and obscure, if he acts 
in good faith upon a reasonable interpretation of them. 
Such were the alleged instructions involved in this trans- 
action. They may be summarized as follows, giving to 
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the plaintiff the benefit of the most explicit form of stating 
them: 


(1.) ‘*L want to-day, February 26th, a cable transfer in 
favor of Martin, Turner & Co., Glasgow, for £5,000, to be 
sent in time to take up, or in order to enable them to take 
up a bill for that amount maturing in a day or two, or 
maturing on the 28th or 29th.” This instruction was ful- 
filled. The money reached Martin, Turner & Co., and 
was in their entire control and disposition on the 27th. 


(2.) ** want it to go in a check by mail to Glasgow, not 
by telegraph.” This was not given explicitly as an in- 
i} struction. That the money would naturally go in this 
way, in other words, that to telegraph the money from 
i London to Glasgow would have been an additional ex- 
pense, did not so incorporate the understanding as to 
render a delivery to the payee personally a breach of con- 

tract. 


(3.) But the plaintiff claims, and to support his action 
must maintain, that this further implied imstruction, 
though not expressly given, was really involved, ‘ I 
don’t want the money to reach Martin, Turner & Co. at 
Glasgow before the 28th; | don’t want it to reach them 

. except by a check which will ear-mark the remittance.” 
To spell out such an instruction from the transaction as 
it took place, to hold the defendants liable for violating 
| it, and liable not simply for such special damages as might 
if ordinarily result from the violation of it, but for the en- 
tire amount of the money remitted, would be to carry the 
responsibility of agents to an extent not justified by any 

: ease of authority. 

i ‘‘ Where instructions are ambiguous and the agent acts 
1 bona fide, in accordance with a probable construction, he 
! will not be held liable” (Whart. on Ag., § 248; Story on 
Ag., = 74). 

And in Jreland v. Livingston, L. R., 5 H. Lords, 395 
(1872), Lord Chancellor Chelmsford said: ‘‘ If a principal 
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gives an order to an agent in such uncertain terms as to be 
susceptible of two different meanings, and the agent bona 
fide adopts one of them and acts upon it, it is not 
competent to the principal to repudiate the act as unau- 
thorized because he meant the other to be read in the 
other sense of which it is equally capable * * * he 
Should have given his order in clear and unambiguous 
terms” ( p. 416). Again: It would be hard and unjust that 
the loss should fall upon ‘‘ innocent agents who have fol- 
lowed what they honestly considered to be the directions 
of their principal, and it “ought in justice to be borne by 
the principal, who has brought it upon himself by his want 
of precision and certainty in the language employed by 
him in communicating the order,” ( p. 417). 

To the same effect is the language of Strona, J., in Nat. 
Bk. of Comm. v. Merchants’ Nat. Bk., 91 U. S., 92. In 
case of doubt ‘‘the doubt ought to be resolved favorably 
tothe agent. * * * If the absence of specific instruc- 
tions left it uncertain what was to be done-further, * * * 
it was the fault of the principal” ( p. 104). 

Whether the money reached Martin, Turner & Co. a day 
earlier or later could not have been thought of as making 
any possible difference, if #4 was /n time ; but the plaintiff 
attempted to establish the importance of its not reaching 
them foo early, so as not to go into their general funds, 
and to reach them in a check sent by mail ( p. 15) and not 
by a telegraphic order, so that the remittance being “ ear- 
marked” might be considered as specially appropriated; 
but this was an afterthought, or, at any rate, a private 
idea of his own, as he disclaimed any suspicion that 
Martin, Turner & Co. were about to fail ( pp. 22-3, fol. 54), 
and of course communicated no such suspicion to the de- 
fendants. 

What took place then on fhe purchase of the cable 
transfer included no such explicit instructions as rendered 
the defendant below liable. 

In the Court below several cases of mis-delivery by 
carriers were cited to show the liability of the bank, and 
the learned Court considered that of South. Exp. Co. v. 
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Dickson, 04 U. S., 54%, as controlling, but assuming that 
the rules governing carriers as to the proper delivery of 
the identical property intrusted to them apply to the case 
at bar, the cases cited are inapplicable; they are gener- 
ally cases of a delivery fo the wrong person, in violation of 
duty or of special instructions, and of a loss resulting to 
the real owner. Thus in the case in 94 U. S. the goods 
belonged to one Dickson, were shipped by his’agent to go 
forward to consignees named; were not sent on at all, but 
were redelivered to the agent from whom they had been 
received for carriage. But in the opinion of the Court in 
the same case several authorities were cited with approval 
where the delivery having been in fact made to thé proper 
consignee, though not in exact conformity with the in/ 
structions, was held to absolve the carrier (Sweet v. Bar- 
ney, 25 NV. V.. 225: London, d&c., Co. v. Bartlett, 7 Hurlst. 
d& N.. 400) . 

In the later case of North Penn. R. R. v. Comm. Bank, 
123 1. S., 727, the consignment was to the ‘order of P. 
M.,” and the delivery was made without any order from 
P.M. This was held not to discharge the carrier. 


Third —In the Court below stress was laid on the fact 
that the agent of the bank knew that it was his own 
money that Cooper was paying for the cable transfer. If 
MeTavish, ‘“‘knowing that this was plaintiff’s money,” 
&e. (p. 53, fol. 115). 

In the delivery of goods to a carrier this is frequently 
an element of importance upon the question whether the 
delivery vests the title in the consignee, or whether the 
consignor retains title: but this is generally controlled by 
the bill of lading. 

In the case at bar, there was no question of retaining 
title to the identical! money deposited. This was not to be 
transmitted 7 Specie, but a relation of debtor and creditor 
was established. As soon as the money was paid to 
VMeTavish in New York, a debt was created from.the bank, 
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not to the holder of the maturing bill, but to Martin, 
Turner & Co., which they could have enforced. What 
Cooper did was equivalent to depositing the money in the 
bank and delivering a check for it to McTavish, to be sent 
te Martin, Turner & Co., and as soon as such delivery was 
made for Martin, Turner & Co., Cooper lost all right to 
the money and all control over it, except, perhaps, the right 
of stoppage (nu transitu (Muller v. Pondir, 55 N. Y., 325). 

Of course, in delivering goods to a carrier, the con- 
signor or shipper may retain control over them to save 
a lien or to prevent title passing, and so in paying money 
to a bank, or to any other intermediary for the benefit 
of another, the party paying may impress the money 
with a trust, but in the case at bar there was no trust. 
McTavish knew not only that the money paid to him for 
the cable transfer was Cooper's money, but he knew at 
the same time that it was paid by Cooper for Martin, 
Turner & Co. in fulfillment of his obligations to them. 
As Cooper, therefore, retained no hold over the money, 
and gave no instructions to withhold it in any contin- 
gency from the payees, the delivering of the money in 
accordance with his dealings with his correspondents 
and with his advices to them discharged him as between 
him and them, and at once vested the right to the money 
in Martin, Turner & Co. 

The defendant below was therefore entitled to the in- 
struction ‘‘ that Martin, Turner & Co., acceptors of the 
bill falling due on the 29th of February, 1884, were 
primarily liable for its payment, and liable to the holder, 
whether put in funds by the drawer or not, and being so 
liable, the money remitted by the plaintiff became their 
money.as soon as it came under their control, and then 
ceased to be his,” and it was error in the Court to refuse 
the said instruction (P. 49, fo/. 106). 


Fourth.—There was no trust impressed upon the 
money. | 
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Cooper had had the avails of the bill of exchange 
which he intended to take up, and although Martin, Turner 
& Co. were, as acceptors of the bill primarily bound, as 
between him andthem it was his duty to put them in 
funds. °* This transaction came under a general arrange- 
ment with the plaintiff (Cooper) by which be was to draw 
bills upon our firm and retire them at maturity by re- 
newals until he provided for them by the sale of produce 
consigned to him- by our foreign branches and against 
which the original bills were drawn ” ( Martin, p. 35, fols. 
eC. He might have made a special remittance, but he 
did net do so. He advised Martin, Turner & Co. only in 
general terms that he had “ remitted since last advices 
5.000 Bank of British North America” (p. 48, fol. 104). 
He testified: “ | purchased this cable transfer in order to 
pel Merton, Turner & Co. in fends to take up a bill of 
£5,000 which matured on the 29th day of February ” ( p. 21, 
fl 00) The relations between him and them, accordingly, 
stmmly entitled him to be eredited in account current with 
the £5,000 sent them 

This did not amount to such an appropriation of the 
money to pay the bill as impressed it with a trust for that 
purye re no matter in what form it .reached Martin, 
former & Co. if it reached them as a gevera/ remittance 
to go to his cresiit 

The notion that if the money had been sent by the 
hank from London in the bank’s cheek that would have 

earmarked” it ( p. 22, fol. 54), or impressed it with a 
treet. = prepmosterotts Coopers own check ona bank in 
vor of Mortin, Turner & Co., though drawn for the 
porpese of enabling them to meet the maturing acceptance, 

id wot, until notified to the drawee, have created a 
enor charge thpmern his account with his bank (Chapman 
Ihete. 2 Seld., 412: Laclede Bank v. Schuler, 120 


There must, fo create such a hen, be something more 
than a general purpose; there must be a specificappropria- 
‘ion of the particular fund to the particular object (Trisf 
(held 21 Weel, 441: Roddick v. Gandell, 1 De G., M. & 
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G., 763; and see St. Louis, &c., Railway Co. v. Johnston, 
133 U.S., 566; Phelps et al. v. Comber, L. R., 29 Ch. 
Div., 813; Brown et al. v. Kough, id., 848). 

In the case at bar, the transaction made Martin, Turner 
& Co. creditors of the Bank of British North America 
until the money was paid, but did not impress upon the 
money due to Martin, Turner & Co., either before or after 
it was paid to them, any lien or charge in favor of the 
holders of the bill about to mature (The People v. Merch. 
& Mech. Bank, 78 N. Y., 269). 

It would appear that Cooper, while abroad, had unsuc- 
cessfully attempted to have his remittance appropriated to 
the payment of his bill. This was probably due to his not 
having specially appropriated the remittance. He sent it 
simply for credit to his account, whereas if he had sent it 
specially to pay the maturing bill, as was done in Ex 
parte Kelley & Co., L. R., 11 Ch. Div., 306, it could have 
been treated as ‘“‘ ear-marked.” 


Fiftth.—The point was made below that in paying the 
money into the London branch of the Bank of Scotland, 
the Bank of British North America did not pay it in *‘‘ to 
the account of Cooper” (P. 37, fol. 81). The answer to 
this suggestion is that the Bank had no right under its in- 
structions to pay to any one else, except to Martin, Turner 
& Co., and to have paid it as a special deposit to the credit 
of Cooper or for account of Cooper in the London branch 
of the Bank of Scotland would have been a clear violation 
of the instructions, and left the money at the risk of the 
defendant below, and unavailable to Martin, Turner & Co. 
Cooper might, when he arranged to send the money, have 
made a special appropriation of it, but cannot complain 
that this was not done by some one else who had no right 
to do it. 


Pe a ies 
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Sisth —The money was not lost, nor was it paid to the 
wrong person. The money was for Martin, Turner & 
('o.. it was Cooper's duty to send it to them, it was re- 
ceived by them. and the mode in which it was paid was 
expressly ratified by them. They were liable as acceptors 
of Cooper's bill, not simply if they received funds to meet 
it, but generally to the extent of their estate, and they 
hed a right accordingly to use this remittance as a part of 
their general assets, unless it was specially appropriated 
by the plaintiff. He made no such appropriation by his 
cable to them, and no other conununication from him to— 
them is pretended. (P. 35, fols. 77-8). The result is, 
simply, that the plaintiff, as agent for Martin, Turner & 
Co.. is entitled to credit in account with them as his 
principals for this remittance, and, if a loser, is a loser 
only by reason of their bankruptcy. 

As soon as plaintiff paid in the £5,000 to the defend- 
unts agent at New York (that mode of remittance being 
in aceordance with instructions) and telegraphed to Mar- 
tm. Turner & Co. of the remittance without in his tele- 
gram mpesing any restriction pon their use of the 
money. the tith to which vested in them, it was at their 
risk. and they could use it generally in their business. 

‘The boss to the plaiatiff, so far as he sustained any, was 
caused in legal effect by the bankruptey of Martin, 
Turner & Co., and by his own neglect to appropriate his 
remittance specifically. 


|. For the bankruptey of Martin, Turner & Co. the 
defendants are in no way culpable. No act or default of 
thermre contmobuted te if 


2. Plaintiff did nothing towards appropriating his re- 
mittanee to the payment of the bill maturing on the 
“wth bevond his making the arrangements he claims to 
have made with the defemlants, and his cabling to Martin, 
lurner & Co. the following: ‘* To Glasgow, 26th February, 
-=4- Have remitted simee last advices five thousand 


pounds, Bank of British North America’ Will remit four 
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thousand 28th of February. Sugar market dull” (p. 48, 
fol. 104). 

If this was an appropriation of the remittance to the 
payment of the bill, then no loss in fact occurred even to 
him, though there would probably be some inconvenience 
in getting the appropriation acquiesced in by other credi- 
tors. 


(3.) But nothing that these defendants could do in Eng- 
land, after the receipt of the cable message in London, 
would have had the slightest effect upon the question 
whether the remittance, which came within the jurisdic- 
tion of Great Britain on the 27th day of February, was 
or was not so specifically appropriated as to keep it from 
other creditors of Martin, Turner & Co. 

The money was due «at once, from the defendants to 
Martin, Turner & Co., in London, on the 27th February. 

Suppose Martin, Turner & Co. had been in defendants’ 
office in London on the arrival of a cable message from 
the agency in New York, and had said: “‘ Pav us here the 
£5,000,” the bank could not have excused a refusal 
to pay by saying: ‘‘ We are instructed to pay it to 
you in Glasgow, not in London,”: ‘* We are instructed to 
mail a check so that it will be identifiable as Cooper’s re- 
mittance;” or ‘‘ We are instructed to pay you by mail, so 
that you won't get it till to-morrow.” It is clear that none 
of these answers to a demand for the money would have 
any effect whatever on the question whether the amount 
would go to Martin, Turner & Co. charged with an appro- 
priation for the payment of the maturing bill or as funds 
unappropriated. The money was, in fact, paid in to the 
Bank of Scotland, in London, where the maturing bill 
was payable, by direction of Martin, Turner & Co., and 
to their credit, and then became a debt from that bank 
to them. It is impossible to see how, under the Bankrupt 
law, it made any difference whether the £5,000 was in the 
form of a debt still unpaid from the defendants, in the 
form of a check on another bank enclosed in a letter, or 
in the form of an indebtedness from the Bank of Scotland. 


eh oe ae Be 
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4) If ithe said that the Bankrupt law of England is 
not in evidence, the answer is that its effect is assumed 
by the plaintiff in order to show the loss which he suf- 
fered. His case is: “‘ True you paid the money to Martin, 
Turner & Co., as you were instructed to; but you paid it 
on the 27th, not 28th, by a deposit to their credit, not by 
acheck” But then to the question: ‘‘ What possible dif- 
ference did that make’” the reply is: “‘Why, they 
stopped payment on the 28th, and if you had not paid till 
the 2*th the money would have been set apart for the bill 
which matured on the 29th.” 

To support this notion, Campbell, of Martin, Turner & 
Co. was asked: “ Would the said 85,000, if received by 
rour firm on the morning of February 28th, have been 
given to your assignee or trustee in bankruptcy! Ans. 
Probably it would have been, but, in any case, Mr. 
Cooper's interest would have been guarded. We should 
have endeavored to have had it used for the specific pur- 
pose for which it was intended ” ( p. 46, fo/. 101). 

Martin, of the same firm, in reply to the same question, 
answered It would have been given to the trustee for 
the purpose mentioned, unless directly applied by the firm 
for the purpose ~ | p. 34, fol. 75). 

Thies ws. of course, pure speculation. . W hat Martin, 
Turner & Co.. who had suspended on the 28th, could have 
dome with this money on the 29th, would depend on the 
Bankruptey law, but it is absurd to say that their right 
or power under that law, or any other, to appropriate it to 
the payment of Coopers bill depended on the question 
whether they got it on the 27th or the 25th, or in the form 
of cash, check or otherwise. They knew that the £5,000 
was sent by Cooper in view of the maturing of that bill, 
that it was sent by a cable transfer from the defendants’ 
New York agency. and that the check by which the de- 
fendants paid it over was deposited in the Bank of Scot- 
land to their credit. There was no obstacle by reason of 
the manner in which the bank had so paid over the 
money to Martin, Turner & Co.'s “ ear-making” the re- 
mittance or treating the money as impressed with a trust 
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which would take it ott of their general funds if it had 
been so impressed, but 7/ needed: their act to do it. No 
one else could do it, as it had become their money, and 
could be used by no one else. If they let it go into 
their general estate, the defendants here are not liable. 
And whether it belonged to their general estate, or was to 
be considered a specially appropriated fund, did not at all 
depend on the fact whether the money was represented by 
a check of the Bank of British North America on Glynn, 
Mills & Co. ( p. 36, fols. 79, 80) sent to them instead of the 
Bank of Scotland to their credit. In the one case it would 
have been the indebtedness of Glynn, Mills & Co. the 
drawees of the check; in the other, as in fact it was, the 
indebtedness of the Bank of Scotland. Martin, Turner & 
Co. could have drawn the £5,000 out of that bank at any 
time before their stoppage of payment. 


(5.) But it may be said that owing to its being paid into 
the Bank of Scotland the £5,000 became subject to the lien 
of that bank. This presents the same question in another 
form. The bankers’ lien does not attach to funds impressed 
with a trust unless the bankers have made advances upon 
the faith of such funds in ignorance of the trust (Reynes 
v. Dumont, 130 U. S., 354). 

The account of Martin, Turner & Co. with the London 
branch of the Bank of Scotland was put in evidence by 
plaintiff below, and from it and the testimony (p. 36, fol. 
80 p. 37, fol. 82); it appears that after this £5,000 was de- 
posited on the 27th February there stood to the credit of 
Martin, Turner & Co. £8,039 7s. 4d., until after their sus- 
pension. No reason is shown why Martin, Turner & Co. 
could not have drawn out £5,000 by check immediately 
they were notified of the deposit. This sum of £8,039 7s. 4d. 
was afterwards transmitted to the Glasgow. branch on the 
7th of March. The accounts of Martin, Turner & Co. with 
that branch do not appear, but one of the partners testified: 
‘* As my firm was indebted to the Bank of Scotland to a 
considerable extent I suppose they retained this sum to 
lessen their loss ” ( p. 47, fol. 102). 
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The other: “Lt was retained by the Bank of Scotland, 
which was a creditor of our estate” (p. 34, fol, 75). But 
they also aay that they made no new transactions after 
the 27th p. 39. fol. 74), so that the bank retained the de- 
posit as creditor om account of prior transactions. The 
Rank of Seotland retained the money, but without right if 
t was impressed with a trust, unless they parted with 

lue after its receipt, which the plaintiff does not show. 

The law in respect to the right of bankers to retain 
moneys in-their hands as against a claim that they are im- 
pressed with a trust. is the same in England and in the 
| nite! States Reynes v. Dumont, 130 U.S., 354). The 
rule is recognized in all these cases that money impressed 
with a trust can be followed as long as it can be traced, 
though mingled with other funds, and that, as against a 
hank where it has. been deposited, the trust will be 
enforeed unless the bank has made advances upon the 
credit of the deposits without notice of their trust char- 
ate 


‘ There was no reason whatever, then, why Martin, 
Terner & Co. could not. by mere notice to the Bank of 
Seothand. given as soon as advised of the deposit, have 
“upproprated the £5,000 to the purpose for which it was 
intended. and charged it with the trust which it is claimed 
it would have been subject to if represented by a check 
mooeved by mail and lying in their office: or have drawna 
check on that bank to reclaim the same money. The true— 
difficulty was, whether in respect to the Bankrupt law or 
the clann of the Bank of Scotland to a lien, that Cooper 
hal not made a specific appropriation of his remittance to 
pay the maturmng nll. Neither his telegram to them nor 
his purpose im sendimg the money was an appropriation 
People + Merch. & M. Bank. 78 N. V., 269). 
if they ought to have done this. as perhaps in equity 
they cought. there is no evidence that thev could not have 
done this on the 27th, when advised by defendant's tele- 
gram of the deposit to their credit. If they could not do 
it by reason of their difficulties, or the lack of any suffi. 
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ciently definite appropriation of the remittance, or the law 
which tied their hands, the defendant bank is not respon- 
sible. 


Seventh.—The Court below erred in refusing to strike 
out the oral evidence given to enlarge the scope of the in- 
structions ( p. 45, fols. 98-9) and in submitting it to the 
jury ( p. 49, fol. 106). 

There are cases in which such oral testimony is com- 
petent to show what consequences of a breach of contract 
may have been contemplated by the parties, and so to 
affect the measure of damages ( Baldwin v. The U. S. Tel. 
Co., 45 N. Y., 744, 750); but in the case at bar, McTavish 
could perform the contract or communicate information 
about it only by cable, and the form and purport of this 
communication had been arranged between him and 
Cooper. This certainly excluded everything else from the 
contract. (Martin v. Cole, 104 U. S., 30.) If Cooper 
wanted further instructions cabled than those meant by 
the cipher, he should have said so explicitly and paid the 
cost of them. 


Eighth.—The cases cited to sustain the action, fail to 
do it. They are mostly cases where property intrusted to 
a carrier was lost, lost both to the consignor and the con- 
signee; to the remitter and the remittee; lost to the party 
entitled to the property or money,by reason of the deviation 
from instructions. In South. Eapress Co. v. Dickson, 94 
l. S, 549, the carrier wrongfully re-delivered the prop- 
erty to the person from whom he received it, knowing he 
was not the owner, and was held liable; as if, after ac- 
cepting the duty to deliver to Martin, Turner & Co. the 
defendant had given back the £5,000 to the plaintiff; for 
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so doing, it would have been liable to Martin, Turner & 
Co. In other words, as soon as the consignment had been 
made it belonged to Martin, Turner & Co. 

In Johnson v. The New York Central R. R. Co., 33.N. Y., 
610, the defendants were held liable for forwarding goods 
by a line other than the one named by the shipper, and 
the goods were /ost by a peril of navigation. 

So in Goodrich v. Thompson, 44 N. Y., 324, a company 
; undertook to forward goods by the Ocean Bird, but sent 
ii them by the Crescent City which was lost. 

Cases of this kind might be multiplied. A substantial 
difference between them and the case at bar is that owing 
to the disobedience of instructions, the property never 
reached the party entitled to receive it, and was lost to 
both parties. : 

But suppose that, in the case last cited, both vessels ar- 
rived, but the one by which the goods were sent arrived a 
day earlier than the other, could the carrier be charged, 
as with a loss of the goods, if the consignee for whom 
they were intended, received them in time and in good 


order? 

Hiays v. Stone, 7 Hill, 128.8. ©C.,. 3 Den., 575, was the 
case of an agent, debtor to his principal for money to be 
remitted. He undertook to remit it, not by a cash bill of 
exchange, bought with the money, but by a time bill 
| bought on his individual credit, and this bill tarned out 
ii bad. It was held that by such a remittance, sanctioned 
| in no way by the principal, the agent had not discharged 
his debt. It is difficult to see what bearing this case has 
upon the case at bar, beyond the general rule alluded to | 
in if, that an agent must follow the instructions of his : 
principal, a rule not disputed here. 

Sweel v. Barney, 25 N. V., 335, has already been re- 
ferred to, and sustains the defence. 

jut instructions vary, and so the rule of obedience is to 
be applied reasonably to every particular case. 

In the case at bar, then, plaintiff in error contends: 


(1.) That the instructions were complied with in their 


25 


general tenor; the money was paid to Martin, Turner & 
Co. on account of Cooper, and was received by them. 

The particular features of the instructions now relied 
upon as having been violated, were not explicitly given, 
nor given at all, so as to advise the bank of their material- 
ity. They are now by afterthought spelled out from what 
did take place, and that obscurely and by oral evidence 
which could not by the mode adopted for remitting the 
money be communicated to the Bank. 


(2.) There was no loss, in fact; the money reached 
safely the parties who were entitled to receive it, and for 
whom it was intended. 


(3.) There was, in legal contemplation, no loss to the 
plaintiff below. His telegram to Martin, Turner & Co., 
coupled with the purchase of the cable transfer, effected 
simply a remittance on general account. 


(4.) What is called a loss, was the result of Martin, 
Turner & Co.’s pecuniary difficulties, not contributed to 
by any act or omission of the Bank. 


Ninth.—If the rights of the parties are as claimed by 
the plaintiff in error, a verdict should on the trial have 
been directed for the defendant below (Pleasants v. Fant, 
22 U. S., 116, 120; Anderson Co. v. Beal, 113 U. S., 227, 
241; North Penn. R. Co. v. Comm. Bank, 123 U. S., 727), 
and the erroneous rulings of the Court should lead to a 
reversal of the judgment. 


STEPHEN P. NAsH, 
Of Counsel for Plaintiff in Error. 
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Statement. 


The defendant in error, being desirous of remitting the 
sum of £5,000 sterling, to be paid to the firm of Martin, 
Turner & Co., at the City of Glasgow, in Scotland, to be 
used by them in paying a draft or bill of exchange for said 
amount which had been drawn by him on said firm, and 
which he had promised and agreed to provide funds to 
meet at its maturity, and which did mature on the 29th of 
February, 1884, applied to the plaintiff in error at its office 
at the City of New York, and employed it to remit said 
sum by telegraph to itself at its office, at the City of London, 
to be paid by said defendant from said office at the City of 


«nt by mail to the said firm of 

+ tlleseow. and with notifieation 
| for account of the plaintiff, 

ithe employment and agency 


ts London house by a proper 

« given. The London house, 

ne the draft for such amount to 

’ t+ tiissvow, on the 97th of February, 
: the Tank of Seotland at Lan- 
Martin. Turner & Co., of Glasgow. 
Hank «of tritish North Amerien for 
money was entered Into on the 
ixeg in the Wkth or 2th day of 
rnoer & Co. failed and suspended 
ilishes that if the money had 
mail to Martin, Turner & Co., at 
heen applied for the putpose for 
| is. the Bank of Seotland 
eccount of an indebtedness of 

& Co. to it, and by reason of the 
ominthe manner above stated 
nee failed, and the £5,000 was 

lraft for whieh purpose it had 

( mer was thereafter compelled to 
ule for his draft which this remit- 


upon sufficient evidence, estab- 

thof February, 1884, the defend 

tthe offiee of the plaintiff in error in this 
7 ble £5,000 to its ageney at Lon- 
same to Martin, Turner & Co. 
or some years prior to such 


nf in-error had had many business 


defendant in error, CONSISTING, HLTPOrigr 
moxing remittanees by cable to the firm of 
bhis business had been so carried on 


during the years of 1882, 1883 and 1884. Three methods 
had been arranged for the remittance of his moneys: 
one a cipher directing the transfer by cable to Lon- 
don, and the mailing of a draft or check for the same to 
Martin, Turner & Co., at Glasgow ; another, a cipher direct- 
ing the cabling of the money to London and the payment 
of the same at the office of Martin, Turner & Co. in that 
city ; and still a third, directing a transfer by cable to Lon- 
don, and then the transmission of the amount so transferred 
to Martin, Turner & Co., at Glasgow, by telegraph (see fols. 
86, 87, 02). The rates differed as between the mailing of 
the check from London to Glasgow and when the same was 
telegraphed up (fol. 37). The defendant in error was cog- 
nizant of the time thatit would take for a draft to be trans- 
ferred by mail from London to Glasgow, to wit, one day 
fol. 38). The plaintiff in error was informed of the object 
of the remittance in question and was advised that the 
money remitted belonged to the defendant in error, and 
was being remitted to take up a draft that he had drawn 
upon the firm of Martin, Turner & Co. 

It seems that among other business done between the 
parties to this action the defendant in error had on many 
occasions sold to the plaintiff in error at its agency in New 
York bills that he drew on Martin, Turner & Co. under 
letters from them authorizing him to make such drafts: and 
that he had informed the plaintiff in error that he always 
took such bills up at maturity, and that the remittance he 
was making on the date in question, to wit, the 26th of 
February, 1884, was to take up one of the bills he had 
theretofore drawn on Martin, Turner & Co. See folios 39 
and 40, where this language is used: - 

‘Ll called his attention to the fact that | had made these 
cable remittances to take up those very drafts, and, among 
other remittances, that this very remittance was being made 
for such purpose.” 

About the time the agency in question was created, a 


receipt was issued by the plaintiff in error to Mr. Cooper 


in the following form: 


New York, 26th Feb., [&884. 


W. B Cooper, Jr, Dr. to the agents, Bank of 
tritish Nortn Ameriea, 52 Wall Street, for cable 
transfer on the Bank of British North America, 
London, in favor of Martin, Turner & Co., Glas- 


i wee sews eae en B24 525 
(ost of cable ELSES Da eRe” SNR NON ema yr eS 2 
$24,527 


This transfer is sold without responsibility to the Bank 
of British North America or their correspondents for error 
or delay in transmission.” (Fol. 46.) 

The receipt was not given at the time the contract was 
made, but later (fol. 49). The statement that the money 
was being remitted for the purpose of taking up a bill of 
exchange which the defendant in error had drawn upon 
Martin, Turner & Co. is reiterated at folio 50. The expla- 
nation as to the difference in the charge where the money 
wis telegraphed uy from London to Glasgow, appears at 
folio 52: and defendant in error stated that the bill that 
this money was sent to take up matured on the 28th or 
20th. The bill that this money was remitted to take up 
was payable in London at the Bank of Seotland (fol. 53), 
but the evidence shows that all the information the defend- 
ant in error had upon the subjeet at that time was that he 
had drawn the bill payable in London (fol. 53). Martin, 
Turner & Co. had a house in) London, 20 Mincing Lane, as 
well as their Glasgow house, and MeTavish, the agent of 
the plaintiff in error, distinetly asked Mr. Cooper whether 
he wanted the £5,000 sent up by mail or telegraph to Glas- 
vow. and Cooper told him that he wanted it mailed (fol. 53), 
and in every case where he had purchased transfers prior 
to this transaction on the 26th of February, he made a 


’ 


special request that the money for which the cable transfer 
was given should be remitted either by mail or cable 
(meaning telegraph), and that question always arose (fol. 54). 

No order was signed at the time of the transfer in suit, 
but a memorandum was made by the defendant itself simi- 
lar to orders that had been signed in other cases, showing 
that the transfer was to be made to Martin, Turner & Co. 
addressed to Glasgow (evidence of MeTavish, one of defend- 
ants agents, fol. 64). The memorandum thus made by 
the defendant below at its office was fn the words following : 


‘‘OrDER FOR CABLE TRANSFER. 


New York, 26 Feb., 1884. 
To the agents of the Bank of British North America, 
52 Wall Street : 
Transfer by cable to Martin, Turner & Co. 
Address, Glasgow. 
On% of W. B. Cooper, Jr. 
Amount, £5,000. 
Par, 24,250. 


Premium, 275. Rate, 4904. 


Discount,...... Cost of Message, $2. 
Net amount, 6.666. FUPTOMAGGT, 2... cccccccccces 


The Bank of British North America. is not responsible 
for any delays, interruptions or errors of the telegraph 
companies or operators.”’ 


The above was one of the blanks of the defendant, the 
case showing at folio 65 what words were printed and what 
words were written in by the defendant. Opposite the 
words ** Transfer by eable to,’ which was in print, was 
written in by the plaintiff in error ‘* Martin, Turner & Co.” 
Opposite the word **address,’’ was written in by the plain- 
tiff in error, **Glasgow.’’ Opposite the words ** on account 
of,’ was written in by the plaintiff in error, ‘*W. B. 
Cooper, ee. 


The evidence of Mr. Cooper that the plaintiffin error was 
rmel ae to the object of this remittance is sub- 
ted by the evidence of Charles P. Walker, who says, 


f “Tt was spoken of several times that they,” 
. . 
t ix, these remittances, *‘ were to take ty) bills that 


Png ery hy ; <a 7) eres jously ly Vir. Cooper qn Martin, 
(‘ompany. Glasgow.’ (fol 67). That MeTavish 


verstood three different ways, the understanding 

that remittances were made to Martin, Turner & Co., 
Claswow, for account of William B. Cooper, Jr., New York, 
that of two ways of sending them, one was to cover by 
Lomdoa, and the other by telegraph from London 
fyloswow (fol 67. See his cross-examination on these 
nts. fols. G&, 69. 71.) And in each. instance (fol. 72), 
yen be went to the bank to arrange for cable transfer, the 
estion as to whether it should be sent up from London 


moll or telegraph was always mentioned ; and that they 
irrange | to send hry mail so as to pet it there in time, a 
lay ahead of the bIIL If telegraphed up it would reach 
(i lass voeker than if sent by mail, and that was some- 
tieew ipcalele 


The evidenee of Mir. John M. Martin, one of the members 
f the firm of Martin. Turner & Co... is to thé effeet that 
had this draft been mailed. it would have reaclfed them on 


| the @ethoof February, at which date they received advices 
| hie led them to determine that they must suspend busi- 
| — There i< a discrepRine\ as to whether the doors were 
osebon the 28th or 20th of February, but whi¢hever date 


if wasits tmmaterial, we submit, for the purposes of the 
disenespon of the (iestlons Involved in this CUse y because 
Martin testified that after reading their letters on the 28th 
of February nothing of. Importance was done: that the 
“mount was remitted for the purpose of taking ap the bill 
of Coopers whieh was falling due on the 20th, and whieh 
he lead promised to protect fol. 7), and . 

If the £5,000 remitted by Cooper had been received by 


rmeat him that their code covered at least two and 


: 
; 
{ 
' 
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our firm on the morning of the 28th of February, 1884, it 
would have been applied to retire the said bill falling due 
on the 29th, or retained intact to be handed over to the 
trustee of the estate, to be applied to the purpose intended.” 

‘*No money was received by our firm on the morning of 
the 28th, but on the 29th we received from A. R. MeMastet 
& Brothers, on account of Mr. Cooper, a draft for four 
thousand pounds to retire a bill of Mr. Cooper's for the 
same amount falling due the 3d of March, which wasapplied 
for that purpose.” | | 

“The £5,000 was paid into the Bank of Scotland, in 
London, to the credit of our firm by the defendant’s Lon- 
don branch on the 27th February, 1884, and it was retained 
by the Bank of Scotland, which was a creditor of our 
estate ’’ (fol. 75). 

The plaintiff in error admits (fol 79), that it knew gen- 
erally that these remittances were to take up drafts which 
were maturing. 

The evidence of Thomas Hinton Campbell, another mem- 
ber of the firm, is that if the £5,000 had been received by his 
firm on the morning of the 28th of February, it would have 
been used to protect Mr. Cooper's interest, by being applied 
in payment of the draft drawn on him by Cooper maturing 
February 29th, 1884; that he recalled to mind that a remit- 
tance was received by his firm on the 28th of February, 
I884, for a specific purpose, and was so applied (fol. 101). , 

The defence was a denial of the allegations as to any 
specific staiement being made by Mr. Cooper concerning 
this remittance ; and the allegation that Cooper} merely 
came in and asked fora remittance as usual to his corre- 
spondents, Martin, Turner & Co. It was denied that any- 
thing was said as to the purpose for which the transfer was 
to be made, or that any allusion was made to transmitting 
it to take up any bill drawn by him which was maturing 
at that time ; and that nothing was said in reference to his 
desire that the money should go by mail from London to 
Glasgow. Generally a denial was made of the specific 
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allegations as to information being given the defendant of 
the ownership of the money, its use and object, and that it 
was specially desired that it be sent by mail from London 
to Glaswow «fol. 85). The defendant, however, admitted 
‘fol. 87) that there were two cipher words used in trans- 
mitting moneys from Mr. Cooper ; that the first was regis- 
tered on the 2d of September, 1882, and Yead ‘ Martin, 
Turner & Company, Glasgow, on account W. DB. Cooper, 
or’ whieh was the one used on the 26th of February ; and 
the second was registered the 27th of November, 1883, 
and read ** Martin, Turner & Company, Market Buildings, 
20 Mineing Lane. on account W. B. Cooper, Jr.’ (fol. 87). 

It was also admitted that Cooper knew the interpretation 
of the code words used for these purposes, and that the 
Bank of British North America had been in the habit of 
frequently purchasing bills of exchange drawn by Cooper 
on Martin, Turner A Co.; and that he had frequently dur- 
ing that time made cable transfers through thém to Martin, 
Turner & Co., that they knew that Cooper had selected as 
the address of Martin, Turner & Co. for this eable transfer 
the word **Glasgow”’ (fol. 91): and that * He gave us the 
money for them, and that, | presume, conveyed to me 
knowledge that insome form or other it was his money 
bemag sent to them. either to pay money or for’ some other 
TLL lode Also, “it appears from the eable transfer that 
| knew that for some cause or other he chose in some cases 
tomake his remittances to that firm at Glasgow, and in 
some cases to that firm in London. Upon one occasion we 
felegripuie | the matey tip Instead of sending ba mail, | be- 
lieve And the witness adds that he knew in that way, if 
in would not go there a day quicker than if it went in the 
ordinary course of mail, it would get there some hours 
quicker, at all events. And he adds, “I believe we had 
s worl for that also We didn't change the cipher word. 
We put another word in. When we sent a telegraph that 
way it represented Martin, Turner & Company, Glasgow, 


and When we sent another cipher it representod Martin, 


Turner & Company, London. In telegraphing to Glasgow 
we used the first one of these ciphers, merely adding a word, 
and that was pretty good notice to me that the money was 
to be paid to them in Glasgow” (fol. 92); and at folio 95, 
that it was usual to charge a higher rate for a transfer 
where the transfer was made by telegraph from London to 
Glasgow than where it was not so made; that the only 
office of the defendant in Great Britain is in London, and 
that Cooper Knew that if the parties to whom the money 
was to be paid were not near London it must be sent either 
by mail or telegraph (fol. 96). Concerning conversations 
with Cooper as to telegraphing the money up or sending it 
by mail from London to Glasgow, Mr. MeTavish testifies, 
folio OS: 

‘| think the conversation was that in the event of its 
voing by check to Glasgow we gave it to him at our lowest 
eable transfer rate; if it went by wire, then we should 
charge him one-sixteenth extra. That is all that took 
place. [fit went by wire, which would get the money to 
Martin, Turner & Co. 4 little earlier, then he would have to 
pay a little extra rate, and that was all that took place on 
the subject as far as l’recollect.”’ 

At folio 99 oceurs the following : 

“Then it was a facet that, at the commencement, Mr. 
Cooper was informed that the money would be transferred 
by mail to Martin, Turner & Co., Glasgow, from London ¢ 

‘A. I have no doubt it was so, and if he wanted it sent 
by telegraph he would have to pay a higher rate, which he 
did in one instance.” 

The excuse of the plaintiff in error for paying the money 
to the Bank of Scotland to the credit of Martin, Turner & 
Co. was that on the 3d of July, 1883, a letter was written 
itat London by Martin, Turner & Co. in these words : 


‘DEAR SIRS: 


‘*We are favored with yours of yesterday and note the 
contents, 


1 


The amount, £2,000, has been paid to us to-day by Na 
tional Bank here, conformably with your advice, for which 
we are much obliged. 

‘In the future please pay all transfers of monies from 
Mr. Cooper, New York, to the er. of our account with the 

Jank of Seotland, Lothbury, London, kindly advising us 
of same by telegram when paid, and kindly do so until 
“lvised to the contrary. 
‘We are, dear sirs, your ob’t servants, 
“Martin, Turner & Co.” 


This letter appears at folio 1038, and evidence was given 
that it was never revoked. It was not, however, pretended 
that Mr. Cooper had any notice of these instructions, nor 
was it claimed that the defendant's dgvency at New York 
knew anything about such instructions; While Mr. Me- 
lavish, at folio 06, indieates by an answer that from the 
time that order was sent to the home office in’ London it 
was obeyed, it appears at the same folio that the letter was 
not sent to them in New York until after the failure; and 
it folio 09 he testified : 


“Tdont thin we knew-——I don’t know for certain that 
we knew--until after the plaintif!s letter of April 24th, 
civing the details of this claim that the house on the other 
side had any such instructions as they now claim to have 
from Martin, Turner & Co. If we had known it, I don’t 
know that we should have told Mr. Cooper that we were 
paving all this money in London.”’ 

\nd so in their correspondence with Mr. Cooper when he 
presented this claim they make no refetence to any such 
letter, At folio 42 appears a letter, under date of the 24th 
of March, in whieh the agent here at New York says to 
Mr. Cooper, in answer toa request as to what disposition 
had been nade of the cable transfer of £5,000 in suit by 
the Board of Directors of defendant, that the transfer re- 
ferred to was sent to Martin, Turner & Co., Glasgow, 
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£5,000 account W. B. Cooper & Co., and that the usual 
course was for their London office to send a check if the 
transferree was out of the city. 

The next letter is dated the 25th of April, which ac- 
knowledges the receipt of the letter from Mr. Cooper, and 
says that, after communicating with their London office, they 
will write further. 

That Mr. Cooper could not have known of the existence 
of any instructions by Martin, Turner & Co. is established 
by various propositions. In the first place, he avers in his 
complaint, fol. 10, that the money was paid without knowl- 
edge on his part on the 27th day of February to the Bank 
of Seotland at London. | 

His Honor, Judge Coxe, in the opinion rendered on the 
motion for a new trial, said upon this point: 

‘* Instead of doing this *’—that is, complying with the in- 
structions Mr. Cooper had given—‘*the defendants, with- 
out the knowledge of the plaintiff, and contrary to his in- 
structions, paid the money to the credit of Martin, Turner 
& Co. at the Bank of Seotland in London” (fol. 31). 

The letter above referred to on the 24th of March is con- 
clusive that the agency of the plaintiff in error in New 
York could have had no knowledge of any such instrne- 
tions at that time. Also in a letter written as late as the 
9th of June, MeTavish says to Cooper : 

‘*Replving to your letter of 7th inst., our cipher words 
with our London office, to which you refer, represent the 
following phrases : 

‘ *Martin, Turner & Co., Glasgow, ac. W. B. Cooper, 
Jr..2 and * Martin, Turner & Co., 3 Market Buildings, 29 
Mincing Lane, ac. W. B. Cooper, Jr.’ 

‘‘The word to mean the first of these phrases was used in 
‘abling the £5,000 as per your requisition.” 

And MeTavish says, at folio 96, where he makes reference 
to this order, when asked, ** Had you any Knowledge about 
it?’ ‘Oh, ves; our London office sent us out a copy of 
their letter.”’ But he admits that they did not do so until 


iz 


after the failure of Martin, Turner & Co.; and at folio 99 
he is express that he does not think they knew, that he 
does not know for certain that they knew, until after Mr. 
Cooper's letter of April 24th, 1884, of any such instructions, 
and if they had he does not know whether he would have told 
it to Mr. Cooper. But the transaction which completely 
determines this question is the evidence Of Mr. MeTavish, 
page 27, folio 62,-that he recollects there were purchases 
that Cooper made where he directed the money to be tele- 
craphed from London to Glasgow; that on the 6th of Sep- 
tember, 1883, he did this. ‘* That money was directed to 
he sent by telegraph from London to Glasgow, and we so 
instrueted by our cipher.’ 

Certainly, if the defendants at New York then knew that 
he home office in London, in pursuance’ of these alleged 
instructions from the parties to whom remittances were 
being made, were paving such sums to the Bank of Scot- 
land at London, and not remitting them to Martin, Turner 
& Co. at Glasgow, they were engaged in the practice of a 
petty fraud, in aceepting compensation, for telegraphing 
the money up to (ilasgow and a gross violation of their 
duty to their prineipal in not informing him as to their 
eondnet concerning the large sums he was remitting 
through them. In addition to all this, it will be noticed 

it in peying the money to the Bank. of Seotland, the 
lefendant did not even take the trouble to say that it 
vas for the account of W. B. Cooper, dr.; for the letter 
which they have offered in evidence, by which they t rans- 
ferred that money to the Bank of Scotland, is in these 


words: 


‘*Lonpon, E. C.; 27 Feb., 1884. 


' Dank of Seatland. Lothbury, s. C. 
“(7ent N: In accordance with instructions received this 
orning from our New York ag’ts by télegram, I beg to 
inelose this bank’s echeqne for £5,000 (five thousand pounds) 
relit of Martin, Turner & Co., Glasgow, receipt of 
which please own.” 
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That is signed by the secretary of the plaintiff in New 
York. He makes no reference whatever to Mr. Cooper, or 
that the remittance is for his account. 

No objections were made to the reception of evidence in 
uhe case by either side; and the jury found the version of 
the transaction given by the defendant in error in his favor. 
The facts, therefore, that are established for the considera- 
tion of this Court amount to this: That on the 26th of 
February, 1884, the plaintiff in error Knowing that the 
money handed it by the defendant in error belonged to 
him, and that he was sending it to retire a draft, agreed 
with him to forward it by cable to London and by mail in 
the form of a check from London to Martin, Turner & Co. 
at Glasgow, and instead of doing this the plaintiff in error, 
without the knowledge of the plaintiff, and contrary to his 
instructions, paid the money to the credit of Martin, Tur- 
ner & Co. at the Bank of Seotiand in London; and the 
damage was that if the money had been sent by check, by 
mail, to Martin, Turner & Co. at Glasgow, it would have 
been applied to take up the draft, in payment of which it 
wis remitted; and by reason of the fact that it was not so 
remitted, it was not applied for such purpose, and Mr. 
Cooper was compelled to provide otherwise for the pay- 
ment of his draft, and lost his £5,000 (fol. 57, p. 24). 
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FIRST POINT. 


Where the principal is known by the 
agent to be interested in the money to be 
transmitted, or the agent is informed as 
to the purpose for which it is transmitted, 
he must be understood as contracting 
with his principal only, for his interest, 
upon such terms as he dictatesin regard 
to the delivery. and the. person to 
whom the money is transferred is to be 
regarded simply as an agent selected by 
the owner to receive the same at the 


place indicated. 


southern Express Co. os. Diekson, 94 U.S. 549. 


In that case the Express Company received at Greensboro, 
= «€ ffiv two cases of tobacco, to be shipped to Colum- 
~ €. consigned to Trent & Rea of that place. The 
om C compepecN WHS informed that the gods belonged to 
merit in the aetion, and although the person who 

» neete the delivery to the Express Company was 
eent, a member of the firm of Trent & Rea, the con- 
oa, the company were held responsible for the value 
eools because of their having surrendered the same 

t tireensboro to a person who came with authority to 

» the same at that place, signed by Trent. The 
ewasthat ifthe jury believed from the evidence that 
bacco was, at the time of the delivery to the defend- 

et, the property of the plaintiff, and that fet was known 
defendant or its agent, though by the’ receipt given 
ito Trent & Rea were consignees thereof, and the: 
lefendant might lawfully deliver the tobaced to the con- 


f $ 


os 


signees at Columbia, S. C.. the defendant was not author- 


eon 


wet to deliver the same to the consignees‘or either of them 


i 


or toany other person by order of either of them, at 
(rreensboro, the place of shipment, and such delivery at 
Greensboro without the knowledge and consent of the 
plaintiff would not discharge the defendant from liability 
therefor to the plaintiff. 

The verdict that followed the charge was sustained by 
the Court ; and the Court said that the issue was this : 


‘The Express Company is not liable if upon the order of Trent it was 
justified in delivering the property at the place of its intended shipment. If 
it Was not so justified, but was bound to transport and deliver as agreed in its 
recelm, or to deliver te the owner, then it is liable.” | 


And the law which we submit covers the present case is 
thus stated in the opinion in that case: 

‘ The question is, rather: where it is known that the goods are the prop- 
erty of the shipper, and have been shipped by him for delivery to the con- 
signees as his agents at a distant place, can the carrier deliver the goods to 
lo such consignees or to their order at anoiuer place, or without starting 
them on their journey ? We think the rule is, that, where the consignor is 
known to the carrier to be the owner, the carrier must be understood to con- 
tract with him only, for his interest, upon such terms as he dictates in regard 
to the delivery, and that the consignees are to be regarded simply as agents 


selected by him to receive the goods at a place indicated.” 


The case of Sweet os. Barney, in 23 N. Y. 335, which is 
referred to in the opinion in the case just cited, is authority 
for the same proposition. In that case common carriers of 
money from a banker in the interior to a bank in New York, 
having no notice of the ownership, were held to have been au- 
thorized to treat the consignee as entitled to control the 
matter of its delivery, and were protected by any delivery 
which discharged the earrier as between him and the con- 
signee. 

The doctrine, therefore, established by these cases is that, 
if the agent knows that his principal is the owner, he must 
strictly obey the instructions given to him. 

Story on Agency, Section 192, 
Isaneson es. New York Central & Hudson River 
Railroad Company, 94 New York, 278, 
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where baggage was agreed to be carried by_one route, but 
was taken by another. 

Loeb es. Hellman, 88 New York, 604, 
where the awent agreed to purchase bills of exchange se- 
cured by valid bills of lading, and in ignorance of the fact, 
purehiased bills secured only by forged bills of ‘lading. 


In the Court below (see 45 Superior, 336) the Court said: 


The case was one of a special agency under which the duty of seeing 


that the Bille of Exchange were fully covered by actual shipments of cotton, 
i that the Bills of Lading were valid, were imposed upon the defendants.” 


Machee es. Camden & Amboy R.R. Co., 45,N. Y. 514, 
where carrier having engaged to transport by land carried 


the qouls a short distanee by water. 
’ 


The Court says, p. 622: 


WW theo fou Wit ling ncrenis ss rel eos mm i mode prohibitedtély the owner 


t their own risk, and incur the liability of an insurer,’ 


Wilson es. Wilson, 26 Pa. St., 304. 
‘ 


In that case the plaintiff introduced the defendant con- 
cerning a remittance of money and bills, as follows: ** You 
can send enclosed in a letter in fifties or one huydred dol- 
lar notes on par banks.” The defendant purehased three 
hoodred dollars in bills of the denomination of five. ten 
and twenty and one one-hundred dollar bill, and enclosed 
the same by mailas he was instructed. The letter never 
reached its destination, and the action was briught to 
recover the amount on the ground that the defendant 
assumed the risk of the remittance by enclosing a larger 
numberof bills and of smaller denominations than directed 
In plaintifl s letter. : 

The defence was, as usual, that the instructidbns were 
substantially complied with and that the departure, ifany, 
was not material and did not increase the risk. ‘The opin- 
ions of various witnesses were taken as to the relative risks 
of large or small packages of money sent by mail + and the 
jury found a verdict for the defendant. : 
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The Supreme Court of Pennsylvania in the opinion of 
Lewis, Chief Judge, set this verdict aside. We quote from 
the opinion, /.e. : 


“* * * The primary obligation of an agent whose authority is limited 
by instructions, is to adhere faithfully to those instructions, in all cases to 
which they ought properly to apply; Stery on Agency, 3 192. He is in gen- 
eral bound to obey the orders of his principal eractly, if they be imperative 
and not discretionary; and, in order to make it the duty of a factor to obey an 
order, itis not necessary that it should be given in the form of a command. 
The expression of a wish by the consignor may fairly be presumed to be an or- 
der. Story on Contracts, 3 359, Brown vs. MeGrau, 14 Peters, 494, It is true 
that instructions may be disregarded in cases of extreme necessity arising 
from unforseen emergencies, or if performance becomes impossible, or if they 
require a breach of law or morals. Story on Agency, $194. These are, how- 
ever, exceptional cases. There may, perhaps, be others which have been 
sanctioned by adjudications, founded on the principle that the departure com- 
plained of was not material. But the general rule is as indicated in what has 
been said, and the case before the Court is not brought within any of the ex- 
ceptions. To justify a departure from instructions, where a loss has resulted 
from such deviation, the case must be brought within some of the recognized 
exceptions, It is not sufficient that the deviation was not material if it appear 
that the party giving the instructions regarded them as material, unless it be 
shown affirmatively that the deviation in no manner contributed to the loss, 
This may be a difficult task, in a case like the present ; but the defendant 
voluntarily assumed it when he substituted his own plan for that prescribed 
by the plaintiff. To force a man to perform an executory contract after sub- 
stituting for the consideration other terms than those provided for in the bar- 
gain, is to deprive him of the right to manage his own business in his own 
way. To do thison the ground that the departure is not material, when it is 
manifest that the party considered it otherwise, is a violation of private right, 
which leads to uncertainty and litigation without necessity or excuse.” 


The opinion coneludes with the statement that there was 
error in directing the jury to find that the departure from 
the instructions was immaterial. 

Walker es. Walker, 5 Heiskell (Tenn.), 125. 

Defendant was instructed to remit money by express, but 
though acting in good faith he remitted by check of a third 
party as being the safer course. Principal received the 
check and wrote to agent expressing his gratification at his 
success in collecting the money, and then endeavored to 


hie 
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ollect the eheek. but the drawee had failed. Theagent was 


“i liable notwithstanding the apparent ratification. 
The case considers the rules laid down in Story .on 
geney and Wilson es. Wilson, supra. 
Sanquer rs. London & South Western thailway, 
i’ Com. Bench, 163. ‘ 
Defendants received the goods from Morlaix ujfon a con- 


aet to deliver to the shippers order at Brewef's Quay. 
stead of doing this, they assumed that, because there had 


previous dealings between this particular cons gnorand 
e firm of Anderson & Allen, and their goods were marked 
ith the letter A. their usual mark, they were intended for 
it firm. as imler | they were, and under venerny request 
deliver all goods intended for Anderson & Alleh coming 
m Morlaix. at Hibernia Wharf, a part of the goods were 
lelivered. Tad woods been delivered at Brewer’ Wharf, 
lelivery to Anderson & Allen would have beew made by 
e awent of the consignor unless certain sight drafts were 
Piaintif?f’ emleanvored to reeover from Anderson & Allen 
tne oof the goods thus obtained, but owing. to their 
ms unseeeessful, and then sued and recovered 

the Rathway Company 


| fourt savs, } 14.) 
chit of action for the defendants’ failure 
‘Pums There is no color forsating that the 
vi them anvwhere else or to Anderson X 
@ 


‘ 

\merican Exchange Bank, 113 N. Y.. 593. 
femdant received S500 upon its promise to remit 
m tea specified person at Leadville, and it was held 
lelivery of a letter of advice to plaintiffs, signed 
lefemiant. directed] to a Leadville Dank, which stated 
ceount of such bank was credited that day with 
from plaintiffs for the use of the party to 
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whom the money was intended to be remitted was net a 
compliance with its contract, and on the failure of the 
Leadville Bank in question, plaintiffs were allowed to 
maintain an action against the American Exchange Bank 
to recover back the 8500 paid. 

It will be noticed that in this case no statement was made 
as to the use to be made of the money, and plaintiffs ac- 
cepted a form for transmission which, while worthless to 
them, doubtless caused a loss of the money to the Bank. 


North Pennsylvania Railroad os. Commercial Bank, 123 
U.S., 727, enforces the obligation of a common carrier as 
to delivery of live stock. 

The receipt specified that the cattle were deliverable to 
order of P. M., who was the shipper and owner, and *‘ no- 
tify J. & W. B.”’ at point of destination. 

The delivery was made to “J. & W. B.,”’ in accordance 
with a custom at place of destination, without production 
of bill of lading, and the Court say on this: point, p. 738: 


‘* The fact that the railroad company at Philadelphia had been in the habit 
of delivering cattle, transported by it, to the Blakers, through the drove-yard 
company, Without requiring the production of any bill of lading or receipt of 
the carrier given to the shipper, or any authority of the shipper, in no respect 
relieved the company from liability for the cattle in this case. It was not 
shown that the shipper or the bank which took the draft against the shipment, 
or its correspondent at Newtown in Pennsylvania, had any knowledge of the 
practice, and, therefore, if any force can be given to such a practice m any 
case, it cannot be given in this case where the party sought to be affected had 
no knowledge of its existence.” 


Ellis os. Turner, 8 T. R., 531, where vessel passed the 
point where goods were to be delivered without unloading 
the same and on the continuation of her voyage to a 
port beyond was lost. 

The same principles apply to forwarding agents. 

Proctor vs. Eastern Railway Co., 105 Mass. 512. 
Forsythe vs. Mather, 9 Barr (Pa.), 148. 


In this case plaintiff forwarded by Forsythe & Co. to 
Galena, IIL, from Pittsburgh, goods marked “J. F., 
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tract between the eonsignor and the 
« to deliver the coods to a particular 
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rty in the goods has not passed to the 
* 


Bite , | Vino. « Rob. >) ;. 


,r refains a special property in the 
« were in faet delivered to the carriers 
Torrie ? caprea 
“s ’ a iT) Simpson rs. Ly. X N. 


the object of the sen 


der is specially brought to the notice of the carrier, or circumstances are 
known to the carrier from which the object ought, in reason, to be inferred, so that 
the object may be taken to be within the contemplation of both parties, dam- 
ages may be recovered for the natural consequence of the failure of that object.” 

In the case now before this Court for review, it is perfectly 
clear that Mr. Cooper was under obligation to remit money 
to take upa draft maturing on the 29th February, which 
had been drawn ou Martin, Turner & Co., and that he was 
remitting to them, to apply for that purpose, £5,000. The 
jury have found that the plaintiff in error knew such was 
the purpose of the remittance, and Cooper chose to direct 
the manner in which his money so remitted should be sent, 
testifving on his cross-examination and not on his direct, 
that He had reason to suppose that it made a difference 
whether Martin, Turner & Co. received this money in 
London or in Glasgow. 

‘It made every difference to me,” he says: ‘‘1 wished it mailed for a 
special purpose, because the English laws are very strict. on that thing and I 
knew what that was, because I have had friends who have had similar cases, 
and IT wanted that cheque mailed to Glasgow, so that my friends could use that 
money to take up my bills. Now, if it had not been done, or had not been in 
a cheque, so as to ear-mark it, as the English term it, then I might have lost 
it; but if it was sent in a cheque by mail, and these parties failed, 1 could 
have saved my five thousand pounds out of the estate, because my five 
thousand pounds could have been identified and taken out of the estate, if paid 
in, in case they had failed or acted dishonorably.” 


While he testifies he did not suppose they were about to 
fail and would not have sent it if he had, this did not 
deprive him of the right to remit in the manner he directed 
for the very purpose of protecting himself in case of such 
an unexpected contingency. 

The evidence clearly discloses that he was remitting vast 
amounts of money through the agency of the plaintiff in 
error, and that it was a wise precaution for him to take to 
ear-mark his money, as by so doing—if by any chance his 
principal should fail—it would be saved; and such, on the 
evidence, was the necessary result. Many, if not all his 
remittances, as shown by the evidence, were for the special 
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taking up bills he had drawn. Fhe money 
early his and elearly remitted to Martin, 
& (oto use for him in taking up the bills. 
7 this money gone ap by mail to Glasgow, it could 
eived until the 28th. Cooper Knew his 
metat London on the 20th. 

vi fit made no difference to him, did he require this 
ent by mail to Glasgow, knowing that it 
ek to London to retire his bills. unless he 
, wepy this remittances separate from the general 

md« of Martin, Turner & Co. f 
The evidence shows that he had arranged a cable address 
Mart Torner & Co. at London, with the plaintiff in 
st he desire l them to get the eontrol of this 
London. he would have directed the Bank of 
Mriti<h) North America to pay it to them there and not at 


‘. 9 
Whatewer his motives, it is respectfully submitted that 
chix righ? to direct the plaintiff in error where the 


should be paid, and they disobeyed such instructions 


Toe 


SECOND POINT. 


This is not the case of a mere consign- 
ment of goods, but a case where the party 
remitting was known tv the agent as the 
owner or interested in the application of 
the money, and the agent received it and 
contracted to carry out specific instruc- 
tions as to time, manner and place of 


delivery. 


The entire argument in the Court below, and mainly on 
is addressed to the proposition that Martin, 


: 
: 3 
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Turner & Co. had some right to control the disposition of 
this money from the moment it passed into the hands of 
the agent at New York. 

If it were the right of Martin, Turner & Co. to direct the 
agent at its office in London to pay the money to them at 
London, without the knowledge of Cooper, then that firm 
would have the right to demand and receive payment of 
the money at the City of New York without the knowledge 
of Cooper, as was the case in Southern Express Company 
es. Dickson (supra). Either the plaintiff in error con- 
tracted with the defendant in error as principal and agreed 
to carry out his instructions —and was bound to do so—or 
else the money was Martin, Turner & Co.’s from the 
moment it was lodged in its hands at New York. Either 
the plaintiff in error was bound to follow instructions 
received from Cooper, with whom it contracted, or it was 
| bound to follow instructions received from Martin, Turner 
& Co.; for, if Martin, Turner & Co. were entitled (as is 
claimed) to this money as matter of right and it became 
theirs from the time it was paid to the plaintiff in error, 
then a delivery back, or a receipt, or instructions of any 
kind from Mr. Cooper concerning it, would have been at 
the risk of the plaintiff in error, when Martin, Turner & 
Co. should have seen fit to prosecute them for violation of 
duty. 


Such was the case of Thompson rs. Fargo, 49 N. Y. 188, 
where the plaintiff who had been employed by soldiers 
having claims for back pay to collect the same had done so 
and given the money to an express company addressed to 
the soldiers at their supposed places of residence. 

The case concedes that if ‘the plaintiff had owned the 
money, or had any special interest in it, he could have 
recovered it back, but being a mere agent fulfilling the 
instructions of the owners, and sending the money, his 
duties and liabilities were discharged, and he had no further 
right or interest in the matter. And the Court says: 


“* * * Tt is the right and interest of the defendant to see that the 
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el to none but the true owner. A wrongful récovery against 
, Tord it no defence as against the true owners or their 


® ry 

In the ease at bar the money was Cooper's. The 
corpose for whieh he remitted it was communicated, and 
tf wonld have been his right at any time to have taken it 
back from the Bank of British North America until it had 
fully complied with the instructions he had given. 

Martin. Turner & Co. had no right, title or claim to the 
money. nofeven a special property in the sate, nor were 
they the econsignees. They were simply the parties desig. 

. . ® . 
nated by Mr. Cooper to reeeive and apply this money for 
the purpose for which it was remitted, and tliis being the 
the cose bis right to control the manner and place of deliv- 

. . . 4 . 
ery is. we respectfully submit, unquestioned. The evidence 
f£ Mortin, Turner & Company is in accord with Mr. 
{ oper s « lam 

Martin says, on his cross-examination, referred to by 
yy antl in erro 
| did mot know otherwise than by communication from the plaintiff for 

id amount was remitted, and I did not have any commu- 

s subject other than by letter or telegram or cablegram. We 

f tive thousand pounds was coming to retire this 

uitmy bands upon any letter which intimated that. This 

bra general arrangement with the plaiptff by which he 

pon our firm and retire them at maturity by renewals until 

for them by the sale of produce consigned to him by our foreign 
iinst which the original bills were drawn.” ; 


No claim whatever is here made that Martin, Turner & 
Company were to pay the bill out of theirown funds. Nor 
is it pretended that the money remitted by Cooper belonged 
to them. The evidence is plain and distinct that a remit- 
tance was coming to retire the bill, namely : That the pur 
pose of the remittance was to retire the bill, and that there 
was a general arrangement by which Cooper was to retire 
such bills at maturity by renewals until he provided for 
them by the sale of produce consigned to him: - 

Now had this money that Cooper was remitting been the 
peren eats of the sale of por xluce belonging to Martin, Turner 
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& Company, the money would have been theirs, and their 
receipt to the bank of British North America, or any bank, 
might have been its full discharge. But, whatever may 
have been the ultimate expectation, the evidence is clear 
that the money so remitted was Cooper's ; even though he 
had raised it by drawing other bills upon Martin, Turner 
& Company, on which he likewise stood liable as 
drawer. 

As a matter of fact, if it were material to this discussion, 
Martin was mistaken in the assertion that Cooper was 
under an obligation to retire these bills by renewals until 
they were provided for by the sale of produce. 

In this aspect he is at variance with Cooper, who testified 
that he told the agent of the Bank of British North America 
he always took up these bills at maturity, and that the 
very cables that he had bought and was buying of them 
that day was to take up one of those five thousand pounds 
bills (see page 15, fol. 39). . 

The fact was, if the exact status of the parties were 
inquired into, that Martin, Turner & Company had no 
goods in Cooper’s hands out of which he could ever retire 
any bills he drew. All goods that they shipped to this 
market were billed to various banks who had advanced the 
full value of the goods. Cooper would advance the duties 
and freights upon the goods for the account of the banks, 
for whom he held the goods as trustee, and he put himself 
in funds to carry on this enormous business by drawing 
from time to time on Martin, Turner & Company under 
letters of credit they sent to him, and under his agreement 
to retire such bills at maturity, which he always did, and 
would have been able to recoup himself in the end out of 
the goods he held of the various banks who had title to the 
same, except for the fact that in this instance he had to 
pay the bill twice, by reason of the default of his agents, 
the Bank of British North America. 

That the above is a correct statement of the affairs of the 
parties, will be easily ascertained by your Honors on refer- 


=" OI cece ico rea 


ae ia 


°F 
to the ease of Cooper es. The Hong Kong & Shanghai 
Banking Corporatio (107 N.Y. p. 282). : 

Nhat Cooper lost his five thousand pounds whyjch was re- 
mitted to take up this particular bill, and that he after- 
wards had to pay it is shown at fol. 57, p. 24, where it 
appears that ont of eighteen thousand pounds of ‘such bills, 
he hed at the time of the trial, paid thirteeng thousand 
pounds, and received indulgence from the holders for the 
balance. 

Nhe cases, therefore, which justify a carries in’ the deliv- 
ery to a consignee where they have no notice of the special 
interest of the consignor, are not applicable to the rights 
cof thee Peirtios in this litigation, but even in such CAUSES, if 
the awent or carrier has knowledge of any special interest 

the Consignor in the property, he is bound to be exact in 
carrying out the instructions of the consignor. — 

Snel would have been the decision in Cork Distilleries 
Company against Great Southern &e., Company, Law Re- 
ports, 7 English and trish Appeals Cases, 269, if the evi- 
lenee had permitted the finding that the carrier Itad inform- 
ition of the exact relations existing between the parties. 

The rule of law stated at the outset, is carried out in the 
Bank of Attiea es. Metropolitan National Bank, 97 N.Y. 
mom in thatease the plaintiff sent to the defendant five 
rafts for eollection secured by bills of lading, to each of 
which was attached a notice to the consignee that freight 
charges and demurrage, to an amount specified, were pay- 
le by check to defendant's order. That the defendant 
received such cheek, but appropriated the same by. the 
direction of the acceptor of the drafts, and fontrary to 
plaints instruetions, to the payment of other drafts 
vecepted by him which belonged to plaintiff, and were in 
the hands of defendant for collection. It was ¢laimed on 
ppeal that inasmuch as the money ultimately went to the 
plaintiff it had not been damaged, and on this point the 
f ourt savs 


: | eof the Referee is that the defendant undertocgk to collect for 


27 


the plaintiff certain drafts, and did so, but applied the proceeds in a manner 
not authorized by it. The evidence sustains this conclusion. He also finds. 
however, that those proceeds were in fact applied by the direction of another 
party to the payment of certain other commercial paper then held by the 
defendant, but belonging to the plaintiff, and so the defendant contends that 
there has been no damage. This does not follow. The object sought by the 
plaintiff in conveying special instructions to the defendant as to the disposi- 
tion of the money has not been attained, and in that is an apparent loss. 
* * * It is enough that the defendant took the risk of obeying a person 
who had no right to direct.” 


The rule of law invoked by the defendant in error in this 
case, though in some instances severe, is certain, and is 
recognized as a rule of commercial law and upon such ques- 
tions uniformity of decision and certainty of action isa 
conceded requisite. : 

All the cases which sustain the contention of the defend- 
ant in error in this action may be, and doubtless were, 
claimed by the agent violating his duty to be cases of hard- 
ship, but the Courts have not hesitated to hold the agent 
to his full responsibility. 

Thus, in Goodrich vs. Thompson, 44 N. Y. 325, where 
the contract was to ship goods by a specific vessel which 
did not sail, and the agent sent the same by another vessel 
which was wrecked and the goods thereby lost, the agent 
was held liable. 

And vet it cannot be seriously contended that, had the 
facts in the ease been laid before the plaintiff, he would not 
have justified the change. 

So, in Johnson os. N. Y.C. & H. R. R.R. Co., 33 N.Y. 
610, the carrier agreed to forward by the People’s Line 
of steamers, who declined to receive the goods, when 
they were forwarded by the carrier on a tow boat which, 
although in good condition, was lost. 

In‘that case it was plain that the carrier did what he 
thought best for the interests of his consignor, but the rule 
of law was nevertheless applied. 

So, in Seott 7s. Rogers, 31 N. Y. 676, the agent was 
instructed to sell a quantity of wheat on a certain day ata 


fixed price. On that day the agent offered the wheat at 
that priee, and gave the would-be purchaser uatil the next 
morning to decide whether he would purchase at that price, 
provided no news was received to change the price; on the 
following morning the sale was made, but the, plaintiff was 
allowed to repudiate the sale, and hold the agent liable for 
damage ina considerable rise which came afterwards. 

In Crawford cs. The West Side Bank, 10 N. ¥. p. 90, 
a depositor ina bank drew his check fora certain sum, 
pavable to one of his clerks, to enable him fo pay wages., 
The clerk altered the date and drew the money. The bank 
was held liable by reason of such alteration. 

In that ease the depositor intended this élerk to get the 
money. The check was drawn in his favor,tand he filled 
ina date, to wit, the 28d of April, and the only change the 
clerk made was to make that date the 2Ist when he drew 
out the money, 

\nd so the Courts have not hesitated te hold that the 
fact that money is desired not to go into the hands of the 
parties to whom it is intended to be remitted until a fixed 
date. is material, and that the agents who transgress such 
instructions, and place the money in the hands of a person 
to whom itis to wo to at an earlier period, Shall be respon- 
sible for any loss resulting therefrom. 

Muller rs. Pondir, 55 N.Y. 325, cited by plaintiff in 
error, is a direct authority for Cooper's contention that the 
Bank of British North America was his agent, and that he, 
and not Martin, Turner & Co., could take the £5,000 out 
of the agent's hands before delivery as directed. 

In Muller es. Pondir plaintiff had drawn bills at Havana 
on London, and was remitting a puart of the proceeds in 
bills of exchange to Schepeler & Co. at New York, at 
Whose Instance and request he had drawn th? bills on Lon- 
don, and who were to provide for the payment of the bills 
in London. The bills so being remitted were payable to 
a clerk of Schepeler & Co. 
schepeler & Co, failed a day or two after the transaction, 
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and against their bona fide transferee of these bills, made, 
however, in advance of their arrival, Muller was allowed to 
assert his right to reclaim the bills before actual delivery to 
Schepeler & Co. 

Muller was, of course, liable on the bills he had drawn on_ 
London, and as to the proceeds he was remitting to Schep- 
eler & Co., the Court say, p. 341: 


‘* The bills in controversy were, at all times, up to the time of the com. 
‘mencement of this action, in the actual or constructive possession of 
“the plaintiffs. The purser of the steamer, to whom he delivered the 
‘package in which they were inclosed, was agent of the plaintiff. He 
‘ received the package from the plaitiff with special directions to deposit the 
‘* same in the post office in New York City, and those directions were revoc- 
‘able by the plaintiff at any time. He could have recalled the package 
** before the steamer sailed, and could he have overtaken the steamer in mid- 
‘passage to New York, the same right would have continued, and had he 
‘met the purser as he stepped on shore on his arrival in New York, he would 
‘** have been subject to the direction of the plaintiff in respect to the package.” 
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The deposit by the Bank of British North America of its 
check in the mail, in favor of Martin, Turner & Co., would 
not have vested title to the amount represented thereby, in 
Martin, Turner & Co. The payee of a check cannot enforce 
its payment against the bank on which it is drawn. 

Ist National Bank rs. Whitman, 94 U. S. 343. 

Attorney General 7s. Continental Life Insurance 
Co., 71 N. Y. 325. 

Etna National Bank rs. Fourth National Bank, 
46 N. Y. 82. 


The mailing of the check was merely one of the steps in 
the transfer of the funds which Mr. Cooper was seeking to 
send, in the shape of such check, to Martin, Turner & Co. 
at Glasgow. The agency-of the bank would still have 
been in existence and Cooper could have stopped the 
actual payment of his money at any time until the check 
had been cashed, or it had been transferred to a bona fide 
holder. 
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Indeed. in’ Muller rs. Pondir (supra), the bills’ of 
exchange were actually stopped in the post office at New 
York 

Martin. Turner & Co. would not become ereditors of the 
Rank of British North America by the mere ‘nailing of 
such check. Their right to receive the check was wholly 
enbieet to the exercise of Coopers power of revocation of 
the orders he had given as to its delivery until such deliv- 
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THIRD POINT. 


The agent cannot defend on the ground 
that his principal may not have been 
damaged by the diversion. He can only 
make such defense on establishing that 
no loss has occurred. The moment that it 
is shown that there has been a deviation 
from instructions and that loss has fol- 
lowed, his liability is fixed and cannot be 
met by the suggestion that if there had 
been no deviation there might also have 
been a loss. 


This is the doctrine of Isaacson rs. The New York Central 
and Tludsen River Raliroad, 04 New York, 278, and the 
eases there cited and considered, and kindred cases. Itisa 
defense whieh has been made as often as liability has been 
enforced in this class of eases, and has, we respectfully 
submit, been uniformly overruled. The argument that is 
elvanees| in this ease is that the money would not have 
heen lost at all if Martin, Turner & Company had not 
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failed; and that if such event had not happened the viola- 
tion of instructions, which is substantially conceded by the 
plaintiff in error, would have worked no harm to the plain- 
tiff. That such is the fact may be conceded, for it is 
apparent that from the month of July, 1888, to the month 
of February, 1884, all remittances that had been made by 
the defendant in error, and which he was contracting with 
the plaintiff in error to remit to Glasgow by mail or tele- 
graph, had in violation of such instructions been paid to 
the Bank of Seotland, at London, to the credit of Martin, 
Turner & Company, and it was because there had been no 
loss the defendant in error did not learn of such violation 
of instructions. It is not until some event which may or 
may not have been foreseen by the principal occurs which 
causes loss that the question of the defendant's liability 
arises; and when by the violation of such instructions it is 
shown that a loss has arisen whicii might not have other- 
wise occurred it is respectfully submitted. that the law is 
well settled that without further proof on the part of the 
principal the defendant’s liability is fixed. But in this 
case the defendant in error went further and showed that 
on the very morning of the day when his draft would have 
reached Glasgow if it had been sent in accordance with his 
instructions, or on the succeeding day another draft was 
received by Martin, Turner & Company and applied for the 
purpose for which it was remitted, Campbell saying (fol. 
LOL, p. 47): 

‘* | now recall to mind that a remittance was received by my firm on the 
28th of February for a specific purpose and was so applied.” 


Martin saying (fol. 75, p. 34): 

‘No money was received by our firm on the morning of the 28th, but on 
the 29th we received from A. R. McMaster & Bros., on account of Mr. Cooper, 
a draft for £4,000, to retire a bill of Mr. Cooper's for the same amount falling 
due on the 3d of March, which was applied for that purpose.” 


And the evidence is all on one side that if this draft 
had been sent in accordance with the contract made it 
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would have been applied for the purpose of taking up the 
draft, to proteet which it was remitted. The defendant in 
error, therefore, went further than he was bound to do, and 
established that his money would not have been lost if his 
instructions had been obeyed; and yet your Honors are asked 
to vo into an investigation of the rights that may be con- 
ferred by the Bankrupt Law of England, and to determine 
that it made no difference under such bankrupt law 
whether the £5,000 was in the form of a debt still unpaid 
from the plaintiff in error; in the form of a cheek on 
another bank, inelosed in a letter; or in the form of an 
indebtedness from the Bank of Scotland; and it is asserted 
that the Bank of Seotland had no right to assert a lien 
auainst the fund: and that the retention of the money by 
the bank was without rigtit if impressed with the trust, 
unless the bank parted with value after its receipt, which 
the defendant in errordoes not show. In other words, it is 
uroed as a defense to-this action that before Mr. Cooper 
can assert his claim against his principal for vrolating his 
instructions, by reason of which the £5,000 was not applied 
for the purpose for which it was remitted, he must first 
eonrest with the Bank of Seotland, in London, its right to 
retain a sum remitted for a specific Purpose, whieh, SO) for 
as if was coneerned, came rightfully into its hands, and so 
far as the defendant in error is concerned was wrongfully 
placed there by the Bank of British North America. 

In this regard, it may be well to eall to your, Honor’s 
attention cvrne of the letters in evidence in this CuSse, written 
by Mr. Cooper to the defendant on the 24th of April, 1s84. 

“TT vive vou this notice at the earliest moment, in order 
that vou may, If possible, follow the money into the hands 
of the Bank of Seotland, who doubtless appropriated it 
without making any advances upon the faith of the deposit 
in favor of Martin, Turner & Company.” ; 

(nd we respectfolly submit that if the propositions of 
law cach lige in this regard lye correct, there enn be little 
hardship to the plaintiff in error in paying this judgment ; 
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for it will follow that if this fund can be recovered back as 
against the Bank of Scotland, that all such rights are 
available to and by the plaintiff in error and it may, if it 
has not already, fully recouped its apparent loss. 

If the money could be followed into the Bank of Scot- 
land by any party, that party was the Bank of British 
North America. As between the plaintiff in error and the 
defendant in error, the money was not paid to Martin, 
Turner & Company, bnt was paid in error to the Bank of 
Scotland. 

Some authority to sustain a claim at the suit of the plain- 
tiff in error to recover back the money, though not against 
a banker, is found in the opinion of Lord Mansfield, in 
Buller os. Harrison, Cowp., 565. While the recovery there 
permitted might not now be allowed, the principle laid 
down in that case, that payment to an agent is not in all 
cases a payment to his principal, is still good. The case 
went off on the ground that the agent, having merely cred- 
ited the money to his principals on a past indebtedness, 
was still the holder of the money. 


FOURTH POINT. 


The £5,000 was lost through the neglect 
of the plaintiff in error to follow the in- 
structions given by the defendant in error. 


As a matter of fact, the Bank of Scotland appropriated 
it on account of an ordinary customer's indebtedness in an 
open running account. 

Whether the Bank of Scotland had the right to so 
appropriate the money or not would seem to be immaterial 
to the right of recovery of Mr. Cooper in this case. 
Inasmuch as the plaintiff in error paid the money to a 
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party not entitled to it and such party retained the money 
the «ame was lost to the true owner, and the law does not 
place upon him the duty of following the wrong-doer with 
all the risks of defeat and insolvency in a foreign land. 
But the Bank of Seotland had the right to retain the 
The evidence shows that the money was received by it 
without notice or advice that Mr. Cooper was in any way 
interested in the same, or that the same had been remitted 
to the Bank of British North America by Mr.:Cooper, nor 
was it informed that it was put to the credit of Martin, 
Turner & Company for his account (page 37, folio 81). The 
etter enclosing the money was merely to the effect that the 
cheque was enclosed for the eredit of Martin, Turner & Co., 
frinsgow., . 
fhe evidence conclusively shows that the Bank of Scot- 
and kept an open running account with Martin, Turner & 
(‘o.. at both its agency in London and at Glasgow; that 
they had mutual dealings with one another; that the account 
vas the original account of a depositor ina,bank. This 
money in suit being received as above, on the 27th Feb- 
ruary, was credited by the Bank of Scotland to Martin, 
burner & Co. 
The account appears at page 37, folio &2. 
\W hile there remained a credit balance to Martin, Turner & 
Co of £8,080 to the 7th March, it was at that date transferred 
to that part of the account kept at Glasgow, and both Martin 
and Campbell testitied that the money was retained by the 
Bank of Seotland which was a creditor of ,their estate. 
Powe S44 folio 75. Page 47, folio 102). ‘bhe words of 
Campbell being: ‘As my firm were indebted to the Bank 
of Seotland toa considerable extent I suppose.they retained 
this sam to lessen their loss.”’ And those of Martin being: 
it was retained by the Bank of Seotland, which was a 
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eretitor of our estate.”’ ) 
The law seems to be well settled in this Court and in 
Eogland that, where there are open mutual dealings 
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between bankers or between bankers and their depositors, 
that money placed with the bank by or for the account of 
such depositors without notice of the interest of any other 
person can be retained for account of the bank, no matter 
who may be the real owner of the money. 

We suppose it can make no difference that the Bank of 
Scotland kept an account in two places with Martin, Turner 
& Co., in the application of these principles. 

The Bank of the Metropolis rs. The New England Bank, 
| Howard, 234, is, we respectfully submit, decisive of the 
principle above stated. It was there held that where there 
had been mutual dealings between two banks and an 
account current kept between them, in which they mutu- 
ally credited each other with the proceeds of the paper 
remitted for collection, &c., and there was no notice that 
the paper remitted belonged to any other person than the 
bank remitting the same, that there was a lien for the 
general balance of account on the paper thus remitted, no 
matter who might be its real owner. 

This Court, as we understand it, has steadily maintained 
that the receipt of commercial paper or money, under such 
circumstances, without notice of the equity of any third 
person therein, constitutes a bona fide transfer, even though 
the transfer is merely as security for an antecedent debt, 
and that in such ease the bona fide holder is not affected 
by the equities or right of prior or third parties of which he 
had no notice. 

We are aware that the rule of law in some of the States, 
particularly in the State of New York, is to the effect that 
some advance should have been made, or value of some 
kind parted with on the faith of the transfer, but such is 
not the law as held by this Court. 

We refer to Railroad Company es. National Bank, 102 U. 
S., 42, as settling the rule of law upon this question in the 
United States, and the opinion in that case distinctly states 
that the law of England is the same. 

The authorities as to the rights of a banker go even 
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forther, sustaining the contention that the right to 
retain a deposit or a remittance, as a bona fide holder, by a 
hanker, applies not only to a credit given on'the security 
remitted when in possession, but also when in expectancy. 
Russell rs. Hadduck, 3 Gilman, 233, 238. 
Fourth National Bank os. City National Bank, 
68 Illinois, 308. 


Indeed. the ease of Reynes rs. Dumont, T0 U. S., p. 
4. sustains these principles, and would be conclusive 
suthority in favor of the Bank of Scotland as against any 

sim to recover back from it the £5,000,. 

The banker's lien songht to be asserted in fhat case was 
only defeated because it was held that the securities were 
with the banker on a special deposit inconsistent with the 
right toa lien ‘ 

Het as to the general principle that we have above stated, 
this Court, in that case, says, at page 391: 

1 re’ tien, sald Mr. Justice Matthews, speaking for the Court in 
Hook « lesurance Company, 104 U. 38., 54, 71, * ordinarily attaches 


bank upon the securities and moneys of the customer, depos- 

ure of business, for advances which are supposed to be 

their credit. Itattaches to such securities and funds, not only 
lepositer, bat against the unknown equities of all others in inter- 
fed or waived by some agreement, express or implied, or by 
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Then follow quotations from /2e Bank of Metropolis os. 
New England Bank, 1 How., 234, 239, and other, cases. 
(ed the opinion then—upon the question of the assertion 
i the banker's lien, at page 393 —denies it in these words : 
The bonds were not lodged in the hands of the Schuchardts in the 

ee of banking business. They were sent to New York for a 

rpose, and, when that purpose was accomplished, permitted to 

for safe keeping and because New York was a better market than 

« Ufrleans and the express charges for their return very heavy, as is said on 
um! for convenience in procuring loans, as is asserted on the other,” 


Er porte Kelly & Co... L. R., 11 Ch. Div.,- 306, arose out 
of relations similar to those existing between Cooper and 
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Martin, Turner & Company. Inthat case money was remit- | 
ted by Kelly & Co. to a Londom firm, to meet drafts drawn 
on it by Kelly & Co. The firm suspended, and, as against 
their general estate, on a withdrawal and special deposit 
by the bankrupts prior to filing petition of sums equaling 
those remitted, it was held that Kelley & Company should 
be protected and the special deposit applied to take up the 
bills they had drawn. 


But as against £2,000 of such moneys that 
were deposited to the credit of the bank- 
rupt’s general account with the London 
Joint Stock Bank, it seems to have been 
conceded that such bank could assert its 
general lien for moneys due it from the 
bankrupts, and Kelly & Company were 
only saved as to such £2,000 by the bank- 
rupt’s setting apart an equivalent sum out 
of other moneys prior to the filing of liqui- 
dation petition. 


FIFTH POINT. 


The verdict of the jury settled all the 
facts in dispute between the parties, so far 
as there was evidence justifying the sub- 
mission of such questions to the jury. 


It is rare that a case is presented where the issues are more 
plainly marked on which there is dispute than in the case 
at bar. Cooper and Walker say one thing; MeTavish says 
another. Upon a great number of the most material points 
Cooperand Walker are sustained by the records in the case. 
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The «neeestion contained in the brief of the plaintiff in error 
that the present claim of Mr. Cooper's was an afterthought, 
was one made and addressed with force to the jury and 
called to their attention by the trial judge (fol. 115), but 
whieh ean have litthe weight in this tribunal. Cooper, 
under a eharge by no means favorable, and carrying the 
burden of proof, satisfied twelve men that his version was 
correct: and criticism of his integrity and conduct might well 
have ceased after the jury had made its finding. He told a 
plain and straightforward story, and it was believed, and it 
is respectfully submitted this Court will not interfere with 
the finding. The Supreme Court of the United States will 
not review the weight of evidence, and will not interfere 
with the verdiet of a jury, unless there is no evidence in 
the case to sustain it. 


Lancaster os. Collins, 115 U. S., 222: 


SIXTH POINT. 


The Exceptions of the Plaintiff in Error. 


The case is almost barren of exceptions. Not one is 
taken tothe reception of evidence, and no proper one to the 
charge of the Court. The exceptions appear at page 49. 
The first is a.motion to strike from the case all the oral evi- 
dence as to the contract, on the ground that Exhibits 1 and 
A are in writing and the best evidence of what. the transac- 
tion was. There are two answers to this motion. The tirst 
is that there was never a written agreement signed between 
the parties and which embodied their oral communications. 
The evidence shows Exhibit 1 to have been merely a receipt 
issued for the money paid; and Exhibit A to. have been a 
memorandum of instructions written out by the plaintiff in 
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error, in so far as the case shows, without the knowledge of 
the defendant in error. Secondly, the oral evidence re- 
ceived was not to vary or contradict the terms of the instru- 
ments in question. Both the receipt and the instructions 
written out by the plaintiff in error show that this money 

ras to be sent to Martin, Turner & Company, Glasgow ;. 
end it was perfectly competent to show anything which 
made this receipt and this memorandum more plain. The 
further evidence merely went to the extent of showing that 
the plaintiff in error was advised as to whom the money 
belonged, and of the purpose for which it was remitted, 
which was consistent and not inconsistent with the receipt 
and the memorandum; and it also made more plain the 
meaning of the address ‘‘ Martin, Turner & Company, 
Glasgow.’’ Not one word of evidence received tended to 
vary or alter these instruments; nor was any objection 
made to the receipt of the evidence when it was offered. 

The next motion was to direct a verdict in favor of the 
defendants in the case, npon the ground that, under no 
aspect of the case, was there any such specific appropria- 
tion as between the sender of this money and the person 
who was to receive it as to change the attitude of the par- 
ties in reference to the insolvency which ensued to Martin, 
Turner & Company and the bankruptcy which followed 
the contract. The precise meaning of this request is not 
apparent to the defendant in error. There was or there was 
not a specific appropriation of the money. The plaintiff in 
error did or did not know that it belonged to Mr. Cooper, 
and was being remitted fora specific purpose. And the 
evidence of Mr. Cooper and of the members of Martin, Tur- 
ner & Company clearly shows that he had promised to 
remit, and they expected him to remit money for such pur- 
pose. This, therefore, we submit, is a question of fact 
which could only be found one way, as there was no evi- 
dence to the contrary. The attitnde of the parties in refer- 
ence to the insolvency of Martin, Turner & Company and 
the bankruptey which followed, was not changed, and no 
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one songht to have it changed. The plaintiff in error was 
liable upon every one of the remittances that Mr. Cooper 
had made to Martin, Turner & Company at Glasgow, and 
whieh it failed to pay in accordance with the instructions 
given. and it only eseaped liability because no loss arose 
and Mer. Cooper did not learn of the violation of his instrne- 
tions. There was no change in the attitude of the parties. 
The attitude always was that Cooper had a right to have 
his money remitted to Martin, Turner & Company at Glas- 
cow, by mail or telegraph, as he directed in each case, and 
if the money was once so paid, he thereafter assumed the 
responsibility of the loss and not the plaintffin error; but 
antl it was so paid the attitude of the plaintiff in error 
toward him was to pay it to Martin, Turner & Company at 
Gilaswow. by mail, and it eould not discharge itself from 
liability until this was done. 

The third request was to instruet the jury to disregard all 
oral evidence to vary or modify the transaction of the 26th 
of February, IS84, as represented by the order and receipt. 
it ix sufficient to say that the Judge's charge nowhere sub- 
mits to the jury the consideration of any question varying 
or modifying the order and receipt. On the contrary, the 
evidence simply extends and makes that which is incom- 
plete complete; and the proposition is already answered by 
the argument against the first excetion. 


The general rule, that parol evidence is 
not admissible to vary, alter or contradict 
a written instrument, has no application 
here. | 

The rule has no application to a writing which is merely 
evidence of a faet and not of a contract or right. 

M'Crea es. Purmort, 16 Wend., 460. 

In this case Cowen, J. says, p. 473, 


7 , ciple is. that wherever a right is vested or created, or extin- 
shies! miract or otherwise, and writing is employed for that purpose, 
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parol testimony is inadmissible to alter or contradict the legal and common- 
sense construction of the instrument ; but that any writing which, neither by 
contract, the operation of law or otherwise, vests or passes or extinguishes any 
right, but is only used as evidence of a fuct, and not as evidence of a contract or 
right, may be susceptible of explanation by extrinsic circumstances or facts. 
Receipts and other writings which only acknowledge the existence of a sim- 
ple fact, may be susceptible of explanation and liable to contradiction by wit- 
nesses.” 


Neither of the papers in evidence in the case at bar 
forbid the introduction of oral evidence of what the agree- 
ment or contract between the parties was. Such papers do 
not create or vest or extinguish a right, nor do they, either 
of them, by operation of law or otherwise, pass any right. 

The first of them is a mere bill (fol. 16) and the second 
(fol. 64-65) is not claimed by the very witness who wrote it 
to be more than a memorandum of a transaction past and 
concluded, before the time it was made, unsigned by either 
party, and kept in the possession of the one who wrote it. 

There is no element of a contract about it. There is no 
element of estoppel against the defendant in error about it. 
It does not appear that Mr. Cooper even knew of its exist- 
ance. There is no evidence when it was written. 

But the fact that Mr. MeTavish wrote the memorandum, 
after the conversation, not requiring Mr. Cooper’s sig- 
nature, shows that the agreement had already been made 
and in the absence of any evidence to show that it was the 
intention of Mr. Cooper that the oral contract should be 
committed to writing and that the latter should be the 
contract, the writing itself would have been incompetent 
evidence of what the agreement was, if objected to by the 
defendant in error on the trial. 

But it is not sought now, nor was it upon the trial, to 
vary or contradict anything ‘expressed by the writings, by 
oral evidence of the transaction. 

The plaintiff in error contends for a conceded rule of 
law, thatin the absence of anything which should lead a 
carrier to suppose that the consignor is the owner of 
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gools consigned, the carrier may treat with the consignee 
as the owner. 

That this rule ean be rebutted we have elsew here shown. 
To show by parol evidence that as a matter of fact the car- 
rier did have reason to suppose that the consignor was the 
owner; may, more, to prove as the defendant in error did 
upon the trial, that the agent was particularly informed of 
the ownership of these funds (which it admits is the case, 
fool. FO, }? 85. and fol. 92. }. 42): to show this would not 
vary or contradict the terms of a written contract, sup- 
pest nige there to have berate any written contract ateall. 

To admit that the presumption which we never: disputed 
eon be rebutted. is to econeede that parol evidence, so far as 
bills of lading and similar instruments are concerned, must 
be admitted in the great majority of cases in order to 
impute the knowledge to the carrier, which is to rebut 
the presumption. 

If there had indeed been in the case at bar, a. conceded 
contract in writing expressing no more than do the writings 
in this ease. the defendant in error wonld have had the 

ight to show by any evidence in his power, that-the plain- 

tif? in error actually knew the facts which would rebut the 
presi ption of law (supposing it to have any application 
to this case) that Martin, Turner & Co., were the owners of 
the £000) : 

ut to sey that there is a rule for the construction of 
an instrument, and also an exception to the nsual rule in 
the construction of the same instrument, is to SLY that the 
same instrument is ¢ apab le of two constructions. 

lo ascertain whichis the correct construe tion, proof of 
the knowledge possessed by the parties at the time of 
making the instrument must be given, and whether the 
parties actually were in possession of the requisite knowl- 
wige was for the jury to determine from such evidence as 
could be placed before them, of the surrounding cireum- 
stances and the res geste and the conversations, which 

re the media of such knowledge, 
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The case of Messmore os. N. Y. Shot & Lead Co., 40 
N. Y. 422, is in point. It was there held that where the 
parties had contracted in formal writing for the manufacture 
and delivery of lead bullets, that nevertheless it was com- 
petent for the plaintiff, alleging and suing for damages for 
breach of the agreement, to show orally, that the defendant 

was informed of the object of the plaintiff in making the 
contract, and that it was to fulfill an existing contract of 
the plaintiff, because it showed that the profits the plaintiff 
was to make were in the contemplation of the parties on 
entering into the contract. 

And we submit, assuming for the sake of angament, 
that there was a valid contract in writing between the 
parties, yet, that oral evidence to show the knowledge of 
the plaintiff. in error of the situation and intentions of the 
defendant in error at the time of making the contract, was 
pertinent, and strictly admissible as bearing on the ques- 
tion of damages. The admission or rejection of such evi- 
dence would mean, respectively, a recovery of damages in 
the amount of the judgment actually rendered, or one in 
the amount of $2,",°,, the mere cost of the cablegram and 
exchange. 

Baldwin vs. U. 8. Tel. Co., 45 N. Y. 744. 
Messmore ?s. N. Y. Shot Co. (supra). 


In the leading case of Griffen vs. Colver, 16 N. Y. 489, 
the rule is thus carefully stated by Selden, J. : 

‘The party injured is entitled to recover all his damages, including gains 
prevented and loss sustained, and this rule is subject to but two conditions : 
the damages must be such as may fairly be supposed to have entered into the 
contemplation of the parties when they made the contract ; and they must be 
certain.” 

And see the leading case of Hadley vs. Baxendale, 9 
Exch. 341. ’ 


The general rule is, as stated by Mr. Wharton, that parol 
evidence cannot be received to vary the terms of a writ- 
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ten document Rut the distinetion is at once noticed 
het weer dispositive and won dispositive documents, 
Wharton's Evid., $ V0. 


Sir James Stephen says : 


{irs Viele me f« transaction is not excluded by the fact that a documen- 
arr of it was made. if such memorandum was not intended to 
: fT } contract or other disposition of property.” + 


Steph mv., Art. OO. 


The memorandum receipt given by the plaintiff in error 
was non-dispositive, and was simply a receipt which under 
elementary rales of evidence may always be explained. 

fut this receipt was not signed by plaintiff in error. 
Peo reeks | written contract there must be written 
saeent by both parties, and where a written proposal is 
woepted by parol, this is an oral contract and may be 
proved by parol 

But even the incidents of a bilateral contraci may be 
sustained by parol proof | 

teceipts, says Wharton, ¢ 1064, being informal-and non- 
dispositive writings, may be modified, explained or im- 
pnened by parol 

Thos. where a contract of carriage is made by parol, its 
forms may be shown, although they contradict the terms 
of a bill of lading given in evidence. 

Mobile ROR. es. Jurey, 111 U.S. 584, where it’ was held 
inan action by a shipper, that the faet that a railroad com- 
pany gives a shipper a bill of lading when the goods are 
delivered, does not preclude the shipper from showing, 
where such is the facet, that the bill of lading does not 
express the terms of the transportation contract. 

\lso that a Court instructing a jury as to the con- 
strnetion of a writing offered in evidence as a contract, 
should take into consideration not only the language of the 
paper, but the subject matter of the contract and the sur- 
rounding circumstances, 
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Mr. Justice Woods, writing the opinion, says, speaking 
of the plaintiff in error’s contention that the bill of lading 
could not be varied by parol evidence : 


** Before this rule can be applied, the contract in writing must be shown to 
be the contract of the parties. One of the vital questions in the case was, 
what was the contract between the parties? The defendant in error insisted 
that the contract between them and the railroad company was by parol, and 
denied that the bill of lading was the contract. It is plain upon this statement 
of the controversy that evidence of the parol contract was perfectly competent, 
and it was a question to be decided by the jury whether the understanding as 
detailed by the witnesses, or the bill of lading expressed the agreement of the 
parties. The contention that this evidence should be excluded, is certainly 
not based on any solid ground.” 

Starkie says: 

‘* That whenever written instruments are appointed, either by the require- 
ment of law or by the compact of the parties, to be the repositories or memo- 
rials of truth, they cannot be contradicted by parol evidence. But parol 
evidence is admissible to apply a written instrument to its proper subject- 
matter, orto rebut a presumption arising ir trinsically. In these cases the parol 
evidence does not usurp the place or arrogate the authority of written evi- 
dence, but is essential in order to give the instrument its legal effect.” 


The rule has noapplication unless the writing be intended 
by the parties to embody the agreement. 

Where the terms of a verbal contract of sale are after- 
wards put in writing by the vendor or his agent, as a 
memorandum of the transaction, but are not signed by the 
other party the rule does not apply. 

Allen vs. Pink, 4 M. & W., 140. 


Where a horse had been sold with a warranty and a 
memorandum made as follows, by the vendor, ‘* Bought of 
G. Pink, a horse -for the sum of £7. 2. 6. G. Pink.” 

Lord Abinger says : 

‘* It is quite true that if there had been a parol agreement, which is after- 
ward reduced by the parties to writing, that writing must be looked to alone 
to ascertain the terms of the contract, but the principle does not apply here; 
there was no evidence of any agreement by the plaintiff that the whole con- 
tract shall be reduced into writing by the defendant; the contract is first con- 
cluded by parol and afterwards a paper is drawn up, which appears to have 
been meant simply as a memorandum of the transaction.” 
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So in Dalison os. Stark, 4 Esp., 163, where an oyder was 
civen verbally for goods, and the person to whom it was 


given put down the terms of it in writing as a memoran- 


dum, but it was not signed by the person ordering the 


goods, the terms of the order may be given in evidence, 
without producing the writing. 


So also Mr. Starkie says, p. 716, 10th Amer, Ed,: 


Parol evidence is admissible to prove a fact by virtue of its own weight 


ved authority, notwithstanding the casual existence or use of collateral writ- 


ten evidence to prove or disprove the same fact.” 


The taking of a receipt on payment of money does not 
preclude proof of such payment by other means. 
Berry os. Berry, 2 Harris, 440. 
Higgins rs. Pryor, 3 Port., 630. 
Dana es. Boyd, 2 J. J. Marsh, 587. 


Conversations occurring during the negotiation of a 
loan. or other transactions, as well as the instruments 
given or received, being part of the res gesla, are compe- 
tent evidenee to show the nature of the transaction and the 
parties for whose benefit if was made, where that fact is 
material. 

National Bk. os. Kennedy, 17 Wall, 19. 


Where papers or documents are introduced collaterally 
in the trial of a cause, the purpose and object for which 
they were made, and the reason why they were made in a 
particular form, may be explained by parol evidence. 

Papers or documents are collateral when they are not 
the basis of the action. ; 

Allen vs. Pink, 4 M. & W., 140. 
Shore os. Wilson, 9 C. & F., 566. | 
. 

In order to ascertain the relation of the words of a 

document to facts, every fact may be proved to which it 


= eng AE, 


we 
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refers, or may probably have been intended to refer, or 
which identities anything or person mentioned in it. 
Brent’s Exors. os. Bank, 1 Pet., 89. 


Juilliard es. Chaffee, 92 N. Y¥. 535. 


A party may always show by oral evidence that the 
object and design of a written instrument were different 
from what its language, if alone considered, would indicate. 

In this case the agreement was not reduced to writing. 
It was intended to rest in parol, and the written instruments 
were subsequently signed by one party only in part execu- 
tion of the parol agreement and not for the purpose of put- 
ting that agreement in writing. 

It is well settled that a written instrument, thusexecuted, 
does not supersede a prior parol agreement. 

Hutchins rs. Hubbard, 34 N. Y. 24. 

Johnson vs. Hathorn, 3 Keyes, 126. 
McCullough rs. Girard, 4 Wash. C. C., 289. 
Mowatt vs. Ld. Londesborough, 3 Ell. & B. 307. 
Barker vs. Bradley, 42 N. Y. 319. 


Referring, now, to folios 64-65 it appears that there was 
no order given by Cooper for this cable transfer in writing, 
but that the plaintiff in error made out a memorandum of 
the transfer. This memorandum was produced by the 
counsel for the plaintiff in error, for the first time, after 
Cooper had, without objection, produced the testimony as 
to the res geste. 

The plaintiff in error cannot now object to this oral 
evidence, even if it be objectionable on the ground urged. 

Moreover, at folios 84-85, counsel for plaintiff in error, 
on direct examination of Mr. McTavish, went fully into the 
conversations respecting the transaction between Cooper 
and MeTavish, and at fol. 50, p. 21, he cross-examined the 
witnesses of the plaintiff below on the same subject, all the 
time having this memorandum in his possession. 
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He should not now be heard to complain of that testi- 
mony. 
People es. Weldon, 111 N. Y. 569. 
Matter of Morgan, 104 7d. 74. 
(juin es. Lloyd, 41 N.Y. 349. 


(;reenleaf’s Lessee rs. Birth, 5 Pet. Isl. 


Further, the receipt and memoranda being prepared by 
plaintiff in error will be construed less favorably to it than 
to defendant in error, on the ground that if there be any 
unbiguities they should be construed against the writer. 

To this effect see 

Noonan rs. Bradley, 9 Wall. 394. 

where the Court says, at page 407: 3 

at tees vere any doubt as to the construction which should be given to 
t . 

nt of the intestate, that construction should be adopted which 
more to the advantage of the defendant upon the general ground 
whe takes an agreement prepared by another, and upon its faith 
itiens, or parts with his property, should have a construction given < = 


bey rent repre nl f.sreopebdle to him * * % X 
9 


See also-on this point, 
Hooper hx, Wells, Fargo X Co.. 27 Cal. 11. 
St. Louis, &e., RR. Co. os. Sumek, 49 Ind. 302. 
Menzell ers. ROR. Co., 1 Dill. 531. 
Edsall es. Camden, &e¢., RR. Co., Hi) mn. &: 


Obl, 
' 
Broom in his ** Legal Maxims,” p. 596 (7th Amer. Ed.), 
on this pone SUVS: ’ 


In like manner with respect to contracts not under seal, the generally 
received deetrine of law undoubtedly is that the party who makes any instru- 
ment should take care so to express the amount of his own liability, as that he » 
may not be bound further than it was his intention that he should be bound, 
and on the other hand, that the party who receives the instrument and parts 
with his goods on the faith of it, should rather have a constructign put upon 
it in his favor. fecuuse the words of fhe instrument are not his bul those of the 

" 


j ' 
orlhiaes purrty 


Lee rs. Diek, 10 Pet. 482. . ; 
Mauran es. Bullas, 16 Pet. 528. 


| 
¢ 
‘ 
° 
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The practical interpretation of contract is of very great 

importance ; as was said by Mr. Justice Swayne in 
Insurance Co. vs. Dutcher, 95 U. S. 273. 

‘* The construction of a contract is as much a part of it as anything else. 
There is no surer way of finding out what parties meant than to see what they 
have done,” 

And see 

Dist. of Columbia vs. Gallaher, 129 U. S. 505. 
Nash vs. Towne, 5 Wall. 689. 

‘*Courts in the construction of contracts, look to the language employed, 
the subject matter and the surrounding circumstances ; and may avail them. 
selves of the same light which the parties enjoyed when the contract was exe- 
cuted. They are, accordingly, entitled to place themselves in the same situa- 
tion as the parties who made the contract in order that they may view the 
circumstances as those parties viewed them, and so judge of the meaning of 
the words and of the correct application of the language to the things de- 
scribed.” 


It is plain, therefore, that the unqualified instruction, 
asked for by plaintiff in error (fol. 106), that the jury 
should disregard all the oral evidence in the case to modify 
the transaction as represented by the order and receipt, 
was properly refused by the learned trial judge. 

The fourth request was that Martin, Turner & Company, 
acceptors of the bill falling due on the 29th of February, 
1884, were primarily liable for its payment and liable to 
the holder, whether put in funds by the drawer or not; 
and, being so liable, the money remitted by the plaintiff 
became-their money as soon as it came under their control 
and then ceased to be his. Whether or not Martin, Tur- 
ner & Co., as acceptors of the bill, were primarily liable for 
its payment and liable to the holder, is immaterial to the 
discussion of the questions of law involved in this case. 
The proposition asked would have been correct if it had 
read that upon the plaintiff in error paying the money at 
Glasgow by mail, in accordance with the plaintiff's instrue- 
tions, it would have freed the plaintiff in error from liabil- 
ity; but, as expressed, the request is directly at variance 


DO: 
é 
with the authorities cited under the first and Second 
points, and on which this action is maintained. a 
An exception is claimed at the end of the charge (fol. 
116, p. 53), but it is so mingled with a request that was 
charged that it cannot well be considered ; and, jin any 
event, it only amounts to a request to take the case from 
the jury, and this claim of the plaintiff in error has been 
fully argued. | 


t 

o 

SEVENTH POINT. % 
' 
? 

The use of the word “Glasgow” as the 

address, was a ‘motertat part of the con- 


tract. PF 


J 
@ 


That the owner of the money remitting it for a ‘specific 
purpose, with which fact he acquainted the bank, was 
entitled to direet where it should be paid, is respectfully 
asserted on his behalf. He testifies on cross-examination 
that he had an object in it, whatever his object may have 
been, Whether wise or unwise, calculated to protect or not 
to protect his interests, the plaintiff in error contracting 
with him on such terms was bound to carry them out. 
That loss followed the deviation has been plainly shown. 
ut the rule we have contended for is applied even where 
loss is not shown. Thus, for example, in Filley cs. Pope, 
115 U.S. 218, it was held that under a contract for the 
sale of pig iron, to be shipped from Glasgow as’ soon as 
possible, that the shipment from Glasgow was a material 
part of the contract, that the buyer could refuse ,to accept 
iron shipped from Leith, though it arrived eatlier than 
it would have arrived by any ship that could have been 
obtained from Glasgow, and although the iron’ was 
mined at the same point it would have been mined at if 


Dl 


shipped from Glasgow ; and the Court, in citing illustra- 
tions to sustain the view taken, say: 

‘* If the sellers had shipped the iron by the first opportunity from Glasgow, 
the buyer could not have refused to accept it, even if it could have been 
shipped sooner from Leith. Again: the buyer would have an insurable 
interest in the iron during the voyage, by reason of the tithe which would 
accrue to him under the contract on arrival and delivery, and of the profits 
that he might make in case of a rise in the market. Buta policy of insurance 


upon the iron for a voyage from Glasgow would not cover a voyage from 
Leith.” 


So in this case Cooper could not have complained had the 
money been paid to Martin, Turner & Co. at Glasgow. If 
it was paid to them there he may have assumed that they 
would use the specific remittance for the specific purpose 
for which it was sent, while if paid to their credit at the 
Bank of Scotland, it of necessity at once became mingled 
with their general fund. 


EIGHTH POINT. 


The argument of the plaintiff in error, that the bill, to 
retire which this money was remitted, was payable in Lon- 
don, having been accepted by Martin, Turner & Co., 
and made payable at the Bank of Scotland, merely raises a 
question for the consideration of the jury with the other 
evidence in the case; but Cooper claimed, and the jury found 
his claim to be true, that, with knowledge of the fact that 
the bill was payable somewhere in London, he contracted 
that his check should go through the mail up to Glasgow. 
And he may well haveintended that the specific check 
should go back again to London to be used to take up the 
draft, not desiring or intending that it should be mingled 
with Martin, Turner & Co.’s funds. While the fact that 
the bill of exchange was payable in London was thus urged 


5 +) 


to indicate that Mr. Cooperdid not intend this money should 
he sent to Glaswow, vet he testified to the contrary, the 
record evidence largely sustained him, and the jury found 
in his favor : 


LAST POINT. 
It is respectfully submitted that the judg- 
ment should be affirmed. 
JOUN M. BOWERS, 
Of Counsel for Defendant in Error. 
il 
' oad 


IN THE 


. Supreme Court of the Cited States. 


October Term, 1890. No. 1383. 


DANIEL G. AMBLER AND JAMEs P. 
TALIAFERRO, DOING BUSINESS 
UNDER THE NAME AND STYLE or | Error to the Cir- 
AMBLER & 'TALIAFERRO, Plain- cuit Court of the 
tiffs in Error, United States for 

the Northern Dis- 

trict of Florida. 


is, 


Isaac Eppinger, Defendant in 
Error. 


This Writ of Error is brought under the Act of 
February 25, 1889 (S. L. 693), to review 
the Decision of the Circuit Court 
as toits Jurisdiction. 


ne => _ - 


STATEMENT OF CASE, 


On the 25d of December, 1587, the defendant in error 
brought his action in the Circuit Court for the Northern 
District of Florida against the plaintiffs in error. So 
much of the record as is necessary to the proper under- 
standing of this case is printed below : 


United States Cireuit Court. 


Fifth Cireuit, Northern District of Florida. 


The President of the United States to the Marshal of 
the Northern District of Florida, greeting : 


commanded to summon Daniel (yr. 
Vrobler and James P. Taliaferro, doing business under 
me stvle firm of Ambler & Talat rre, citizens of 
of Florida, if they be found in your District, to 
mypear before the Cirenit Court of the United 
stat hitth Cirenit and Northern District of Florida, at 
id Court, to be held at the clerk's office, 
lacksonville, on the first Ménday of Janu- 
ver unto [saae Eppinger, tho ts a eitizen 
frit yer York. i ots own rivht and iis ias- 
lohn WK. Russell in said Court on a plea of 
wherein the plaintiff claims damages to the 
tot six thousand dollars 


Lod have vou then and there this writ. 


Witness the LLonorable Morrison R. Waite, Chief Justice 
iprome Court of the United States and the 
of this Court, at the eity of Jacksonville, in said 
[dist Litts Cod dav ol December, A. Ld. ISS7. 
Piicie WALTER. 
Clerk. 


DPECLARATION. 


In the Cirenit Court of the United States. 
\ iivmel ay frict fal hloriaa 


| <2) Kmmnever, who ts a citizen of the. State of New 

) Kk. plartitl, in bis own right and as the Assivnee of 
NK. Russell, by TL. Bisbee. lis attorney, complains 
Daniel. Ambler and James P. Talaterro, co-partners 
loing business under the name and stvle of Ambler & 
Paliaferro, defendants, who are citizens of the State of 


For that whereas, heretofore, to wit, in the years of 
1885, 1886, and 1887, the defendants, wrongfully, wil- 
fully, and maliciously entered upon, cut down upon and 
carried away from the lands of the plaintiff and the said 
John K. Russell, that is to say, sections twenty-three 
(25), twenty-four (24), twenty-five (25), twenty-six (26), 
and twenty-seven (27), township two (2), south of Range 
nineteen (19), east of the Tallahassee meridian, in the 
Northern District of Florida, three thousand (5,000) pine 
trees and pine logs of the value of six thousand dollars 
($6,000); and then they appropriated the said trees and 
logs to their, defendants’ own use, and deprived the said 
plaintiff and the said John K. Russell of the use of the 
same. That afterwards, to wit, in the month of Novem- 
ber, 1887, the said John K. Russell for valuable consid- 
eration sold, assigned, released, and transferred to the 
plaintiff, all his right, title and interest in, to and of the 
said pine trees and logs, so as aforesaid cut, carried away 
and appropriated to defendants’ use, and all his right, 
title, and interest in the claim and demand against the 
said defendants for the value of the said pine trees and 
logs, and for other damages and injuries to the said 
lands caused, committed and done thereon by the said 
defendants. That the defendants have neglected and 
refused to pay the plaintiff the value of the said pine 
trees and timber and the damages aforesaid though 
often requested so to do. Wherefore plaintiff brings 
this suit. 

Second. For that whereas, heretofore, to wit: In the 
vears of 1885, 1886 and 1887, the defendants wrongfully, 
wilfully and maliciously, entered upon, cut down and 
destroyed upon-the lands of the plaintiff and the said 
John K. Russell—that is te say, sections twenty-three 
(23), twenty-four (24), twenty-five (25), twenty-six (26), 
and twenty-seven (27), township two (2), south of range 
nineteen (19), east of the Tallahassee meridian, in the 


Northern Distriet of Florida, certain other pine trees and 


logs of the value of two thousand dollars (82,000)! and 


ther imiuries and wiste pon and to the slid deseribed 


is im the sar 


mee 


defendants did then and there do, 
and comrnit.to the great wrong and injury of the said 
f and the said John K. Russell. That afterwards, 
In the month of November, A. 1). ISS7, the said 
lolin K. Russell for valuable consideration sold, assigned, 
ised and transferred to the plaintiff, all his .right, 
interest in and to the claim and demand against 
efendants, for the value of the said pine trees and 
lestroved as aforesaid by the said defendants, and 
ther waste and injuries by the said defendants so as 
resaid done and committed on the ‘said deseribed 
nd« bw the said defendants: and that the said defendants 
re neglected and refused to pay the plaintiff his just 
i reasot ible rnacvecs sustained ly the destruction ot 
the said trees and pine logs, and the said other injuries and 
rs «tone an | committed by the said defendants on 
he said described lands, though often requested <) to do. 
Wherefore plarntil brings this suit : 
Third. For that whereas, heretofore, to wit: In the 
r ISST. the said defendants wrongly and matiéiously 


my thy nds of the said plaintit! and the said 

IK Russell, fe wit: upon the northeast quarter 
northenas qQiarter | :) section twenty-four (24), 

hin two (2). south of range nineteen (19), east of 
jhoassee meridian, and upon the said lands above 


ribed the said defendant wrongfully, unlawfully, and 
wusly built: and constructed, and caused, and pro- 

bys wn whully ana maliciously built and 
tructed » certain railroad: and the suid defend- 
wwfally and wrongfully and maliciously use 
ntinue to use and unlawfully and wrongfully 
nd procure others to nse the said railroad, by 


’ 


nine of trains ol curs thereon, to the’ great 


the owners of the said land. 


ants on the said lands by the construction 
the said railroad thereon, and running 
thereon. That the said defendants have 


damage of the plaintiff and ‘the said John K. Russell 


That afterwards, to wit: 
in the month of November, 1887, the said John kK. Rus- 
sell for a valuable consideration sold, assigned, released 
and transferred to the plaintiff, all his right, title and in- 
terest in and to the demand and claim of the said John k. 
Russell against the said defendants, for the damages, injur- 
ies and wrongs done and committed by the said defend- 


and building of 
trains of cars 
neglected and 


refused to pay to the plaintiff just and reasonable 
damages for the said wrongs and injuries though often 
Wherefore plamtiff brings this suit. 

Fourth. Forthat whereas, heretofore,to wit: Inthe years 
ISS85, 1886 and 1887, the said defendants wrongfully and 
wilfully entered upon, and cut down upon, and carried 
away from the lands of the said plaintiff and the said 
John K. Russell, and wrongfully, wilfully and maliciously 


requested =“. to do. 


caused and procured other persons to enter upon, cut 


down upon and carry away from the said lands of the 
plaintiff? and John hk. Russell—that is to say, sections 
twenty-five (2), 


twenty-three (28 


), 


twenty-four (24), 


twenty-six (26) and twenty-seven (27), township two (2), 


south of range nineteen (19), east of the Tallahassee 


meridian, in the 


Northern 


District 


of 


florida, three 


thousand (3,000) pine trees and logs of the value of six 
thousand dollars (86,000), which the said defendants then 
and there appropriated to their own use and deprived 
the plamtiff and the said John k. Russell of the use of 
the same. And also in the vears aforesaid, upon the said 
described lands of the said plaintiff and the said John 
KK. Russell, the said defendants wrongfully and wilfully 
cut down, destroyed and left upon the said lands, and 
wrongfully and wilfully caused and procured other per- 


sons to cut down, destroy and leave upon the said lands 


t} 


ertain other pine trees and logs, to wit: Two thousand 
LAMM) pine trees and logrs of the value of one thousand 


lollars (31.000). And in the vear ISST upon and across 
lover the northeast quarter (}) of the northeast quar- 


f section twenty-four (24), township two (2), south 
nineteen (19) east. the same being the’ lands 
yeerty of the said plaintiff? and the said John k. 


Kus the said defendants wrongfully and wilfully 
t and constructed, and wrongfully and wilfuily 


«sland procured other persons to build and construct 
vcd. and wrongfully and wilfully run, and caused 
jorocured to be run and operated by other persons, 
es and cars Lippe the std ratlroad, SO 62S aforesaid 
mid constrneted, to the great damage, wrong and 
sented pelaaratill and the said John K. Russell. 

Phat afterwards. to wit: In the month of November, 
\ 1) PSST. the said John K. Russell, for valuable con- 
cold. asstened, relensed and transferred to the 

foall tus right, tithe and interest in the said pine 

mors, 0) is aforesaid cut down, carried: away 

ited to the defendants’ use, and destroyed 

the satd lands as aforesaid, and all his 

od interest in the claim anda demand of the 

kK Russell against the said defendantstor the 

dopine trees and logs, and for the dam- 

-and wrongs to the said lands, done and 

| thereon by the said defendants, and? caused 

| te be done and committed thereon bv 
rsons. and tor damages, wrongs and injuries sus- 
the satd Jolin WK. Russell, by the construction 
ling of the said railroad over the said north- 
-)of the northeast quarter (4) of section 

24), township two (2), south of range nine- 

) eastoof the Tallahassee meridian, and for run- 
mes and trams of cars over the said railroad, 


reted as aforesaid, and causing other persons to 


ri 
run engines and trains of cars thereon; and the said de- 
fendants have not paid the plaintiff just and reasonable 
value of the said pine trees and logs and for the said 
other damages, injuries and wrongs as aforesaid, ¢:augh 
often requested so to do, to the plaintiff's damage 
of six thousand dollars (86,000). Wherefore he brings 
this suit, 


Inthe Cireuit Court of the United States for the Northern 
District of KF loricda. 


IsAAc EPPINGER 
vs. 


AMBLER & TALIAFERRO. } 


Now come the defendants by Fleming & Daniel, his 
attorneys, and says that ihe declaratiori-is bad in sub- 
stance and for grounds of demurrer says: 

Ist. That it appears by the said declaration that at the 
time of the alleged grievances complained of the said 
lands described in the declaration were owned jointly by 
the plaintiff and the said John K. Russell. 

2d. That it appears by the said declaration that the 
sald John K. Russell is a necessary party plaintiff to this 
action. ! 

3d. Because the said pretended right of action is not 
the subject of assignment. 

4th. Because the said John K. Russell could not as- 
sign his interest in the said pine trees and logs after a 
conversion thereof by the said defendants as alleged in 
the declaration. ‘ 

Sth. Because the said declaration is vague and uncer- 
tain as tothe time of the commission of the acts com- 
plained of. 

l'reminG & DANIEL. 
Def ndant’s Attorneys. 


s 


: 14 i overruled 


" . ° . . @ 
TET Polercuets ‘f and j==tie’ was joined, 


fe tyes ine ther attornes s, \lessrs A.W. 
- moved the Court to dismiss the suit upon 
~Court, as shown by plaintiff's dee- 
risdiction thereof.” 
| \ verdict) for 381,100 was 
planet below, 
thedormnn nt. a motion was made 
thie eroune that the record 
Court bad jurisdiction. This mo- 


, tered for the aL below on the 
Ho for SL100, with interest at S.per 
the verdiet, together with costs. 
the present writ of error-Was 
hebruarv, PSS?, 
thing whatever as to the citizen- 
batts flee assionor, through Whose iis- 


rresi chads 


Assignment of Errors. 


<in error by James Lowndes, 
that the Crreuit Court erred in 


riseitetion of the above CHlse, 


BRIEF. ; 


‘ 
etermination is whether the Cireuit 
from oof onti action brought Ivy the as- 
damages fer tort on such assigned 
| shows nothing as to the citizen- 

tha claim 

. e 

ow sued as assignee appears 


n which he stvles himself assignee, 
6 


. eS 


- a> 


4— > ~ 


~ 
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and in each count of which he avers an assignment. 
The damage alleged was done to lands owned by the 
plaintiff below and John K. Russell. The suit was for 
the whole damage, and the verdict was in respect of the 
whole damage. The claim for the whole damage, how- 
ever, was originally vested in Eppinger and John K. 
Russell, and Eppinger could not show title to it (7. e. the 
whole claim), except through the assignment of John K. 
Russell. It is therefore averred in his declaration and 
the averment was necessary. : 

jut the Cireuit Court has not jurisdiction of a suit or 
a claim like this, by an assignee, unless his assignor 
could have brought suit upon it. This seems clearly to 
be the intention of the act of Mareh 3, 1887, which reg- 
ulated the jurisdiction of the Cireuit Court when this 
action was brought. It enacted as follows: 

“That the Cireuit Courts of the United States shall 
have original cognizance * of all suits of a 
civil nature, at common law or equity * * * in 
which there shall be a controversy between citizens of 
different States; * * * nor shall any Cireuit or 
District Court have cognizance of any suit except upon 
foreign bills of exchange, to recover the contents of any 
promissory note or other chose in action in favor of any 
assignee, or of any subsequent holder of (/f) such instru- 
ment be payable to bearer and be not made by any cor- 
poration unless such suit might have been prosecuted in 
such Court to recover the said contents if no assignment 
or transfer had been made.” 


The statute thus in express terms excepts from the 


jurisdiction conferred, suits by an assignee on a chose in 


action unless the assignee could have brought suit upon it. 

It is not necessary to argue that a claim or mere right 
of action for damages arising out of a tort is “ a chose in 
action,’ and the only answer to the contention of the 
plaintiffin error which can be suggested is, that the words 
of the statute are not to be taken in their natural sense, 
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‘ 
e 
lv 
Lo restricted to mean chose in action arising 
tract This latter view eannot be sustained 


rity or on principle 
Val Dokke le ia (Cook, » Sawyer, OST, 
t ¢ enirt betel sawver ane Hillyer, Justices) 
iat the words “ chose in actio®” 
the Jucielary act of I7S0 embraéed 


rising out of tort. There is no ditference,. as 
nm. between the language of the acts 

1 ISS; ; 
statute taken by the defendant, in 
; 1 iple that. where the language of 
there is no room for construction. 
y sug: d would be widely different from 
nine the statut The etfect would be 
(irenit Court a larger jurisdiction than that 


could have if the language of the statute is 
aor) ee lhe words “ other chose in.act- 
ippropriate technical words to express 

irising on both tort and contract 
exception of “foreign bill of exchange” from the 
the grant of jurisdiction furnishes aid in 
ute. [tis obviously a limita- 
word ther chose in action.” Placed in 
rider the statute would read, “ nor shallany 
Distriet Court have cognizance of any 
tents of any promissory note or 
ee in action, except upon foreign bills of ex- 
The principle of construction,“ erpressio umius, 
therefore, applies and aids the view here 


i the tev slation on this sub cl strengthens 


nt of the plaintiffs in error : 
before the passice of the act of March 
7 4 ted the jurisdiction of the Cireuit Court 


hatof Mareh 3.1875. The former act was passed 
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to amend the latter. The act of 1875 contained this 
restriction on the jurisdiction conferred : 

“Nor shall any Circuit Court have cognizance of any 
suit founded on contract in favor of an assignee, unless a 
suit might have been prosecuted in such court to recover 
thereon if no assignment had been made, except in cases 
of promissory notes negotiable by the law merchant and 
bills of exchange.” (IS 8. L., 470.) 


The exception in the act of 1875 was only of certain 
“contracts.” It denied to the Cireuit Court jurisdiction 
of all suits by an assignee on contracts other than prom- 
issory notes and bills of exchange. 

The language of the act of ISS7 is in striking contrast 
to this. Jurisdiction is taken away In suits on promis- 
sory notes, and on “ other chose in action.” 

The mere fact that one act is a substitute for another 
furyishes a presumption that the intent 6f the later act 
differs from that of the first. Where the language of the 
later act differs from that of the first, this presumption is 
stronger : 

“Where language is changed in a special enactment 
not part of a revision it indicates a change of intent, and 
calls for a change of construction.” 

Rich vy. Keyser, 54 Penn. St, 56. 


The act of ISS7 restricted the jurisdiction given to 
the Cireuit Court by the act of 1875 in two particulars 
(in addition to the one now under consideration): First, 
0 in changing the jurisdictional amount to $2,000; second, 
in taking away jurisdiction over promissory notes. The 
veneral policy may be said ¢o be that of diminishing 
jurisdiction, and the plaintiff in error’s construction of 
the statute accords with that poliey. 
Furthermore, the construction contended for by the 
plaintitf in error is In harmony with the policy of Con- 


' 


erry? toe 


rhe Wore 


rrertae’s\ 


has been deelared by -this 


Wall. 387. Chief Justice 


nerous suits. bv assignees,under 
<press purpose of giving juris- 

those Courts if the right of 

lt was to prevent 
, rrisciietion af the National 
that the restriction was put into 


; =f] i” tec 


4 
Justice Marshall, 
lL nited States v. she 
GO4 (1824). used phis 


, , 
eyrt €F 


(‘hiet 
Panik of the 

GQ Wheat... 
. 


+ 
: 


that’ bonds and notes given in 


sineas. by citizens of the seme 


issiconed to the citizens of 
ender thr maker linble toa sult 
‘ 


thix case is as much within 


« here said) to be remedied by 


rif sat hea 


i ¢ ma action aris wg 


iT) TT iw? hhpron the eopstruction 


srry otha to recover the 


words. “ 
ironed that these words furnish 
chose ip action — spoken ot Is 


ix predicable, and tlfat 


cite nits 


mniv to choses tn action arisibg 
‘ 


, 
rel that— 


Comin Usage which makes 
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and a claim for damages 


nay have contents as well as a claim arising from con- 
tract. The word is the only appropriate one which 
could be used to signify the possible proceeds of claims 
generally. 


2d. This Court has held that the word “ contents” 
cannot be restricted to a sum of money recoverable under 
a contract, and that it embraces the right to recover 
specifically a parcel of land. 
Corbin v. Black Hawk, 105 U.S, G59. 
NShoecraft v. Blorham, 124 U. &., 730. 


So it has been held that a suit to recover damages for 
a refusal to accept and pay for merchandise purchased 
under an oral agreement is a suit to recover the contents 
of a chose in action. 
Simons v. Paper Uo., 33 ked. Rep., 19. 


[f this reasoning is correct, the Circuit.Court has not 
jurisdiction of a suit by the assignee of a claim arising 
from tort unless his assignor could have brought the 
suit. 

[t follows that in the present case the jurisdiction of 
the Cireuit Court depended on the right of John K. 
Russell, the assignor, to bring the case in that Court. In 
as much as this right was based on his citizenship, his 
proper citizenship was a jurisdictional fact in the case. 

[t is also true that the burthen is upon the plaintiff 
in a suit in a Circuit Court of showing the necessary 
jurisdictional facts. They must appear affirmatively on 
the record. This is so as regards the citizenship of an 
assignor. 

Metealf v. Watertown, ]28 U.S., 586. 
Broch v. Northwestern Company, 130 U.S., 341. 


The citizenship of Jolin K. Russell, the assignor, be- 
ing a jurisdictional fact, should have been shown in 
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Attorney for Plaintiffs in Error. 
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IsAAC E-PPINGER, 


Defendant in Error. 
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BRIEF OF DEFENDANT IN ERROR. 


Attention is called to the fact that there is no assignment of 
errors in the transcript of the record. Without waiving any 
benefit arising from this defect, the defendant in error submits 
his case on brief. 

The cause of action stated in the several counts in the declara- 
ration is the cutting and conversion of pine logs and damages to 
the realty. 

After issue joined upon pleas treated as a plea of not guilty, 
the plaintiffs in error, defendants in the court below, moved to 
dismiss the action upon the ground that ‘‘this court, as shown by 
plaintiff's declaratign, has no jurisdiction thereof."’ This motion 
was denied. . 

The error assigned (in the brief of plaintiff in error) is, in 
effect, that the court erred, in denying the motion to dismiss, 
for want of jurisdiction apparent on the declaration. 

ARGUMENT. 

When the motion to dismiss was made, issues of fact had been 
joined upon the merits. ; 

The declaration discloses that the plaintiff below was a citizen 
of New York, and the defendants were citizens of Florida. It 
also discloses that the plaintiff sued upon two causes of action, 
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to-wit: on his own claim and on a claim as assignee of John K. 
Russell. 

The declaration alleges that defendant cut down and carried 
way logs ‘from the lands of the plaintiff and the said John K. 
Russell.’ ‘ 

It is not stated, or shown, anywhere in the record, whether 
the plaintiff and Russell were tenants in common, joint tenants, 
coparcenors or copartners. Consistently with the averments in 
the declaration they could have been either. | : 

For all that appears in the record, the proof at the trjal may 
have established that the plaintiff was the sole owner of the 
lands in question, and that the assignment was surplusdge, and 
no proof of it necessary. All reasonable inferences and _pre- 


sumptions will be made to support the judgment. 

Counsel for plaintiff in error treat the action as breught by 
the plaintiff below exclusively upon his claim as assignee, and 
then argues that the court has not jurisdiction, because it is not. 
shown that hisassignor could have maintained a suit on, the claim 
assigned if no assignment had been made. _ 

Ihe right of the plaintiff below to prosecute the: action to 
assert his claim distinct from that as assignee is entirelY ignored. 
That plaintiff below had the right to maintain the action in his 
own name and in virtue of his individual interest, as a co-owner 
in the property, clearly appears from the declaration. Joining 
with that right a claim as assignee, did not defeat and-could not 
defeat his right to recover, even though his c/azm as assignee could 
not be maintained, for defect in evidence or because hig assignor 
could not have sued on his part of the claim. , 

The record shows that at the time the motion to dismiss was 
made no plea in abatement for the non-joiuder of Russell had 
been interposed. Nor had the objection that Russell could not 
have maintained a suit m his own name been made in any form. 
But independent of the assignment he had a cause of action. 
‘Whether he and Russell were tenants in common or copartners, 
the plaintiff had the right to recover his share of the ‘damages 
and, there being no plea in abatement for non-joi » he, the 


plaintiff, had the right to recover the entire damages. 
It is well settled that in actions of frover and trespass one ten- 
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ant in common may maintain a suit; and defendant may give in 
evidence the joint interest in others in mitigation of damages. 
But he cannot avail himself of the omission of the plaintiff to 
unite the other tenants in common with him, otherwise than by 
a plea in abatement. 


Freeman on Cotenancy and Partition, 2d edition, 
section 353, and the authorities there cited. 
Gobriskie vs. Smith, 13 New York, 337. 


It cannot be determined from the record what interest or 
estate Russell had in the lands. His interest may have been 
one-half or one-tenth, or none at all. 7 

And in case of joint tenants one may recover the damages 
sustained by all in the absence of a plea in abatement. 


Gobriskie vs. Smith, 13 New York, 337, 338. 


And in some States it has been held that each co-tenant may 
maintain a separate action of tort against a third person who 
has converted any personal property of the co-tenancy, and that 
a plea in abatement would not avail. | 


Thornburg vs. Morehead, 5 Brewster, 92. 
Boobier vs. Boobier, 39 Me., 400. 
Howard vs. Snelling, 28 Ga., 473. 

16 Fed. Rep., 178. | 


There is, then, in the declaration a good cause of action in the 
plaintiff not arising from the assignment, and the damages stated 
in the declaration exceed the jurisdictional amount, and would 
exceed that amount if reduced one-half. Clearly the court had 
jurisdiction of the parties and tis cause of action. 

Howdin vs. Cass county, vol. 42; Fed. Rep., p. 
652-657; 106 U. S., p. 640. 

‘‘A tenant in common, who is a citizen of another State, may 
sue in the Circuit Court for his portion, although his co-tenants 
who are citizens of the State where the lands are cannot main- 
tain such a suit.” 


Brown's Lessee vs. Browne, 1 Washington C. C. 
Rep., 429. 


4 ‘ 


“Where a plea of non-joinder is interposed and it appears 
that the parties omitted are not inhabitants of the Federal Dis- 
trict and do not voluntarily appear, the plea will be overruled.”’ 

Gray vs. National Steamship Co., 7 Rep., 581; 
also reported in 1g Blatchford, 216. . 


By the ancient common law, requiring a joinder of co-tenants, 
the rule was dispensed with in cases where there was a substan- 
tial reason for non-joinder. : 

Here the assumed reason of non-joinder was that RusSell was 
a citizen of Florida and joining him as a plaintiff would have 
defeated’ jurisdiction. 

PLEA IN ABATEMENT. 

The rule of common law was that the objection of non-joinder 

could only be taken by plea inabatement. Such is the rule now 


unless changed by statute. The rule has not been changed in 
Florida by statute, but is expressly recognized by statute. 


McClellan's Digest Laws of Florida, p. 828, sec. 69. 


Che point here made and emphasized is: that a cause of ac- 
tion, over which the court had jurisdiction, distinctly appears in 
the declaration apart and distinct from the claim as assignee. 

Regard the averment of assignment as surplusage, or assume 
the court instructed the jury that the plaintiff could not recover 
on his claim as assignee [for the reason it is not shown the as- 
signor could have sued], there stili remains an action, and,a cause 
of action within the jurisdiction.of the court which justified the 
verdict and the judgment. : 


116 U.S. Rep., 550-599. : 


In this view of the case the jurisdiction was clear, the judg- 
ment is correct and should be affirmed. ' 

A motion to dismiss was not the remedy. As to claim as 
assignee the proper remedy was to move to strike out the al- 
leved assignment or instructions to jury that the court did not 


have jurisdiction of ¢/az/ claim. 
The only way to defeat recovery of plaintiff on his claim 
arising from his part ownership of the property trespassed upon 


t 
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was a plea in abatement, though we contend in this case, and 
like cases in the Federal Court, such plea should not be sus- 
tained, because a joinder would defeat jurisdiction. 

If correct in these views the question of whether or not the 
assignment is within the prohibition of the act of March 3d, 
1887, need not be considered. 

But our contention in respect to this assignment its, that it 
does not come within the true sense and meaning of the statute. 
It is not a suit to recover the contents of any chose in actton. 
The mentioning of ‘‘sach imstrwmnent’ shows that a claim fot 
damages to real or personal property, or the recovery of per- 
sonal property, was not in the mind of the legislators who 
enacted the law. The language of the act of 1887 in this par- 
ticular respect is precisely the language of section 629 of the 
Revised Statutes. 

This court has repeatedly decided that the words, ‘‘other 
chose in action’’ were designed to embrace the rig/ts a contract 
or instrument conferred which were capable of enforcement by 
sult. 


Shoecroft vs. Bloxham, 124 U. S., 730-735. 

Corbin vs. County of Black Hawk, 105 U. S., 6§9- 
666-6067. , 

Deshler vs. Dodge, 16 How., 622-631. 


It has also been repeatedly held that a suit by an assignee of 
a claim for damages for a tort to property or to recover personal 
property, or its value, is not within the statute. 


Barney vs. Globe Bank, 5 Blatchf., 107, 114, 115. 
Van Bokkelen vs. Cook, 5 Sawyer, 587-591. 
McNichol vs. Phelps, 16 Fed. Rep., 8. 

Deshler vs. Dodge, 16 How., 622. 

Bushnell vs. Kennerly, g Wall., 387-391. 


In the case in 5 Sawyer, supra, the court suggested that by 
using the word ‘‘contract” in the act of 1875 the prohibition 
was restricted to assignment of rights arising from a contract. 
But this court before the date of that decision, and since, and 
since the act of 1875, has ruled that the words ‘‘other chose in 
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action” were restricted to contracts and did not embrace a claim 
for a tort, etc. ‘ 

The prohibition of jurisdictlon in the act of Congress 1s @ Ye- 
striction or limitation on a general grant of jurisdiction, and there- 
fore the clause containing such prohibition must, upon settled 
rules of construction, be strictly construed and cannot be held 
to embrace causes of action not clearly within the meaning of 
the words employed. And such has been the construction of 
the statute by this court, as we understand it. 

In support of the position of plaintiff in error Simons vs. 
Ypsilanti Paper Co., 33 Fed. Rep., 193-195, is cited. 

But this case does not support his contention. The point in 
the case was whether the statute included ax ‘oval contract,” 
and the court held it did, and recognizes the rule that it does 
not include a claim for a tort. : 

Nor is there anything in the cases of Newgoss, Stewart, Gar- 
rity vs. City of New Orleans, 33 Fed. R., 196, to support con- 
tention of plaintiff in error. In each of these cases a written 
mnstrument was sued on. ? 

Phe question of right of an assignee of a claim for tort to 
maintain a suit was not involved or mentioned in the opinion of 
the court | 

The conversion of the logs cut and removed did not change 
the title to them. The title was still in Eppinger & Russell. 
Phere is no reason why Russell could not sell and, transfer his 
title or interest in the logs and in the claim to damages, pre- 
cisely the same as he could sell and transfer his title and interest 
to any real or personal property. The sale being bona fide (in 
this case there is no pretence, it was colorable), the vendee or 
assignee being a citizen of New York has the richt to invoke 
the jurisdiction of the Federal Court in a suit against a citizen 
of Florida. The effect of this assignment is to release to plain- 
tiff any claim to any moneys recovered by the suit and does not 
enlarge or diminish his right to recover, It is evident from the 
record that Russell could not now maintain a suit against defend- 
ants in any court, for he has assigned his claim. Defendants 


cannot be again vexed by a suit from him, and such liability to a 
second suit was the only reason at common law for the joinder 
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of tenants in common in such action. Therefore defendants 
have no cause to complain of the assignment. It appears they 
have been benefited by it. 


Defendants below first met the plaintiff with a demurrer to 
his declaration (p. 7 of brief of plaintiff in error), which was 
overruled. 

No question of jurisdiction was raised by the demurrer. One 
question raised by it was the assignability of Russell's claim. 
That is not open for discussion here, jurisdiction being the only 


one involved. 

The other question attempted to be raised by the demurrer 
was non-joinder of Russell. But that could not be raised by 
demurrer. | 


H. BISBEE, 
for Defendant in Error. 


IN THE 


Supreme Court of the Cnited States, 


No. 1383. October Term, 1890. 


DANIEL G. AMBLER axp JAMES P. TALIAFERRO, 
DOING BUSINESS UNDER THE NAME AND STYLE OF 
AMBLER & TALIAFERRO, 


PLAINTIFFS IN Error, 
ISAAC EPPINGER, Derenpant Ix: Error. 


Error to the Cireuit Court of the United States for 
the Northern District of Florida. 


REPLY TO BRIEF OF DEFENDANT IN ERROR, 


Two dhbswers are made tothe argument of the plaintils 
In errer: 
[. That the defendant in error, the plaintiff below, 


sued not as assignee, but in his own right. 
Il. That the Circuit Court has jurisdiction of suits by 
assignees of damages for torts. ‘ 


[. This action was brought by Eppinger, as assignee. 


It is argued by the defendant in error that the cause 
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of action is not an assign: | cause of action but a cause 
of action originally vested J n Eppinger. Several vicws 
of the cause of action are suggested. 


1. It is said that Eppinger sued in respect of the in- 


jury to lis mterest. 


’ That he sued as sole owner of the land. 


~~ 


Both of these contentions are contradicted by the 


%. It is arened that the allegation of an assionmeht is 
Stir} shussere ¢ ane thi; ful > }? piney Tr as eo-ftenant Wis entitled, 
o pure, tot recover the entire damages, 


But one co-tenant is not entitled to recover the dam- 
ores cleovnys to the whole estate. 


The rule of law upon this subject best sustained by 
the authorities, both English and American, is this, that 
althoaeh the form of action be such that all the co-tenants 
ought to join, vet if the action be for the conversion of, 
or Ta les to, thecommon property,and if one ‘sue alone, 
and the defendant, instead of pleading the nonjoinder in 
abatement, plead to the action, the plaintiff will recover 
for his share of the damages.” 


l'reeman on Co-tenancy, 2d ed., 353. 


Phe ONAN ease relied on for the doctrine asserted by 
the defendant in error is Zabriskie v. Smith, 13 Nt Y,, 


This case stands by itself, is against the current of 
authority, and ts thus eriticised In a work of authority: 


‘We ll, iis this ceneral rule isestal lishe d, the re are cases 
in Which it has been sought to create exce ptions to the 
rule: and in some of these cases some Very novel propo- 
sitions have been assumed. to be familiar and long estab- 


lished.” 


Freeman on Co-tenaney, 396, 


The present case is also distinguishable from Zabriskie 
v. Smith. 


4. It is argued that there was a sale by Russell to 
Eppinger of his title in the logs cut, and that the suit is 
by Eppinger for injury to his property, viz., the logs. 

But the third count is for trespass on land, and the ar- 
gument dloes not apply to it. 

In the other counts a conversion of the logs is alleged 
to have taken place while the title to them was in Eppin- 
ger and Russell, and the assignment is of a elaim for 
damages. There was nothing else in Russell to assign. 
The action Is not to recover possession, but damages. 

There would be better ground for the contention on 
behalfof the plaintiffsin error that the assignment was of 
the proceeds of the conversion and that the action was 
on an implied contract to pay them. Such an action 
would clearly not be within the jurisdiction of the Cir- 
cult Court. 


The action of which the Circuit Court took jurisdiction 
was one for the entire damage to the land brought by 
Ee ppinger as co-owner and as assignee of Russell. 


IL. The suit being that of an assignee, is one of which 
the Cireuit Court did not have jurisdiction. 

Fhe case of Deshler v. Dodge, 16 How., 622, is not 
authority to the contrary. 

In that case, Deshler brought replevin to recover from 
Dodge possession of certain bank notes. Dodge pleaded 
that the original owner of the notes, who could not sue 
in the United States Court, sold, assigned, and trans- 
ferred them to Deshler, while in his (Dodge’s) possession, 
and that the Court was without jurisdiction, 

The Court held that a suit to recover the possession of 
the bills was not a suit to reevver the contents of a chose 
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CLIFTON HOLDEN VS. THE STATE OF MINNESOTA. 1 


] In the Circuit Court of the United States for the District of 
Minnesota, in the Eighth Circuit. 


In the Matter of the Petition of Cirrroxs Honpen for a Writ of 
Habeas Corpus. 


Pleas before the honorable the judges of the circuit court of the 
United States of America for the district of Minnesota of the 
June term, A. D. 1890, of said court, held in the city of St. Paul, 
in said district, in the year 1890. 


District ¢ OF MINNESOTA, 88: 


Be it remembered that on this 19th day of June, A. D. 1890, came 
the petitioner above named, by his attorney, and filed in the clerk’s 
office of said court his petition for a writ of habeas corpus as follows, 
to wit: 


2 To the circuit court of the United States for the district of 
Minnesota, In the eighth circuit: 


The petition of Clifton Holden respectfully shows to this court 
that he is now imprisoned and restrained of his liberty and kept in 
solitary confinement by and in the custody of John B. Schmid, Esq., 
sheriff of the county of Brown, at New Ulm, in said district, in the 
jail of said county; that he is in such custody in violation of the 
Constitution of the United States; that the facts concerning his de- 
tention and the claim of authority therefor are, so far as they are 
known to your petitioner, as follows, viz: 

On the 23rd day of November, A. D. 1888, at Redwood Falls, in 
the county of Redwood and State of Minnesota, one Frank Dodge 
came to his death from a pistol-shot wound in his head, and your 
petitioner was on the next day arrested and charged with having 
feloniously effected the death of said Dodge; that your petitioner 
has ever since been in jail ane in the close custody of the executive 
officers of said State. 

That afterwards, on May Lath, A. D. 1889, vour petitioner was in- 
dicted in the district court of said State of Minnesota by the grand 
jury of said Redwood county for the crime of murder in the first 
degree, committed as aforesaid. A copy of said indictment so pre- 
sented in said State court and of all the indorsements thereon is 
hereto attached, marked “Exhibit A,” and made a part here- 

of. 

o That afterwards, on the 25rd day of May, 1559, your petitioner 

was brought to trial in said State court upon said indictment in 
said Redwood county, before a jury duly empaneled and sworn, and 
afterwards, on Mav 28th, 1889, the said jury duly rendered their 
verdict, whereby they found your petitioner guilty of murder in the 
first degree, as charged in said indictment. A copy of said verdict 
is hereto attached, marked “ Exhibit B,” and made a part hereof. 

Your petitioner thereupon moved that court for a new trial, which 
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CLIFTON HOLDEN VS. THE STATE OF MINNESOTA. 


and on appeal the order denying a retrial was, on Jan- 
\. 1). 1890, affirmed on the merits in the supreme court of 
of Minnesota and the determination remitted to said dis- 


rt i} Northwestern Reporter, 125.) 


ifterwards, on February 18th, 1590, the said district. court 
said Kedwood county, Minnesota, adjudged your petitioner 
murder in the first degree, as charged in said:indictment, 
ir petitioner be taken to the common jail of Brown 
| State, and there confined ; and after the lapse of three 
. time to be fixed by the Governor of saul State and 
| his warrant, that your petitioner be hung by the neck, 
| said county of Redwood, until your petitioner 
i copy of which said judgment is hereto attached, 
chibit CO” and made a part hereof. 
itterwards, on May 2lIst, A. D. 1890, at St. Paul, in said dis- 
ccelleney William R. Merriam, Governor of the State of 


ta, issued to the sheriff of said county his wayrant, dated 


| commanding that vour petitioner be kept in solitary 
from the date thereof until the 27th day of June, A. D. 


rd that on that day your petitioner be hanged by the neck, 


the said sheriff, until your petitioner be dead ; that ever 


> the date of said warrant he has been so confined. <A 


py of said warrant is also hereto attached, marked “ Exhibit 

nade a part hereol 3 
petitioner respectfully shows to this court that by the said 
fsaid State court his life is placed at the discretion of the 
said State whether he shall die in three months or 


cars or in any other time; that by said judgment and said 
your petitioner is deprived of his life without’due process 

tie tthe discretion of the chief executive of the State, In 

of the fourteenth amendment of the Constitution of the 


petitioner further shows that after the aeath of said Dodge 
he trial of your petitioner for his murder.the Legisla- 
state of Minnesota passed an act which became the law 


State on April 24th, 1589, whereby the formef law for the 


homicide was amended, so that any person convicted 
first degree, instead of being hung, sliould be kept 
linement, after the issue of the warrant, aforesaid, to 
execution, and then hung by the neck until dead. 
pealed all acts and parts of acts inconsistent with the 
itact. A copy of said act is hereto attached and 


2 tie made il part hereof. . 


er respectfully shows to this eourt that the former 
State provided execution by hanging as!punishment 
first degree: that said former laws are inconsistent 
hisact and are thereby repealed,and the said 

\pril 24th, A. D. 18S, ts, as to the said charge against 


petitioner, an ex post facto law, and that your petitioner 
custody thereunder in violation of article one of section 


Federal Constitution. 
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Wherefore your petitioner prays this honorable court to issue to 
said John B. Schmid, sheriff of said Brown county, a writ of habeas 
corpus to inquire into the cause of such imprisonment and restraint. 


CLIFTON HOLDEN. 


} SraTe oF MINNESOTA, | .. 
| County of Brown, ) 


Clifton Holden, the petitioner above named, being duly sworn, 
says on oath that he has heard read the foregoing petition sub- 
scribed by him and that he knows the contents thereof, and that the 
said petition is true. 


CLIFTON HOLDEN. 


Sworn to before me this June 12th, A. D. 1890. 
[NOTARY SEAL. | C. A. HAGBERG, 
Notary Public. 


ExuisBit A. 


State OF MINNEsoTA, | . 
County of Redwood, |~ 
District Court, Ninth Judicial District. 


HE STATE OF repeated | 
against 
Crirton Ho rpen. j 


Clifton Holden is accused by the grand jury of the county 

6 of Redwood, in the State of Minnesota, by this indictment of 

the crime of murder in the first degree committed as follows : 

The said Clifton Holden, on the 23d day of November, A. D. 

ISSS, at the county of Redwood, in the county of Redwood and 

State of Minnesota, did, without authority of law and with malice 

aforethought, feloniously, with the premeditated design to effect the 

death of a human being and without excuse or justification, kill 

one Frank Dodge by then and there shooting bim with a pistol, 

commonly known as and called a revolver, contrary to the form of 

the statute in such case made and provided and against the peace 

and dignity of the State of Minnesota. 

Dated at the grand-jury room, in the county of Redwood and 

State of Minnesota, this fourteenth day of May, A. D. 1889. 
PARK WORDEN, 
Foreman of the Grand Jury. 


Names of witnesses examined before the grand jury: 
Giles R. Pease, Phil. Miller, James MeGowan, Edwin Brown, 
P. Claney, Geo. Drake, C. W. Mead, F. L. Warner. 


{Endorsed :] District court, ninth judicial district, county of Red- 
wood. The State of Minnesota against Clifton Holden, defendant. 
Indictment. A true bill. Park W orden, foreman of the grand j jury. 
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Siam 
7 resented to t! ourt in open court by the-foreman of the 
| jury in the presence of the grand jury, and filed with 


irt this loth day of May, A. D. ISSO. . 


J. L. BYRAM, Clerk. 
MoM. MADIGAN 


é' ty Attorney, Redwood County, State of Minnesota. 
» iF he ser ’ 
hd : } 
Ioram. elerk of the district court within and for said —_- 
woreby eertify that [LT have eompared the within and the 


ereon with the riginal indictment inthe within-en- 


yon file and record in my office, and I do hereby 
same is a full, true, and complete copy of the same 


and filings thereon and true copies of the 


lorsement on the original as appears from the records 
Lito 
hand and official seal this 15th day of May, A. D. 
; 
J. LL. BYRAM, 
Clerk of Dist. Court. | 
; Exurpir B , 
lei STATE Of} \IINNESOTA., Plaintiff, y _- 
(*s Llonpen, Defendant, j. 
ibove entitled action, find the defendant, Clif- 
| i} guiity of murder in the first degree, as charged in the 
tbat ' st! ia OT] \lav ISS‘ 
. S W. HUBBARD, Forenan. 
1 
| } Exaipir © ° 
' 
jetrict Court for the County of Redwood and State of 
| Minnesota 
( | | 
Tue STATE oO} MINNESOTA ) me 
adgainesd 
(roeton Hlotpes } 
' meHabed pete mnt Having Len n- aecused by the grand 
, f « unty. by their inmdietment bearing date the lath dav 
Ma 380) and duly presented to the eourt and ‘filed with the 
loth dav of May, ISS& of the crime of murder in the 


° ; 2. ide] 
‘ ; . : ; 


mmoaneled and swofn to trv said 


ng on the ZSth day.of May, ISS, returned a verdict that 
nt. Cliften Holds 


len, is guilty of the erime of murder in 
legree, as charged in said indictment: Now, therefore, it 1s 


A NINE TS 
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considered and adjudged by the court that you, the said Clifton 
Holden, are convicted of the crime of murder in the first degree, as 
charged in said indictment; and it is further considered and ad- 
judged by the court that as a punishment for the crime of murder 
in the first degree, of which you have been convicted, you, the said 
Clifton Holden, be taken hence to the common jail of Brown county 
(there being no jail in Redwood county) and there confined, and 
that thereafter and after the lapse of the period of three calendar 
months from this day, and at a time to be fixed by the Governor of 
the State of Minnesota and designated by his warrant, you, the said 
Clifton Holden, be taken to the place of execution to be selected by 
the sheriff of the county of Redwood, within said county of Redwood, 
and there hanged by the neck until you are dead. . 


STATE OF MINNESOTA, Ra 
County of Redwood, jj” 


I, J. L. Byram, clerk of the district court for the 9th judicial 
10 district, county and State aforesaid, do hereby certify that 
the foregoing sentence is a true copy of the original sentence 
and indorsement thereon of Clifton Holden in the aforesaid and 
above-entitled action as on file in this office. Sentence filed Feb- 
ruary 18th, 1890. 
J. L. BYRAM, 
Clerk of the District Court, 9th Judicial District, 
Redwood County, Minn., 
{Seal District Court. ] 


By EDWARD MARCH, Dep’y. 


Exauiesirt E. 
Chapter 20. 


An act providing the mode of inflicting the punishment of death, 
the manner in which the same shall be carried into effect, and 
declaring a violation of any of the provisions of this act to bea 
inisdemeanor. 


Be it enacted by the Legislature of the State of Minnesota: 

Section 1. The mode of inflicting the punishment of death shall 
in all cases be hanging by the neck until the person is dead. 

Sec. 2. Whenever the punishment of death is inflicted upon any 
convict in obedience to a warrant from the Governor of the State 
the sheriff of the county shall be present at the execution, unless 
prevented by sickness or other casualty, and he may have such 
military guard as he may think proper. He shall return the war- 
rant with a statement under his hand of doings thereon as soon as 
may be after the said execution to the Governor, and shall also file 
in the clerk’s offlee of the court where the conviction was had an 
attested copy of the warrant and statement aforesaid, and the clerk 
shall subjoin a brief abstract of such statement to the record of con- 
viction and sentence. 
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11 Sec. 3. The warrant of execution shall be executed before 
the lhour of sunrise of the day designated in the warrant and 
i? walle ot the iil in all cases where the jail is so con- 
structed that it can be conveniently done therein, but when the jail 


. ’ =n) eonet tex] the warrant shall be executed within ath en- 

esure which shall be higher than the gallows and shall exclude 
sons outside, and which shall be prepared for that 
ler the direction of the sheriff, in the immediate vicinity 
r if there be no jail in the county, at some convenient 


Pia tt sunty-seat. to be selected by the sheriff 
See 4. After the tissue of the warrant for execution. by the Gov- 
ernor the prisoner shall be kept in solitary confinement, and the 
sing persons shall be allowed to visit him, but none other, 
The sheriff aml his deputies, the prisoner's counsel, any priest 
gyman the prisoner may select, and the members of his im- 
Sec 5. Besides the sheriff and his assistants the following per- 
sens ma present at the execution, but none other:. The clergy- 
7 priest in attendance upon the prisoner and such other per- 
: prisoner may designate, not exceeding three (3) in 
| physician or surgeon, to be selected by the sheriff, and 
ther persons as the sherilf m iV designate, not exceeding six 
imber, but no person so admitted shall be a hvewspuaper re- 
porter or representative. No account of the details of such execu- 
vl tha statement of the fact that such convict was on the 
» question daly executed according to law, shall be published 
newspapel 
see. Any person who shall violate or omit to comply with any 
provisions of this act shall be guilty of a misdemeanor. 
. 7 All aets and parts of acts inconsistent with the provisions 
re hereby repealed | 
“ * This act shall take effect and be in force from and after 


Lionroved Lor! ~4. ISS 


Exuipir D. 


=T aTi \IINNESOTA 


j 4 Diepa frien } 


» HK Merriam. Governor of the State of Minnesota, to C. \W. 
Mead. sheriff of the county of Redwood, in the State of Minnesota, 


Whereas. in a certain eriminal action in the district court of the 

‘| district of the State of Minnesota, held in and for the 

. Ktedwood, in said State, said cause being entitled “The 

wtf f \linnesota pl mnttl, vx. Clifton Hlolden, defendant,” a copy 
f the t niin which said cause is hereto annexed, judgment Was, 
Isth day of Febroary, A. D. 1880, rendered and sentence pro- 
the defendant, Clifton ILolden, in said cause, to wit: 


—— 


ai 
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“Tt is considered and adjudged that you, Clifton Holden, as pun- 
ishment for the crime of murder in the first degree, of which you 
have been convicted, be taken hence to the common jail of Brown 
county (there being no jail in Redwood county) and there confined, 
and that thereafter and after the lapse of three (3) calendar months 
from this day, and at a time to be fixed by the Governor of the State 
of Minnesota and designated by his warrant, you be taken to the 
place of execution and there hanged by the neck until you are 
dead : 

Now, therefore, you are hereby commanded and required to cause 
execution of the judgment and sentence of the law to be done upon 
the said Clifton Holden upon Friday, the twenty-seventh (27th) day 
of June, in the year of our Lord one thousand eight hundred and 
ninety, before the hour of sunrise on said day last above named, at 
a place in said county of Redwood to be selected by you, conform- 
ably with the provisions of section three (3) of an act entitled “An 
act providing for the mode of inflicting the punishment of death, 

the manner in which the same shall be carried into effect, 
13 and declaring a violation of any of the provisions of this act 

to be a misdemeanor,” approved April 24th, A. D. 1889. 
Given under my hand and the great seal of the State 
Great Seal. this twenty-first (21st) day of May, A. D. one thousand 

eight hundred and ninety. 
W. R. MERRIAM, 
Governor of Minnesota. 
Attest: H. MATTSON, 
Secretary of State. 


14 And thereupon, upon said petition, the following order was 
made, to wit: 


In the Circuit Court of the United States, District of Minnesota. 


In the Matter of the Petition of CLirron HoLpeEn for a Writ of Habeas 
Corpus. 


The petition of Clifton Holden for a writ of habeas corpus having 
been .presented to this court, together with the exhibits thereto at- 
tached, and the same having bee! ‘n read and considered by the court: 

Now, on motion of Chas. C. Willson, Esq., attorney for said peti- 
tioner, it is ordered and the court now here does order that the 
writ prayed for be issued out of and under the seal of this court, 
directed to John B. Schmid and C. W. Mead, mentioned in said pe- 
tition, commanding them to have the body of Clifton Holden, to- 
gether with the time and cause of his imprisonment, before the 
circuit court of the United States for the district of Minnesota, at a 
term thereof now in session at the court-house of the United States, 
in the city of St. Paul, in said district, on the 24th day of June, A. 
D. 1890, at 10 o'clock in the forenoon of that day, to do and receive 
what shall then and there be considered concerning the said Clifton 
Holden. 

Dated June 19th, 1890. 

R. R. NELSON, Judge. 
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1 Thereupon and pursuant to said order a writ of habeas 
corpus was duly issued out of said court, under the seal 
thereot, duly tested, in the words and figures following, to wit: 


the President of the United States of America to Johp B. Schmid, 
sheriff of the county of Brown, and C. W. Mead, sheriff of the 
) county of Redwood, in the State of Minnesota, Greeting: 


You are hereby commanded that you have the body of Clifton 
Holden, by you imprisoned and detained and now in your custody, 
as it is said, together with the time and cause of such imprisonment, 
under safe and secure conduet, before the circuit court of the United 
States for the district of Minnesota, in the eighth cireuit, to be held 
before the judge of said court, at the court-house of the United 
States, in the city of St. Paul, in said district, on the, 24th day of 
June, A. 1) 1890, at 10 o'clock in the forenoon of the ‘same day, t 
do and receive what shall then and there be considered concerning 
the sard Clifton Holden, and have you then and there this writ. 

Witness the Hon. Melville W. Fuller, Chief Justice of the Supreme 
Court of the United States, the 19th day of June, A. D. 1890, and 
the seal of said circuit court. | 
OSCAR B. HILLIS, 

[SEAL. | Clerk of said Court. 


CHARLES C. WILLSON, 


Atloi hie y for " fitione r, Rochester. Minn. ° 


16 And afterwards, to wit, on the 24th day of June, A. D. 1890, 
the following return was filed, VIZ: . 
i 


In Cireuit Court of the United States, District of Minnesota. 


In Re Petition of CLirron Hoipen for Writ of Habeas Corpus. 


To the honorable the cireuit court of the United States for the dis- 
trict of Minnesota: 


In the above-entitled proceeding John B. Schmid, sheriff of the 
county of Brown, and ©. W. Mead, sheriff of the county of Red- 
wood. in the State of Minnesota, for their return to.the writ of 
habeas corpus heretofore issued in said proceeding respectfuily show 
to this court that on the twenty-third (23d) day of * May, A. D. 
ISSU. the said Clifton Holden, mentioned in said writ, was brought 
to trial in the district court of Redwood county, in the State of Min- 
nesota, upon an indictment for the ¢ rime of murder in‘ the first de- 
gree, being therein charged with having feloniously kille:l one Frank 
Dodge on the twenty- third ( (25d) dav of November, A. D. 1888, in 
cad county of Redwood and State of Minnesota, 

That upon said trial thereafter, to wit, on the twenty-eighth (28th) 
day of May, A. D. 1889, the jury impanelled to try said cause ren- 
dered a verdict wherein and whereby thev found the: said Clifton 
Holden guilty of the crime of murder in the first degree, as charged 
in said indictment; that afterwards, to wit, on the 18tli day of Feb- 


i 
anes. dai steps 


¢ 
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ruary, A. D. 1890, the said district court in and for said Redwood 
county rendered judgment adjudging said Clifton Holden guilty of 
murder in the first degree, as charged in said indictment, and ad- 
judging that said Clifton Holden, as punishment for said crime, be 
tuken to the common jail of Brown county, in said State, and there 
eontined, and that thereafter and after a lapse of three calendar 
months from the date of said judgment and at a time to be fixed by 
the Governor of said State of Minnesota, designated by his warrant, 
the said Clifton Holden should be taken to a place of execution, to 
be selected by the sheriff of the county of Redwood, within said 
county of Redwood, and there hanged by the neck until dead; a 
copy of which said judgment and sentence appears as Exhibit “ C,” 
attached to the petition herein. 

Your respondents further show that there was at the time of im- 
posing said sentence no suitable jail in the county of Redwood, and 
that section two hundred and tliree (2035) of chapter eight (8) of the 
General Statutes of Minnesota of 1875 provides as follows: 

“The sheriff shall receive-and safely keep in prison ‘all persons 

legally committed thereto, and shall not let out of prison any 
17 person so in his custody, unless discharged by due course of 

law, under penalty of being puntshed by fine and imprison- 
ment: Provided that if there is no jail for the confinement of pris- 
oners in the county or the jail is insufficient the sheriff, with the 
approbation of the judge of the district court, shall employ such 
means as may be necessary for the safe keeping of all prisoners com- 
mitted to his custody.” } 

And that section nine (9) of chapter one hundred and eighteen 
(118) of said General Statutes of Minnesota of 1878 provides as fol- 
lows : 

Sec. 9. Whenever it appears to the court, at the time of passing 
sentence upon any convict who is to be punished by confinement in 
the State prison or county jail, that there is no jail in the county in 
which the offense was committed suitable for the confinement of 
such convict, the court may order the sentence to be executed in any 
county in this State in which there is a jail suited to that purpose ; 
and the expense of supporting such convict shall be borne, if such 
convict was sentenced to imprisonment in the county jail, by the 
county in which the offense was committed. 

That thereafter, to wit, on the 21st day of May, A. D. 1890, William 
R. Merriam, then and there being the Governor of the State of Min- 
nesota, issued to the sheriff of the said Redwood county his warrant 
directing the execution of the said Clifton Holden on the 27th day of 
June, A. D. 1890, pursuant to said judgment and sentence, and re- 
quiring thesaid sheriff of said Redwood county to cause execution of 
said judgment and sentence to be done upon the said Clifton Holden ; 
a copy of which said warrant appears as Exhibit “ D,” attached to 
the petition herein. 

And your respondents further show that, there being no jail in the 
said county of Redwood, said Clifton Holden was, as directed in said 
judgment and sentence, placed in confinement in the common jail 
in the county of Brown, the said common jail of Brown county being 
2—12357 
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table therefor; that said Clifton Holden was so confined in the jail 


of Brown county prior to the date of the issuance of said war- 
rant by the Governor of the State of Minnesota, to wit, prior 
»the 21st day of May, A. D. 1890, and has ever since con- 
isivy been confined in the said common jail of said county of 
: said State of Minnesota, and in the custedy of the re- 
lent John B. Sehmid, sheriff of the county of Brown. 


Your respondents further show that section one hundred and fifty- 


ithe Penal Code of the State of Minnesota:prescribes the 
siment for murder in the first degree in words and terms as 


: ~. ‘ 


=» 155. Murder in the first degree is punishable by death: Pro- 


that if in any such case the court shall certify of record its 
‘hat by reason of exceptional circumstances the case is not 
which the penalty of death should be imposed, the punish- 
-hall be imprisonment for life in the State prison. 
at nocertificate was made by the court certifying its opinion 
son of exceptional circumstances the case was one in 
penalty of death should be imposed. 


- 


Your respondents further show that section two (2) of chapter 

. '}) of the General Statutes of the State of Minnesota of 

s presertbing the punishment for murder, is in words and terms 
ws, so far as applicable to the case at bar: 

spo 2 Such killing, when perpetrated with a premeditated design 


the death of the person killed or any human being, shall be 
the first degree, and whoever is convicted of the same 
suffer the penalty of death; but any person convicted of any 
crime shall be kept in solitary confinement for a period of 
ess than one month nor more than six months, in the discre- 
the judge before whom the conviction is had; at the expira- 
which time it shall be the duty of the Governor to issue his 
torexecutlion 
\nd these respondents show that said section has never been re- 
| so far as it applies to the authority of the Governor to issue 
is Warrant of execution. 
And your respondents further show that section three of 
apter one hundred and eighteen (118) of the General Stat- 
State of Minnesota of 1878 is in words and ‘terms as fol- 


: - When any person is convicted of any crime for which sen- 


‘death ts awarded against him the clerk of the court, as soon 

» be, shall make out and deliver to the sheriff of the county a 
ied copy of the whole record of the conviction and sentence, 
shertl shall forthwith transmit the same to the Governor, 
sentence of death shall not be executed upon such convict 
warrant is issued by the Governor under the seal’of the State, 
yyy of the record thereto annexed, commanding the sheriff 

the execution to be done; and the sheriff shall thereupon 

ve executed the judgment and sentence of the law upon 


. 


>.» F > 
++ £41 


‘hese respondents further show that section six (6) of chapter 


*. 
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118 of the Genera! Statutes of the State of Minnesota of 1878 is in 
words and terms as follows: 

Src. 6. In any case of legal conviction where no punishment is 
provided by statute the court shall award such sentence as is accord- 
ing to the degree and aggravation of the offense, not cruel or unusual 
nor repugnant to the constitutional rights of the party. 

And these respondents further show that section eleven (11) of 
said chapter 118 of the General Statutes of the State of Minnesota of 
1878 is in words and tertas as follows: 

Sec. 11. The*punishment of death shall, in all cases, be inflicted 
by hanging the convict by the neck until be is dead ; and the sen- 
tence shall, at the time directed by the warrant, be executed at such 
hace within the county as the sheriff shall select. 

And that both of said sections are now in full foree and operation 
usa part of the laws of the State of Minnesota. 

And these respondents further show that section three (3) of 
20 chapter four (4) of the General Statutes of the State of Min- 
nesota of 1878 is in words and terms as follows: 

Sec. 3. When a law is repealed which repealed a former law 
the former law shall not thereby be revived unless it is so especially 
provided, nor shall such repeal affect any right which accrued, any 
duty imposed, any penalty incurred, nor any proceeding com- 
meneced under or by virtue of the law repealed. 

And that said section is in full foree and operation and a part of 
the laws of the State of Minnesota. | 

And these respondents show that all and singular the confinement 
of the said Clifton Holden and his custody by the said John Bb. 
Schmid and C. W. Mead is pursuant to such conviction and the 
judgment and sentence of the court thereon, said warrant and the 
several provisions of the law hereinbefore recited. 

And your respondents, for further return to such writ, deny that 
the said Clifton Holden ever has been or now is kept in soli- | 
tary confinement, and allege that the said Clifton Holden is more 
particularly in the custody of the respondent John B. Schmid, and 
that during all the time of bis confinement in the common jail of 
the county of Brown prior to the issuance of said warrant, to wit, 
prior tothe 21st day of May, A. D. 1890, he has simply been con- 
tined in said jail as the other prisoners in said jail are confined ; that 
he has had the liberty of said jail at allreasonable times in common 
with the other prisoners of said jail, and that all said time he has 
had the liberty of said jail at all reasonable times in common with 
the other prisoners of said jail, and that all of said time he has had 
the same rights and liberties as the other prisoners in said jail, 
whether confined for capital offenses or otherwise, and in no manu- 
ner has his confinement during any of said time nor is it now dif- 
ferent in any respect from that of any and all the other prisoners 
confined in said jail; that during all of said time since said Clifton 

Holden has been confined in said jail he has been permitted 
21 to mingle with the other prisoners during the daytime as 
freely as any person therein confined, participating with them 
in their daily exercises and taking his meals in common with the 
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er prisoners: that he has been permitted at all reasonable hours 
receive visits from his relatives and his counsel, and that no re- 
strietion has been placed upon said Clifton Holden receiving visitors 
than his relatives consistent with a due regard for prison dis- 

sline: and in farther proof thereof respondents tender the an- 
ced affidavit of John H. Schapakahm, hereto attached, marked 
nd vour respondents deny that the said Clifton Holden is re- 
his Jiberty, in violation of the laws and constitutional 

ns of the State of Minnesota and of the United States of 


Your respondents further show that in obedience to said writ 
ithe body of said Clifton Holden to do and receive what 
considered and determined by your honorable court. 

Wherefore these respondents respectfully pray that said writ be 

shed and they be hence dismissed. 
JOHN B. SCHMID, 
(. W. MEAD, 
Respondents, 
MM. MADIGAN, . 
(yunty Attorney Redwood Co. 
WoskEsS bk. CLAPP, 
Attorney Gene ral State of Minnesota, 
Attys for Re spondents. 


“TATE Of MIINNESOTA, | 


P , 
f ; yf fyi Pama & } 


ie. 


— ' ; 
lohn Bo Selhmid, being by me first duly sworn, doth depose and say 


that he is one of the respondents named in the writ of habeas 
~~) corpus in the above-entitled proceeding ; that he has read the 


foregoing return, and that the contents of said return are 
eponent’s own knowledge. 


JOHN B. SCHMID. 


Subscribed and sworn to before me this 21st day of June, A. D. 


J. L. HELM, 
Deputy Clerk, Supreme Court. 
Srate oF MINNESOTA, — | 
/ oO yf Redwood. j 


W. Mead, being by me first duly sworn, doth depose and say 
f the re spondents named in the writ of haheas corpus 

entitled proceeding ; that he has read the foregoing se 

it the contents of said return are true to deponent’s own 


oS ° 


C. W. MEAD. 


Subscribed and sworn te before me this 21 day of June, A. D. 


M. M. MADIGAN, 
[NOTARIAL SEAL.] Notary Public, Redwood County, Minn. 
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Exuripit A. 


STaTE OF MINNESOTA, 
. 88 
County of Brown, 


John H. Schapakahm, being by me first duly sworn, doti depose 
and say that he is now and for the past five years has been the duly 
appointed jailer of Brown county and State of Minnesota; that 
23 he is acquainted with one Clifton Holden, a prisoner confined 
in the common jail of said county and now awaiting execu- 
tion for the murder of one Frank Dodge; that, as such jailer, he, 
said affiant, has had the care and custody of said Holden during all 
the time of his confinement in said jail, and particularly so sinee 
the issuance of the warrant by the Governor of said State for said 
Holden’s execution; that during all the time said Holden has been 
confined in said jail he has enjoyed the same liberties extended to 
other prisoners confined therein; that at no time has-he been so 
confined therein that he could not converse freely with any and all 
persons in said jail, whether prisoners or otherwise ; that during all 
of said time he has enjoyed daily exercise of from three to five 
hours with his fellow-prisoners in the corridor of said jail, and has 
daily sat at table with them while taking their meals in common; 
that during all of said time he has been allowed to see and con- 
verse with all persons who have applied for permission therefor, and 
that no person has ever been denied admission to him during his 
said confinement; that said prisoner has been visited since the date 
of the issuance of said warrant by his mother, brother, and counsel, 
and he has in each and every instance enjoyed unrestricted oppor- 
tunities to converse with the same. 

And affiant further says that the said Clifton Holden has not at 
any time since his confinement in said jail been kept in solitary 
confinement. 

JOHN H. SCHAPAKAHM. 


Subscribed and sworn to before me this 24th day of June, A. D. 
1890. 
C. A. HAGBERG, 
[SEAL. ] Notary Public. 


24 In the Cireuit Court of the United States, District of 
Minnesota. 


In the Matter of the Petition of Crirron HoLpen for Writ of Habeas 
( orpus. 


On this 24th day of June, A. D. 1890, comes the petitioner, Clifton 
Holden, by Chas. C. Willson, his attorney, and for answer to the 
return of John B. Schmid and C. W. Mead, respondents herein, 
denies that sec. 2 of chap. 94 of the General Laws of the State of Min- 
nesota, set out in said return, is still in foree. He alleges that the 
same was repealed by chap. 88 of the Laws of 1868, and again by 


1 
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of the Laws of 1883, and again by the Penal Cade of 1885, 


ts of the Legislature of the State of Minnesota, and tu 
i. mad and the provisions thereof incorporated In 


| fully as if the text thereof wis literally set forth 


mer further shows to this honorable court that sec. 6 of 
e (general Statutes of the State of Minnesota of 1878 

if n and does not refer to the case at bar, and he 
ll of chap. 118 of said statutes is repealed by the 

which is attached to his petition 

er further shows to the court that the supreme court 
f Minnesota has heretofore determined that sec. 3 of 
' ral Statutes afore said does not apply Lo repeals by 
se effected by the provisions of an act being In- 

the provisions of a former act, in Miller vs. Miller, 
fi: nd have held this statute Inapplicable in a case 


MeDonald, 20 Minn. R., 136 


mer respectfully denies the allegations of the said 
garding the manner of his confinement,-and alleges 
has been kept in solitary confinement, as alleged in 
this petitioner prays this honorable court to inquire 
se of his said imprisonment and that he bé discharged 
CHAS. C. WILESON, 
Attorney for elitioner. 
Ml 1 
i 

Willson, of the city of Rochester, in said State, being 
cays he ts the attorney for the said Clifton Llolden above 
said Cliften Holden is now. absent from said county 
son cannot verify this pleading; that deponent has 
plead cr Te “i and knows the contents thereof, and 
e true to the best of his knowledge, information, and 

CIIAS. C. WILLSON. 
land sworn to before me this 24th day of June,1890. 

ros. THOMPKINS, 

SEAL. ] Votary Public. Rams y County, Minn 

upon and on the same day the following stipulation 


| tied 1 enid cause 


Court of the United States, District of Minnesota. 


ter of the Petition of Crirro~n Hotpen for a Writ of 
llaheas ¢ rps 


i between tlre aulloriey lor (le petitioner, 


i . — iibiinetinietinadtiitn A . 


sis as ae . Bia aoe Hames aT EY , . 
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Clifton Holden, on the one part, and the attorney general of the 
State of Minnesota, on the other, that any and all of the statutes of 
the State of Minnesota pertinent to the matters in issue upon the 
petition, return, and traverse in this proceeding may be read and 
referred to upon the argument or consideration of the issues therein 
as fully from the printed copies in ordinary use in said district as if 
specially referred to or set out in the said pleadings and proven in 
due form before said court. 
Dated June 24th, 1890. 
MOSES E. CLAPP, 
Alt'y Gen. State of Minnesota. 
CHAS. C. WILLSON, 
Alt’y for Petitioner. 


27 And on the same day the following further stipulation was 
made and filed in said cause, to wit: 


In the Circuit Court of the United States, District of Minnesota. 


In the Matter of the Petition of CLirron Houpen for a Writ of 
Habeas Corpus. 


And now,on this 24th day of June, A. D. 1890, comes the re- 
lator, Clifton Holden, by his attorney, Charles C. Willson, and also 
come the respondents, John Bb. Schmid and C. W. Mead, by Moses 
I. Clapp, Esq., attorney general of the State of Minnesota, in their 
behalf, and in open court it is stipulated and agreed between the re- 
spective parties that the personal presence of the said Clifton Holden 
is waived and that an order be entered that his presence is waived 
without prejudice in any manner of his rights. 

And it is further stipulated in open court by the said parties that 
the copy indictment marked Exhibit “A” and of the verdict 
marked Exhibit “B” and of the statute of 1889 marked Exhibit 
“ [,” attached to the petition for the writ of habeas corprs, are true 
and correct copies of the said originals, and that the return in this 
case be so amended as to admit these facts. 

MOSES E. CLAPP, 
Att'y Gen'l State of Minn. 
CHAS. C. WILLSON, 
Attorney for the Petitioner. 


Thereupon, on the same day, the following proceeding, among 
others, was had, to wit: 
28 United States Circuit Court for the District of Minnesota. 


Term Minutes, June Term, A. D. 1890, June 24th, 1890. 


In the Matter of the Petition of CLirron Honpen for a Writ of 
Habeas Corpus. Criminal No., 94. 


And now, on this 24th day of June, A. D. 1890, come the respond- 
ents, John B. Schmid and C. W. Mead, and file their return to the 
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pus heretofor in this matter, and also a 
we personal presence in court of the said Clifton 
imendment of said return; tHe said petitioner 
ltrat if the said return, and thereupon it 
the hiearing upon the 


‘ 


issued 


said petition, writ, return, 
papers filed herein be adjourned to and had on Wednes- 
2nd, A.D. 1800 | 

, ' , 


t LO o'clock in the forenoon, atthe court- 
States in the citv of St. Paul,in said district, 
tion made and entered inte mn Open court :- 
veneral for the State of Minnesota and Charles C. 
T ttorn t is ordered that in the meantime all 
ler the warrant of his excelleney the Governor 
staved and the said Clifton Holden, petitioner, be 
' ; = ire it land i 


th 


i ht 
; 
ii ;*. 


t until further order of this court 
eo 
Rk. R. NELSON, Judge. 
\i , ) =n ” 
‘ fs T} ore a 


fterwards, to wit, on the 2nd day of July, A. D. 1890, 
wing proceeding, among others, was had, to wit: 


y 


| States Cireuit Court for the District of Minnesota. 


Minutes, June Term, A. D. 1890, July 2nd, 1890. 
ire OF MINNESOTA 


® ‘ - ‘ 
»-Criminal No., 04. 
cirTon LLloLpEN 


Tr Pet 


ition of Currro~xn Hontpen for a Writ of 
laheas f iT pus 


tos . . 


having been heretofore issued by this 

on of Clifton Holden, direeted to John B. 
i ¢ W. Mead, sheriffs of Brown and Redwood counties, 
‘f Minnesota 


, 
: t 


sheriffs having heretofore filed the writ with their re- 


| thereto, Charles ©. Willson is heard on behalf of the 
| Moses A. Clapp on behalf of the State of Minnesota, 


s duly submitted and by the court taken under ad- 


, , 
® ; ‘e 
\ H i 


CerTwarais, 


to wit, on July Srd, A. D. 1890, the follow- 
ling, anYong others, was had, to wit: 


CLIFTON HOLDEN VS. THE STATE OF MINNESOTA. 


Term Minutes, June Term, A. D. 1890, July 3rd, 1890. 


STATE OF MINNESOTA 
v8. Criminal No., 94. 
CLIFTON HoLpen. 


Corpus. 


32 United States Circuit Court for the District of Minnesota. 


In the Matter of the Petition of Clifton Holden for a Writ of Habeas 


On consideration of the application for the discharge of the peti- 


tioner, Clifton Holden, the writ of habeas corpus directing John B. 
Sehmid and C. W. Mead, sheriffs of the counties of Brown and Redwood, 
Minnesota, respectively, to produce the body of the said Clifton Holden 
before this court and to certify the cause of his detention and im- 
prisonment having been duly issued, and the said John B. Schmid 
and C. W. Mead, sheriffs as aforesaid, having certified that said 
Clifton Holden is detained in their custody under and by yirtue of 
a sentence of the State district court of the county of Redwood and 
the warrant of his excellency the Governor of the State of Minne- 
sota, and the cause of said imprisonment having been duly inquired 
into by this court upon the return of said writ of habeas corpus here- 
tofore issued herein, and counsel having been heard and due consid- 


eration having been had— 


It is now here ordered by this court that the imprisonment 
of said Clifton Holden under said judgment of said State court and 
said warrant of his excellency the Governor of. the State of Minne- 
sota is not contrary to law or in violation of the Constitution of the 
United States, and that the said Clifton Holden is not entitled to his 


liberty. 
Whereupon it is ordered that said application of said 
30 Clifton Holden for his discharge be, and the same is hereby, 
denied. 


Dated July 3rd, 1890. 
T. M., vol. 2, pages 61 and 62. 


3o4 And afterwards, to wit, on the 9th day of July, the follow- 


ing petition for an appeal! was filed in said cause, to wit: 


35 In the Cireuit Court of the United States for the District of 


Minnesota. 


In the Matter of the Petition of CLirton Hotpen for His Discharge 


on Habeas Corpus. 


Application for discharge having been denied, now comes Clifton 
Holden, petitioner above named, by Charles C. Willson, his attor- 
ney, and in open court prays an appeal to the Supreme Court of the 
United States from the judgment and determination of this court 


denying his petition for his discharge. 
Dated St. Paul, July 9th, 1890. 
CHARLES C. WILLSON, 


Attorney for Petitioner. 


18 CLIPTON HOLDEN VS. THE STATE OF MINNESOTA. 


(Endorsed :) Filed July 9th, 1890. Oscar B. Hillis, clerk. 


OH And afterwards, to wit, on the same day, the following 
further proceedings were had, to wit: 


37 United States Circuit Court for the Distriet of Minnesota. 
Term Minutes, June Term, A. D. 1890, July 9th, 1890. 
Page 77, vol. 2 


STATE OF MINNESOTA 
Vs. Criminal No., 94. 
Crirton Honpen. 


In the Matter of the Petition of CLirron HoLpEN for a Writ of Ha- 
beas Corpus. 


The application of Clifton Holden for his discharge having been 
refused by this court, and he baving thereupon prayed this day in 
open court that an appeal be allowed to the Supreme Court of the 
Lnited States from said judgment and determination of this court— 

in motion of Charles C. Willson, Esq., attorney for the petitioner, 
and after hearing Moses E. Clapp, Esq., attorney general of the 
State of Minnesota, it is ordered that such appeal be, and the same 
is hereby, allowed without bond or security, and the clerk of this 
court is directed to send up to the Supreme Court of the United 
States a transcript of the petition, writ of habeas corpus, return 
thereto, and of all other oatie files, ininutes, and _ Proceedings in 
this matter. 

Dated July 9th, 1890. 


38 United States Circuit Court for the District of Minnesota. 
Term Minutes, June Term, A. D. 1890, July 9th, 1890. 
Page 79, vol. 2. : 


STATE OF MINNESOTA 
Us. Criminal No., 94. 
CrirtTon HoLpen. 


In the Matter of the Petition of CLirron Hotpen for a Writ of 
Habeas Corpus. 


The application of Clifton Holden for his discharge having been 
heard, considered, and denied,and he having taken an appeal 
thereupon to the Supreme Court, and the appeal having been duly 
allowed and perfected, now, on motion of Charles ©. Willson, Esq., 
of counsel for the petitioner, and after hearing Hon. Moses E. 
Clapp, attorney general of the State of Minnesota, consenting thereto, 
it is ordered that said Clifton Holden be committed to the custody 
of J. J. Randall, Esq., warden of the State’s prison at Stillwater, in 
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said State, to be there safely kept and detained pending said appeal 
and until the further order of this court. 
Dated July 9th, 1890. 


39 And on the same day the following notice of an appeal was 
filed in the clerk’s office of said court, to wit : 


40 In the Circuit Court of the United States for the District of 
: Minnesota. 


In the Matter of the Petition of CLirron Hotpewn for His Discharge 
on Habeas Corpus. 


Please take notice that Clifton Holden, the petitioner above named, 
appeals to the Supreme Court of the United States of America from 
the judgment and determination of the said circuit court, made and 
entered July 3rd, 1890, in the above-entitled proceedings, denying 
his petition for discharge from imprisonment. : 

Dated July 9th, 1890. : 

CHARLES C. WILLSON, 
Attorney for Petitioner, Rochester, Minn. 


To Hon. Moses E. Clapp, attorney general for the State of Minne- 
sota, St. Paul, Minn. 


Due service of the above notice is hereby admitted at St. Pau], 
Minn., this July 9th, 1890. 
MOSES E. CLAPP, 
Attorney General, State of Minnesota. 


(Endorsed :) Filed July 9th, 1890. Osear B. Hillis, clerk. 


4] And on the same day the following stipulation was filed 
in said cause, to wit: 


42 In the Cireuit Court of the United States for the District of 
Minnesota. 


In the Matter of the Petition of CLtir1on Hotpen for His Discharge 
on Habeas Corpus. 


It is hereby stipulated by the attorneys for the petitioner and for 
the State of Minnesota in the above-entitled proceeding that the 
notice of appeal by the said petitioner, Clifton Holden, from the 
order and final determination of this court refusing his applicatiou 
for discharge has been this day, af St. Paul, in said district, duly 
and properly served, and that citation and all security upon such 
appeal be, and they are hereby, waived. 

Dated July 9th, 1890. 

CHARLES C. WILLSON, 
Attorney for Petitioner. 
MOSES E. CLAPP, 
Attorney for Respondents. 


(Endorsed :) Filed July 9th, 1890. Oscar B. Hillis, clerk. 
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43 In the Cireuit Court of the United States for the District of 


Minnesota, in the Eighth Circuit. 


In Re Ciivtron Houpen. : 


Section 156 0f the Penal Code of the State of Minnesota prescribes 
the punishment for murder, which, by the terms of said section, is 
made punishable by death. Section two of chapter ninety-four (94) 
of the General Statutes of the State of Minnesota of 1878, among 
other things, authorized the Governor to issae nis warrant of execu- 
tion at the expiration of the time when the person shail be im- 
prisoned upon conviction. ‘ 

Said chapter ninety-four (94) was repealed by the Penal Code so far 
as it defines a crime or imposes a punishment (sectfon 541 of the 
Penal Code); but this did not repeal that portion of the statute (sec- 
tion 2) which gives the Governor authority to issue his warrant. 
The supreme court of the State of Minnesota expressed a doubt as 
to whether this provision was repealed in the case of State vs. Holong, 
$38 Minn.,368. ‘That that portion of section two (2) of ¢hapter ninety- 
four (04) conferring authority upon the Governor to issue his war- 
rant of execution remains unrepealed in view of the language of 
section 541 is too plain to admit of arguinent. 

Section three (3) of chapter 118 of the Revised Statutes of the 
State of Minnesota of 1878 authorizes the Governor ta, issue his war- 
rant for the execution of the convicted. See State against Holong, 
38 Minn., 368, and State vs. Barrett, 40th Minn., 65 (see bottom page 

75). Section 11 of said chapter 198 prescribes the manner in 
44 which the penalty of death shall be inflicted, t@ wit, by hang- 

ing by the neck until dead and at the time directed by the war- 
rant. Said chapter 118 is now in full force and effect and confers full 
authority upon the executive to issue a warrant designating the time 
and plaeeof execution. It isclatmed that chapter 20 of the General 
Laws of the State of Minnesota for the vear 1889 is er post facto as 
to the petitioner, because it prescribes solitary confinement between 
the date of the issuance of the warrant and the execution thereof. 

It will be seen that the law of 1889 does not in any manner affect 
the authority of the Governor to issue his warrant, nor does it re- 
quire that additional punishment shall be imposed by virtue of any 
recital in the warrant, but simply by force of the law itself. 

It is contended by the respondent that although said chapter 20 
contains a repealing clause, it does noi repeal the law existing at the 
time the offense was committed so faras the same is applicable to 
the petitioner. Section three (3) of chapter four (4) of the General 
Statutes of the State of Minnesota of 1878 contains this provision: 
‘Nor shall such repeal affect any right which accrued, any duty im- 
posed, any penalty incurred, nor any proceeding commenced under 
and by virtue of the law repealed.” And respondent contends that 
this amounts toa saving clause which should be read in conjunction 
with said chapter 20, and that the law in force at the time the act 
complained of was committed remains unaffected by the repealing 
clause in said chapter 20. ' 


iT 
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45 Counsel for petitioner, in opposition to this proposition, re- 

lies upon the case of State of Minnesota. vs. McDonald, 20 
Minn., 136. That case really involved the question of whether a 
certain act was ex post facto as to the defendant. 

It does not appear from the case that the attention of the court 
was called to said section three (3) of chapter four (4) of the General 
Statutes of the State of Minnesota of 1878, which was then found in 
section three (3) of chapter four (4) of the General Statutes of the 
State of Minnesota, revision uf 1866. It is true, the court say, that: 
a statute repealed is no longer in force, but this point does not ap- 
pear to have been considered nor does it appear that the attention 
of the court was called to the saving clause under consideration, and 
in view of the many decisions holding to the contrary it is sub- 
mitted that the dictum in the decision cited is not as to this par- 
ticular point decisive. Another case relied upon by counsel of the 
petitioner is the case of Miller vs. Miller, 39 Minn., 376, but it will 
be seen upon investigation that this case has no reference whatever 
to the provision under consideration. Said section three (3) of chap- 
ter four (4) of the General Statutes of 1878 contains two provisions: 

First. “ Whenever a law is repealed which repealed a former law 
the former law shall not thereby be revived, unless it is so specially 
provided.” 

Second. “ Nor shall such repeal affect any right which accrued, 
any duty imposed,” and so forth. 

In Miller vs. Miller the general statutes provided that the sum- 
mons might be served by any one not a party to the action. By 
a special law passed in 1877 it was enacted that summons to be 

served in Ramsey county should be served by a sheriff 
46 or one of his deputies. ‘This law was repealed in 1881, and, 

under a familiar rule, where a special law is passed taking 
any subject out of the provisions of a general law upon the repeal 
of such special law the subject thereof at once passes under the pro- 
visions of the general law, and it was upon this principle that the 
court decided the case, and the portion of said section three quoted 
is that portion of the section which relates to the effect of repealing 
a repealing law, and the court, with reference to that, say that they 
doubt whether it applies to a repeal by implication. Opposed to 
the dictum of the court in State vs. MeDonald, 20 Minn., 136, nu- 
merous authorities might be cited, but we think it sufficient to cite 
the case of United States vs. Reisinger, 128 U. S., 398, where the 
court say that the provisions of the statute providing that the repeal 
of any statute shall not have the effect to release or extinguish any 
penalty, forfeiture, or liability incurred under such statute, unless 
the repealing act shall so eXpressly provide, excepts from the effect 
of the repeal of a statute all offenses committed before their pas- 
sage. 

See also Commonwealth «vs. Desmond, 123 Mass., 407; McCuen 
vs. Siate, 19 Ark., 634; Volmer vs. State, 34 Ark., 487; Lakeman vs. 
Moore, 32 N. H., 410. 

The respondent contends, therefore, that chapter 20 of the Gen- 
eral Laws of 1889, notwithstanding its repealing clause, leaves in force 
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all laws which were in force at the time the offense was committed 
so far as they relate to the petitioner, and that he could be con- 

victed, sentenced, and executed under the laws in force prior 
7 to the passage of said chapter 20 of the General Laws-of the 

State of Minnesota of 1889, and the laws in force prior to 
that time furnish complete and full provisions for the trial, convic- 
tion, and execution of the person charged with the offense of mur- 
der in the first degree, and it will be worth considering that the Fed- 
eral statutes and the statutes of many of the States contain. provis- 
ions similar to that found in section three (3) of chapter four (4) of 
the General Statutes of Minnesota of 1878, and the manifest purpose 
of this is to guard against any oversight in omittinga saving Clause in 
laws repealing other laws under which rights of action have.aecrued 
or penalties have been incurred; but while there is some yariance 
in the language employed, yet they all require substantinlly the 
same construction and will be found to accord with the: Federal 
statute of the same nature. It may be contended by counsel for 
petitioner that the peculiar phraseology of the second subdivision of 
section three of chapter 4 of the General Statutes of the State of Minne- 
sota of 1878 limits the effect thereof to acts which repeal repealing acts. 
The absurdity of this contention is too plain to warrant this diseus- 
sion. It would render meaningless the law and be of no avail what- 
ever, avd it can only be pretended that the provision applies to any 
law which repeals an act under which any right of action had ac- 
crued or any penalty had been incurred. : 

Before passing to the consideration of what we understand 
the second point raised by counsel to be, we desire to observe that, 
as this case stands, the petitioner has not been subjected to any soli- 
tary confinement whatever under the provisions of chapter 20 of the 

(yeneral Laws of 1889 for the State of Minnesota. 
48 It is true that the Governor’s warrant requires that he shall 

be executed in conformity with the provisions of said act, but 
the act itself does not prescribe any additional requirement of the 
warrant, and as to the petitioner that portion of the warrant which 
requires him to be executed in conformity with the act of 1889 is 
mere surplusage. That portion of the warrant effective in this case 
is the recital of the conviction and sentence and the command to 
the sheriff to cause execution of the judgment and sentence of the 
law to be done upon said petitioner at the time and place therein 
designated. ; 

We understand counsel for petitioner to insist that the determina- 
tion as to the time of the execution of the judgment is a judicial 
act which cannot be performed by the executive, owing to the con- 
stitutional provision which divides the powers of the government 
into three classes, judicial, executive, and legislative. In answer to 
this we submit that during a long term of years and in many States 
in the Union it has been customary for the Governor under proper 
provisions of law to, by his warrant, fix the time of the execution ; 
generally not until after the specified time fixed by the court has 
elapsed, and the act of fixing the time is in no sense a judicial act. 
It is no part of the judgment, although sometimes thé power is 
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vested in the court, to be exercised by the issuance of the warrant, 
fixing the time and place, which is usually after judgment has been 
entered. That the time of the execution is not an essential part of 
the judgment, see State vs. Gut., 13 Minn., 341 (Gil.); State vs. Cock- 
rhan, 2 Ired., 204, where it is held that the time at which the sen- 
tence is to be carried into effect is no part of the judgment of the 
court. 
49 See also State vs. Summers, 9 Nev., 269. Under the law of 
that State the court after judgment issues the warrant, and 
the court holds that fixing the time of execution is no part of the 
judgment, and that where it was fixed in the judgment it was to be 
treated as mere surplusage. In the case of Webster vs. Common- 
wealth, 5-Cushing, 386, while the direct question was not raised, yet 
under the law in force at that time the executive was authorized to 
fix the time and place of execution. The court fixed the time in 
the judgment, and it held that it did not vitiate the judgment. 

In California the law provides that after the judgment the war- 
rant shall be issued by the court, and if no warrant is issued within 
the time limited it may subsequently be issued. 

People vs. Bonilla, 38 Cal., 699; People vs. Murphy, 45 Cal., 
137. 


In the case of Done vs. People, 5 Parker’s Criminal Reports, 364, 
the court pronounces the sentence of death and imprisonment until 
such punishment should be inflicted upon the warrant issued by the 
Governor, and this action was sustained. 

The faet that it is left uncertain as to when the punishment will 
be inflicted was commented upon in the case of People against 
Hartung, 22 N. Y., 95, as also in the case of Jn re Medley, and in 
both cases it will be seen that the consideration of this point was 
directed to the proposition that this was an additional punishment, 
and upon this ground it was held in both instances that the law 
was ex post facto as to the prisoner, but in neither case was it insisted 
upon that for this reason was the law itself a violation of any con- 
stitutional requirement. 

Respondents contend, therefore, that it violates no constitu- 

o0 tional provision to authorize the Governor to fix a day of exe- 

cution by his warrant, the judicial act being a determina- 

tion of the prisoner’s guilt and judgment of death, and that the 

statutes cited confer upon the Governor full authority to issue his 
warrant. 

Respondents further contend that if it is claimed that under the 
constitution of Minnesota the Legislature cannot vest the Governor 
with authority to fix the time in which the criminal judgment can 
be carried into execution, for him to do so is to deprive one of a 
right under the constitution of the State of Minnesota, and not 
under the Federal Constitution; and the question, therefore, cannot 
properly be raised before this court upon habeas corpus proceedings, 
the law authorizing such proceedings limiting the right to cases 
where it is claimed the right is denied, in violation of the Federal 
Constitution. Commonwealth vs. McDonough, 95 Mass., 581, was 
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decided before the act of 1849, referred to in Commonwealth vs. 
Desmond, 123 Mass., 407. 


5 And afterwards, to wit, on the 30th day | of July, 1890, the 
following assignment of errors was filed, viz: 


In the Cireuit Court of the United States for the District of 
Minnesota. ie 


In the Matter of the Petition of Crirron HoLpEn to be Discharged 
on Habeas Corpus. 


And,now comes the said Clifton Holden, by @harles C. Willson, 
Esq., his attorney, and files in this court an assignment of errors in 
the final order and judgment of said court denying his application 
to be discharged, as follows: 

Ist. The said circuit court erred in holding and adjudging that 
his imprisonment was not contrary to law or in violation of the 
Constitution of the United States. 

2nd. The said circuit court erred in holding and adjudging that 
said Clifton Holden was not entitled to his liberty. 

3rd. The said circuit court erred in denying the application of 
said Clifton Holden for his discharge. 

4th. The said circuit court erred in holding that zection three (3) of 
chapter four (: 4) of Minnesota General Statutes saved and excepted 
the pe titioner’s case out of the operation of sai ts twenty (20) of 
the Laws of Minnesota for the year 1889. 

Sth. The said circuit court erred in overruling. the contention of 
the svid Clifton Holden that the Minnesota act of April 24th, A. D. 

ISS9, adding solitary confinement to the previous punishment 
52 for murder in the first degree so far altered and superseded 

the prior statutes that the punishment tow prescribed for 
that crime is as to his case ex post facto and unconstitutional. 

6th. The said circuit court erred in overruling the contention of 
said Clifton Holden that the judgment of the State district court 
that he be hanged at a time to be fixed by the Governor of Minne- 
sota was not a valid exercise of judicial authority: or due process of 
law thus to deprive him of life at such time as the executive should 
arbitrarily appoint. 

Wherefore the said Clifton Holden prays that said order and judg- 
ment of said circuit court made and dated Julv 3rd, A. D. 1890, 
denying his application for discharge, may be in all things reversed 
and he discharged from imprisonment. 

Dated July 30th, A. D. 1890. 

CHAS. C. WILLSON, 
Attorney for Petitioner, Rochester, Minnesota. 
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53 Unirep STATES OF AMERICA: ‘ 


Circuit Court of the United States, District of Minnesota, 88: 


1, Osear B. Hillis, clerk of said circuit court, do hereby certify 
and return to the honorable the Supreme Court of the United States 
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that the foregoing, consisting of 52 pages numbered consecutively 
from one to 52, inclusive, is a true and complete transcript of the 
records, process, pleadings, orders, final judgment, and all other pro- 
ceedings in said cause, wherein Clifton Holden is petitioner for a writ 
of habeas corpus, and of the whole thereof as appears from the original 
records and files of said court, and I do further certify and return 
that I have annexed to said transcript and included within said 
paging a copy of the original notice of appeal, together with the 
proof of service thereof and the stipulation concerning citation and 
security. 
In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at Saint Paul, in the dis- 
Seal U.S.Cireuit Court, trict of Minnesota, this 30th day of July, in 
Dist. of Minnesota. the vear of our Lord one thousand eight 
hundred and ninety, and of the Independ- 
ence of the United States the one hundred and fifteenth year. 


OSCAR B. HILLIS,, Clerk. 


| Endorsed :] United States circuit court, district of Minnesota. 
——. Return to Supreme Court. 
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Supreme Court 


OF Taz 


UNITED STATES. 


CLIFTON HOLDEN, 
Petitioner and Appellant. 


Us, 


THE STATE OF MINNESOTA, 
Respondent and Appellee. 


MOTION TO ADVANCE CAUSE. 


Now comes the State of Minnesota, respondent in the 
above entitled cause, by Moses E. Clapp, Attorney General 
of said State, and moves that said cause be advanced 
upon the calendar, and assigns therefor the following 
reasons : ) 

First. That said cause is a criminal case. 

Second. That said cause involves matter of general 
public interest. 


STATEMENT OF CASE. 


On the 28th day of May, A. D. 1889, the above named 
petitioner, Clifton Holden, was convicted in the District Court 
of the County of Redwood, in the State of Minnesota, of the 


crime of murder in the first degree, and thereupon was sen- 
tenced by the Court to be hanged, at a place,in the said 
County of Redwood to be designated by the sheriff of said 


county, after the lapse of three calendar months, at a time to 
be fixed by the Governor of the State of Minnesota, to be 
designated in his warrant: and thereafter on the 21st day of 
May. A. D. 1890. the Governor of the State of Minnesota 
e sheriff of said Redwood County his warrant 


ssued to tI 
commanding and requiring execution of the judgment and 
sentence aforesaid to be done upon the petitioner, on the 27th 
day of June. A. D. 1890. 

The offense. of which said petitioner was corvicted, was 
committed on the 23d dav of November, A. 1). [>S5: ON the 
“4th day of April. A. D. ISs%, the Legislature of the State 
of Minnesota passed an act knownand designated Ws Chapter 
“Oof the General Laws for tne State of Minnesata for the 


year P8890: said act. among otner things. by section four (43 
‘ @ 
, : J] } . “ * 
required toat after the issuing of the warrant for execution. 
" ‘ ‘ we + ° 4 
Phie® Prisoner shall be ep it) solitary contnement., : 


The act referred to was passed after the offensé was com 
mitted and before the Governors warrant for the execution 
of the petitioner was issued. On the 19th day of June, A. D. 
S00, the petitioner sued out a writ of habeas corpus from 
the Cirenit Court of the United States for the District of 
\iinnesota, commanding the sheriff of said Redwood County 
to bring the body of said Clifton Holden before said Court on 
the 24th day of June. A. D. 1890, to do and receive what 
should then be considered concerning the said Clifton Holden. 
Thereafter, and on the 9th day of July, A. D. 1890, upon the 
consideration of said application for said writ of habeas cor- 
pus. the said Court did order that the imprisonment of the 
petitioner. Clifton Holden, under the judgment of said Court, 
and the warrant of the Governor of the State of Minnesota. 
was not contrary to law, or in conflict with the Constitution 
of the United States. and that said Clifton Holden was not 
entitled to his liberty: and said Court did further: order that 
the said application be denied ; whereupon, judgment was 
duly entered in the Circuit Court for the District: of Minne- 
sota conformable to said order. 7 


Said application for the writ of habeas corpus was based 
upon the following claims, as appears from the petition for 
said writ 


ewe — ee 


* Your petitioner respectfully shows to this Court that 
by the said judgment of said State Court, his life is placed at 
the discretion of the Executive of said State. whether he 
shall die in three months or three years, or in any other 
time. That by said judgment and said warrant your peti- 
tioner is deprived of his life without due process of law, and 
at the discretion of the Chief Executive of the State, in vio- 
lation of the Fourteenth Amendment of the Constitution of 
the United States. 

Your petitioner further shows that after the death of 
said Dodge, and before the trial of your petitioner for his 
murder, the Legislature of the State of Minnesota passed an 
act which became the law of said State on April 24th, 1889, 
whereby the former law for the punishment of homicide was 
amended, so that any person convicted of murder in the first 
degree instead of being hune. should be kept insolitary con 
finement after the issue of the warrant aforesaid. to the time 
of execution, and then hung by the neck until dead. Said 
act repealed all acts and parts of acts inconsistent with the 
provisions of that act. A copy of said act is hereto attached 
and marked ** Exhibit E.” and made a part hereof. 

Your petitioner respectfully shows to this Court, that 
the former laws of said State provided execution by hanging 
as punishment for murder in the first degree. That said 
former laws are inconsistent with the provisions of this act 
and are thereby repealed, and that said act of April 24th, A. D. 
IXS, is as to the said charge against your petitioner, an ez 
post facto law and that your petitioner is in custody thereun 
der in violation of Article One of Section Ten of the Feder. 
al Constitution.” 

In opposition to the claim of the petitioner as above set 
forth, the respondent maintained that the laws of the State 
of Minnesota made ample provision for carrying into effect 
the sentence and judgment of the Court, and conferred 
ample authority upon the Executive to issue his warrant for 
such execution; and further, that the act of the Legislature 
of March 24th, 1889, did not apply to the case of the peti- 
tioner for the reason that the general statutes for the State 
of Minnesota contains a provision to the effect that the re- 
pealing of a law does not affect any forfeiture or penalty in- 
curred under the law repealed; and that consequently the 
law in force at the time of the alleged commission of the 


hy 


~-«* 


Supreme Court 


or Trex TA EC Wo Warrararrey a 
. = 
rt KJ oe 
~ , ¥2 


}» NO, 1237, CALENDAR OF 1890. 


CLIFTON LLOLDEN, 
Petitioner and Appellant, 


\ 7 vs. 
THE STATE OF MINNESOTA, 
Respondent and Appe tlee : 
‘ s 
, ARGUMENT FOR APPELLANT. 
| i: 
~~’ 
. QS 
v 
r . 
e CHAS. C. WILLSON, 
: d , OF COUNSEL FOR APPELLANT. 
4 ROCHESTER, MINNESOTA. 


Record and Union Printing House, Rochester, Minn 


In the Supreme Court of the Inited States. 


In the Matter of Clifton Holden, Appellant, vs. T he State of 
Minnesota, Respondent. No. 123 


4 This appeal is taken by Clifton Holden, from the 
judgment of the Circuit Court of the United States for 
the District of Minnesota, rendered July 3d, 1890, in 
the proceedings had in that court upon the petition of 

wh Holden to be discharged from imprisonment. 

A writ of habeas corpus was issued ‘out of that 

i court on his petition; a hearing was had upon the 

Ny merits. His discharge was denied, and the Petitioner 

has appealed to this Court under U.S. Rev. Stat. Section 

764, as amended by the Act of Mareh 3d, 1885, 23° OU. 


op” 


S. Stat. at large, Chapter 553, p. 457. 


The federal question presented by this appeal is 
whether the Appellant Holden is restrained of his 
liberty in vialation of Article one (1), Seetion ten (10) 
of the Constitution, whereby the States are forbidden to 
piss any er post facto law. 

On Nov. 23d, A. D. 18558, Frank Dodge came to his 
death froma pistol shot wound in his head, at Redwood 
Falls, Minnesota. On the next day Clifton Holden was 
arrested and charged with having feloniously effected 
the death of said Dodge. Holden has ever since been 
in jal. 

On May 14th, 1889, Holden was indicted in the 


Minnesota State Court, for murder in the first degree ; 


( 
o 
Ph. 

a copy of the indietment is attached to the petition 
(Reeord, puigee ») On Mav 23d, LSS, he was brought 


» 


to trial. The evidence was wholly circumstantial, but 

juey returned a verdict of guilty with a recommen- 
dation to merey. A motion was made by the accused 
for a new trial, but it was denied by the State Trial 
(‘ourt, and on appeal to the State Supreme Court, that 
order was attirmed, no error having been foundgin the 
rulings as to the law, on the trial. The record having 
been remitted to the Trial Court, judgment was render- 
ed February Sth, 1890, directing that Holden be 
taken to the County Jail of Brown county, and there 
eontined, and after the lapse of three months, and ala 
time to be tixed by the (Giovernor, and designated by his 
warrant, he be hung by the neck until he sh@uld be 
dead \ copy of the judgment ts attached to the 
petition, (Record, page 5). ‘The Statutes undeé which 
he was sent to Brown COUDLY are set out in the;Return, 
See Record, }? 14} | ; 

His Excelleney, Governor Merriam, afterwards, on 
May Zist. ISYO, issued his warrant to the She#ift, eom- 
77 mnding that Llolden be so executed on June 27th. A. 
fy TSOO. \ certified e pv of the warrant fs also at- 
tached to the petition. (Record, pipe 1). 

Meantime, the Legisliture of the State of Minneso- 
ta, on April 24th, ISSO, enacted Chapter 20 of the laws 
of that vear, which took effect from and after its passage. 
\ copy of this Statute is attached to the petition (Reeord, 
page 10) and may also be found in the Sessjon Laws 
of Minnesota, for ISSO, page tity, 

(hy June 1th, S90, the Petition of Cliftear Holden 
wis presented to the Cireuit Court for the District oft 
\linnesota, praving fora writ of Habeas Corpus, and 
an order was granted, directing the writ, to issue, re- 
turnable June 24th, A. D. 1890. The writ was issued 
and served upon John B. Schmid, Sheriff of Brown 


” 
-? 


county, and on ©. W. Mead, Sheriff of Redwood county. 
As there was no jail in Redwood county, Holden had 
been confined in the jail at New Ulm,in Brown county, 
awaiting the time of his execution. (Record, page 16.) 
For this reason both Sheriffs are named in the writ of 

Habeas Corpus. 

On the return day of the writ, the Respondents 
appeared in the Circuit Court by Hon. Moses E. Clapp, 
Attorney General of the State of Minnesota, and it was 
stipulated that the personal presence of Holden be 
waived, without prejudice in any manner of his rights; 
(Record, page 27,) and that any and all Statutes of the 
State of Minnesota, pertinent to the matters in issue 
might be referred to, and read upon the argument and 
consideration of his appheation, from the printed vol- 
umes in ordinary use, as if specially referred to or set 
out in the pleadings, and proven mm due iorm before 
the Court. (Reeord, page 26.) 

The Respondents thereupon tiled their answer to 
the writ, and therein set forth various Statutes of Min- 
nesota, some of which had bye en modified or repealed by, 
or prior to, the Act of April 24th, 1859, 

The petitioner having traversed the return, it was 
ordered by the Cireuit Court that the hearing be ad- 
journed to July 2d, A. Do 1890, and that meantime all 
proceedings under the warrant of lis Excellency, the 
Governor, he staved, and that Holden be safely held 
and kept until the further order of the Court in the 
premises. The hearing was had on that day. On the 
following day an order was made denving Holden’s 
application for his discharge. (Reeord, page 51.) * 

The opinion of the Cireuit Court on denying the 
petitioner’s discharge is contained in the Record, com- 
mencing at page 45. 

On July 9th, 1890, Helden’s appeal to this Court 


was allowed (Record, page 57), and he ordered detained 


! 
in custody pending the appeal (Record, page 38.) A 
certified copy of the record was, on August 16th, A. D. 
ISM, filed in this Court, together with the Petitioner's 
assignment of errors. (Record, page 51.): 

The petitioner contends that the punishment for 
murder was altered after the death of Dodge and before 
Petitioner was put upon trial—altered’ by Chapter 
twenty (20) of the Session Laws of 1889, and the pun- 
ishment imereased by adding solitary confinement :— 
that as to his ease this Act of 1889, 1s ez post facto, and 
that Section three (3) of ¢ ‘hapter four (4), of the General 
Statutes of Minnesota, does not prevent Its applica- 
tron to bis ease All other questions on this appeal 
coon to be settled in Petitioner’s favor by tiie late de- 
ciston of this Court, in the case of Medley,. Petitioner, 134 
(oN. 16 \n examination of this question will be 
faetlitated by grouping the Minnesota Statutes supposed 
to be applicable, mn chronological order. They ure so 
set out in an-appendix to this brief. To ‘them, the at- 


tention of thas (ourt is respectfully invited. 


Sobllary copblibbemient mm addition to death as pul- 
-hinent for the erime of murder, was abolished in 
Minnesota. by Chapter Ss of the Laws of 1868. p 
el Prior to that time, Section 2 of Chapter 94 of the 
feoneral Statutes was in force. The compilation of 
(aeneral Statutes of IS7S, contains this Section 2 of 
Chapter (4, and also the Act of ISGS, except the fifth 
~ection. The omitted section repeals all acts and parts 
of acts contravening the provisions of that act of 1868. 

by the Laws of IS76, Chapter 79, page 91, solitary 
lnprisonmrent mm the State prison Was abolished, except 


for prison discipline 


The Legislature of the State of Minnesota again 
prescribed the punishment for murder in the first 
degree, by Chapter 122 of the Laws of 1883, page 164. 

By Section two (2) of this Act, pending prosecu- 
tions and prior offenses were excepted, and by Section 
three (3) all Acts and parts of Acts inconsistent with 
that Act were repealed. 

Again in 1885, the Legislature of Minnesota enact- 
ed the Penal Code, of that State. By Section 156 it is 
provided that murder in the first degree is punishable 
by death, and by Section 541, it repealed Chapter 94, of 
the General Statutes, and all acts and parts of acts 
inconsistent with the provisions of that Code, so far as 
they defined any crime or imposed any punishment 
for crime. 

From this examination of the Statutory Law of 
Minnesota, it appears that solitary confinement as,a 
punishment for murder was not lawful prior to the Act 
vf 1889, Chapter 20, p. 66. By Section 4 of the last 
named Act, solitary confinement was added to the 
previous penalties nuposed by Statute for the crime of 
murder in the first degree, and all former acts incon- 
sistent therewith were by the seventh Section repealed. 

It would seem that the nearly parallel Case of 
Medley, Petitioer, 134, U. &., 160, should relieve the 
Petitioner from further argument to show the law of 
1889, to be ex post facto when applied to Holden’s case ; 
and the repeal by the seventh Section of inconsistent 
former laws without a saving clause, to be an Act of 
amnesty as to him, and his subsequen{ imprisonment 
unlawful. 

But it is claimed by the Attorney-General for the 
State of Minnesota, that the former laws for the pun- 
ishment of murder are not superceded, because the Act 
of 1889 is to be read in connection with Section 3 of 
Chapter 4, of the General Statutes of Minnesota, which 


t) 


provides that when a repe aling act is itself repealed, 
the former law should not be thereby revived, and that 
wwch repeal should not affect any penalty incurred, or 
any proceeding commenced under or by virtue of the 
law repealed, and on this ground the Circuit Court 
denied the Petitioner's dise ‘harge. 
This Minnesota Statute is unlike those referred to 
1 the opinion filed below in this case. It 1s ‘narrowed 
suludvia. The Statute of Massachusetts was enacted 


fron T7th. TSOO. and 1s as follows: 


Massachusetts 

bivst The repeal of an act or resolve shall not 
revive any statute in foree before the act or resolve 
L peated took etlect. - 

Second. The repeal of an act shall not affect any 
punishment, penalty or forfeiture meurred before the 
rey al takes effect, or any suit, prosecution or proceed- 
ng pending atthe time of the repeal for an offence 
committed, or for the recovery of a penalty or r forfeiture 
mourred, ander the act repe: aled. : 


l nited States 


(dn February “oth. IS al. (congress Cnacted as 
o 
a 


bade at further enacted, ‘That, whenever ith 
~)) a be repealed, which repealed a former act, such 
former act shall not thereby be revived, unless if shall 
i” expressly so provided 
. J And he at further enacted, That the repeal of 
any statute shall not have the effect to release or ex- 
tinguish any penalty, forfeiture, or liabiltty incurred 
nnder such statute, unless the repealing act shall so 
expressly provide, and such statute shall be treated as 
still remaining im force for the purpose of sustaining 
inv proper action or prosecution for Bere ‘ment of 
“ach penalty, forfeiture, or liabilitv. See I. 8 Rer. 
Wal Secfions [2 nud Ne 


In the Northwestern States these chactments were 


only partially adopted. They were hot approved in 


“a 


their full extent. 


acted as follows: 


Michigan : 


Wisconsin : 
subsequent aci of the legislature, shall be deemed to be 


Section three 


her Legislature. 


1 Compiled Statutes, A. D. 1857, Chapter 1, § 4. 
No act or part of an act, repealed by a 


revived by the repeal of such repealing act. 
Ist Taylor's Statutes, A. D. 1871, Chap. 5, § 2. 


About this time they severally en- 


Whenever a statute, or any part there- 
of, shall be repealed by a subsequent statute, such stat- 
ute, or any part thereof, so repealed, shall not be 
revived by the repeal of such subsequent, repealing 


The repeal of a statute does not revive a 


statute previously repealed, nor does such repeal affeet 
any right which accrued, any duty imposed, any pen- 
alty incurred, nor any proceeding commenced, under or 
by virtue of the statute repealed. 
lowa Genl. Stat. of 1860, Chap. Z 
The cognate statute in Minnesota, Chapter four (4) 


(3). was first enacted there 


was then experimental, had not been elsewhere con- 
strued by courts, and was im terms confined to Acts 
which repealed former Acts. 
ing Act, was not to affect any penalty incurred or any 


commenced. 


this is the extent of the Minnesota enactment. and so it 
has been construed by her Courts and considered by 


a former Law, is the subject and the only subject upon 


which this Statute speaks. 


Miller va. Miller, 39. 


construction so as to take human life, but rather, to be 
restricted in mercy to the accused. 

The Supreme Court of the State of Minnesota, in 
Minn., R. 376, has said of this 
Statute that the Court doubted that this Statute applies 
to repeals by implication, or to those repeals effected by 


Such repeal of a repeal- 


(irammatically 


The repeal of a Law which repealed 


It is not to be expanded by 


the provisions ot an Act beg inconsistent with some 


provision of a former Act. : 

11, State vx. MeDonald, 20 Minn., R. ‘136, the De- 
fondant was indieated for having, on June 17th, A. D. 
IST1, pulled down a dwelling house 1 violation of 
Section 7 of Chapter 9S of the General Statutes of Min- 


‘ 
neseta, which then read as follows : 

‘7. If anv of the persons so unlawfully as- 
sembled demolish, pull down or destroy: any dwelling 
house, or any other building, or any shop, steamboat or 
vessel, he shall be punished by imprisonment in the 
State prison, not more than seven years, nor less than 
three vears 
» The indictment was found in’ December, 1871. 
\fterwards the Legislature on Mareh Ist, 1872, passed 
uy Act in the words and figures’ following : 

s |. That Section seven of chapter ninety-eight 
of the general statutes of Minnesota, be and the same 

<« hereby amended so as to read as follows: 

<7. If any of the persons so unlawfully as- 
somibled demolish, pull down, or destroy any dwelling 
house or any other building, or any shop, steamboat or 
vessel, he shall be punished by imprisonment in the 
State prison tot tore than seven Vears- hor less than 

Veuit'= oy hy tiie not ‘rt eding nie thousand dollars Vb 


dinevetion ‘al this f ouyt, . 
, 2 This aet shall take effeet ahd be in foree 
from and after its passage Approved Mareh 1, 1872. 


The Defendant atterward demurred to the indict- 
ment on the eround threat by the addition of the words 
printed in italic, the former section was superceded and 
that the section as amended was as to lirm, a new and 
an er post facto law. and the Supreme Court so held. 
saving the old law was no longer in foree : that the 
new vet had superceded it and taken its place, and that 
the Defendant could not be convicted or punished under 
the section as it stood before amendment. 

Now, tf section three (5) of chapter’ four (4) of the 


tr neral Statutes, had been applicable te that case, the 


y 


Supreme Court could not have so decided. That case 
can not be distinguished from this of Holden, nor will 
it do to presume that our Supreme Court did not know 
the Statute law of the State, or heed it in making this 
decision. The word “such” in the Statute cannot be 
changed to “any” by the judiciary, however heroic the 
courts may be inclined to be in construction. It isonly 
the repeal of a repealing act that is mentioned in that 
section. 

This is the construction adopted by the legislative 
branch of the State government. For in many aets 
praissed since the Revised Statutes were enacted in 1866, 
special provision has been made, tpn the repeal or 
alteration of statutes defining crimes or awarding pun- 
ishements, that such repeal should not affect prosecu- 
tions then pending for violations of the law repealed. 
These provisions were unnecessary and useless if section 
three (3) of Chapter four (4) of the General Statutes, 
performed that office. The following are named as 
some of these statutes : 

Laws 1873, Chap. 9, § 7, page 117. 

Laws IS81, Chap. 2, § 2, page 76. 

Laws 1883, Chap. 65, § 3, page 65. 

Laws INSS, (hap. 72,3 7, page if. 

Laws 188.3). Chap. 128, § 1, page 204, 

The laws of 1868, and of 1S85, of which copies are 
printed with this brief, show il like special provision. 

Petitioner further contends threat Statutes for the 
punishment of murder are not within the purview and 
intent of Section three (3) of Chapter four (4) of the 
Gieneral Statutes of Minnesota, which reads, ‘nor shall 
such repeal affect any right which accrued any duty, 
imposed any, penalty incurred, nor any proceeding 
commenced.” ‘The term “penalty” is ordinarily and 
mostly applied to a pecuniary punishment. The term 
“proceeding” ordinarily and mostly applies to a civil 


velion : “prosecution is the term applicable toa criminal 
action The lexicographers 0) define these words. See 
Pervalty in Bouvier and Webster 

Phis Section three 5) of Chapter four (4), of the 
(ioneral Statutes of Minnesota, was as before stated, first 
oyaeted ty Minnesota. in PS66. ALL General Laws of 

mat State were revised, amended and reenacted in that 
vear Tn PS63. an act was passed, chapter 25, appoint- 
tiny Commissioners to revise the Statutes of that State, 
uid prepare a report and cause i to be printed and 
submitted to the Legislature. By Sesston Laws of 1854, 
Chapter bh and by session Laws of 1865, Chapter DS. 
unendments were made to the aet of 1S65.,) In 166, 
these commissioners submitted to the Legislature a 
revision of the Creneral Statutes, subtantially the londy 
of Law sinee known as the General ‘Statutes of LS66, 
edintradaciog for the first time run threat State. Section 
sof Chapter 4 \ecommpanving this body of Statutes, 
the comuntsstoners subottted a Report which was sep- 
rate ty porititedt Line pattoipelilet co] soine lorly pupes, it) 
viel they stated the principles on whieh they pre- 
feed. cateed thee Pevtsertis fev tia changes hey proposed. 

(dry prague SIN (fo) col CUlncat Reportithe COMMISSION e rs 

regarding Section oof Chapter 4 as follows : 

ol tO) es mead to the COMLIISSIOners to be 
‘Di oe uriel HecessirV as i general mal continuing rule, 
but is trot intended te TDA to cisessof oa strictly crim, 
rnal nature. 

With thos expl pracutpon before them, the Legislature 
enacted that Revision of our laws, amd it has remamed 
unaltered ever sinee Phe profession amd the Courts 
have ever since assumed that this report and limita- 
thon of this section. was the correet Interpretation of its 


language and State os. MeDonald 20. Minn. 136. was 


decided tn accord with this view, that this Seetion liad 


‘ 


the ipplient ion fo cases of on ~“rictly ® eriminal hature. 


‘ 


lI 
The subsequeit Legislatures of Minnesota, have also 
acted on this explanation as | have before shown. 

The Supreme Court of Massachusetts in Common- 
wealth vs. MeDonough, 94 Mass., R. 587, said: 

It is desirable that all offenders against our penal 
laws should be punished, yet it is better that one should 
occasionally escape than that the fundamental princi- 
ples of the criminal law should be violated. — [t is also 
to be considered that the Legislature might have in- 
serted in the repealing act a saving clause which would 
have prevented the Defendant's escape, if thev had 
seen fit to do so. If they omitted it through mistake 
the Court cannot correct the mistake—nor lave we a 
right to decide that the omission was by mistake 


It does not seem possible that this august Court 
should under these circumstances interfere and set at 
naught the construction assumed and acted upon im 
tliat State for a quarter of a century, and do so not in 
furtherance of merey but to take the life of one not 
otherwise legally subject to execution. The interpre- 
tation given a law by the courts and people of Minne- 
<ota becomes a part of the law of that State, as much so 
as if ine porated Into the body of it by the legisiature. 

Chicago Bank vs. Kansas Bank. 136  S.. 235. 

A construction has been given the Statutes of 
Minnesota in State vs. MeDonald, 20> Minn., 136, to the 
effect that Section three (5) has no application in a case 
like the present It ts intolerable to sav of that learned 
Court and of the counsel in that ease, that thev were 
alike Imnorant of the existence of this Statute because 
tliey acted on the view of that law put upon it by the 
commissioners and for which Petitioner here contends. 

If this Section three (3) of Chapter four (4) 1s In- 
applicable and out of the discussion, then Holden’s case 
does not differ in any material respect from Medley’s 
case. The Colorado Act and the Minnesota Act are 
identical in legal effect so far as they touch any ques- 


tion Involved in this case. 


, 
i< . 

Che Petitioner contended m the Cireuit Court that 

the Governor could not fix the day of his execution, 
that this duty belonged to the judicial branch of the 
State Government. After the day was actually ap- 
pointed it became immaterial who issued the warrant 
for his execution, whether the Clerk of the Court, the 
Scoretary of State, or the Chief Executive. It seems by 
the opinion filed that hiscontention was misapprehend- 
| but as the point is probably not a Federal question, 


t. rorubyey nt is pel purstied, 


oe | 


It as goeosstbole that Ee spondents Hay here abandon 
oreotunad on wWhoieh them Return is) based and on 
ich this case was determined in the Cireuit (Court, 
l may claim that the Net of ISS} repeals nothing 
Brault jn we farlo as lo Llolden: Is Ihoperative in 
. nel therefore Chaat the prior Statute stands un- 
is tee Teneo l | Vor rable Justice Miller, who 
thy Jondoe Nelson oon the (yreuit Court, anid who 
perea been filed there (Record, prigre b>). rejected 
fetithote on tine argutenl Lrideed, it Is Inn pus 

7 tee reconetle the adjudged cases With if 
Phere one evidener mm the Act ol ISS, that it was 
thy seelaetal cal thy Laewisl ure that thie person comnvieted 
ehoulkd be executed i he eould net be first kept 1) 
~<olitary confinement on preparation torthatevent. ell 
the leowshative pProvistots both this act and the former 
“Ssicat eit, sree tee tv considered boorethye ros one Act. aus one 
Statute, and towether expressing thetwill of the Legis- 
tore of TSSO. on the sulyect of murder and Its punish 
pinerdit Ifa pear is Hnconstitutional TH hoperative ils 
Holden. the remander is not to be held to be the will 


f that legislative bodvy—and exeeuthd as if it were the 


fe gh. 


me ae — 


1 
whole law on the subject of punishment for murder. 
The legisiature have not in this case said the old law 
shall be the cule for old offenses. 

In Calder vs. Bull, 5 Dallas, 390, Clase, J., says: 


Every law that changes the punishment and in- 
flicts a greater punishment than the law annexed to | 
the crime when committed, is an ex post facto law. 


The amendment is not alone ex post facto; the entire 
punishment both the death and the imprisonment are 
er post facto. Holden cannot be punished by death 
tlone, as the Legislature have enacted that it and soli- 
tary confinement both shall be the punishment of 
murder, and it is no longer the legislative will that 
death alone shall be the extent of his punishment. 
Had the legislature so intended. it could easily have 
said that for past offences the law before amended 
should apply, or that for future offences beth should be 
mnitheted. But they failed to do either, and in legal 
effect required that both death and. solitary imprison- 
nent should be inflicted for both prist and future offen- 
ces. This amounted to amnesty, and the legislature 
is supposed to have understood the law, and to have in- 
tended that result. 

It was not the legislative will that the old law 
should remain in force unamended as to past offences, 
or they would have said so by an exception as in the 
Act of 1885. Failing to do that their intent must have 
been that both solitary confinement and death should 
be thereafter inflicted in all cases, or neither. This 
principle is not doubted in Medley Petitioner, Li4 U’. S., 
160, or in State vs. MeDonald, 20) Miun., 136. Both 
causes go Upon this construction of the Legislative wil] 
as evidenced by the Statute. 

By the Minnesota Statute of 1889, Chapter 20, sol- 
itary confinement of the prisoner from the issuing of 


the warrant for his execution until he should be exe- 


. 


ri 


‘ 
tr 


L4 


Pn posed: 1) the Fourth Section of that 


owing named persons were allowed to visit 


_ 4 . 
none other. viz Phe Sheriff and -his depu- 


soners counsel, any priest or clergyman he 


mod the tomediate members of his fam- 
mid not have a physician or relative or 
nvelition might be protracted any nut- 
murs the tive diseretion of the Grovernor : 
issue bie warrant directing his execu- 
rorftive vears hence. This new punish- 


ler whieh. in local effect thr legislature 


heer tlaee coled, Is One which TH poses additional 


1S print Cdey threat ground if seems to be 


' tral preseribed when the CTinie Wiis 
“Solitary comlbemenl Was neither author- 
mer Statute stnee TSOS) nor was its prac. 


reovart lf) Prisoners awaiting the punish- 


ar Phvts codeditroral punishment is of the 

TL retro ful character, and is justly pur 
7 mof this Court im Medlev's case. 
ste oot fact in the Court below was 

prisoner had been actually kept in solitary 


bhe Pespondents by them feturn, say 
mobeved the Act of ISS in this respect, 


the petitioner the libertiestof the jail 


wrt affidavit is filed in supporf of the re- 


, 


thie periscetiel will be adpudgedéa different 


petitioner, 1! a | riis thiat the aetual Hiiilhi- 


reap “emitinent is re vel init to the question i 
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ew 
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ny ties hitior ean by the ahnhner of con- 


his priaoner, cause his execution or his discharge, 


Toeniit i Trpest Prhiprortanl tyiils in the 


eon Ot thee criminal law 
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it bar is not different from what it would 


heen. tithe Legislature instead of passing the Act 
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paso 
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Ht) had arsended the Penal Cade. S$ J56. by 
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Ly 
inserting before the proviso the whole of Section 4 of 
this Act of 1889. 

The Statute Law is as completely and effectually 
altered as if this had been done. Hence State vs. Me- 
Donald, 20 Minn., 136, is decisive of this case. 

This later Act of 1889, is not unconstitutional and 
therefore void. It is operative and in full effect in 
Minnesota today as to offences committed since the date 
of its passage. It is the law of that State, and has effect 
assuch. As to future offenses it adds solitary imprison- 
ment to the previous punishment. As to past offences — 
it would also have the same effect, were it not that the 
Federal constitution diverts its operation into amnesty 
by forbidding it to be enforced against those guilty of 
such past offenses. The Federal constitution does not 
interfere with the Act any further than to prevent the 
punishment under it, of those guilty of prior otlenses. 
The Statute of the State remains unimpaired in all 
respects, and in full effect except in the effort to apply 
it to old offences. The amendment of the State Statutes 
and the repeal of inconsistent acts remain im full foree, 
but the Federal constitution prevents the application of 
the new Statute to the case of the Petitioner. 

If the Federal constitution made void the <Aet 
because ér post facto, it would not be the law for any 
purpose—the repealing clause in it would be void with 
the rest, and the previous Statutes would be unaffected, 
and in foree for all purposes. 

But the new law is not void. It has full force and 
operation, As to past offenses the kederal Constitution 
steps in, and takes the prisoner out of its hands—but 
leaves the State Law otherwise unatlected. ‘The adjudg- 
ed cases can not be otherwise explained, 

Ina note to Wharton vs. State, in 94 Am. Dee. 219. 
(5 Caldwell 1), it is said that an aet Increasing the pun- 
ishment for a crime and not directly repealing the old 


law. lenves offences comtritted prior Lo the pussape of 


last Statute to be dealt with under thte old law, and 
. 


tii 
tes rn snpport, Wiles os. State, 40 Ala. 39. Moore vs. State 
i) Ma. 4D. Stephen vs. State 40 Ala..67. Wade vs. State, 40 
lin 75.) Mate os. Miller 58 Ind., 399. 
Phis stetement in this note is the only authority in 


books so faras | lave discovered fort the doctrine 
feateud tre ot (tn examination of the casés eited, it will 
that they do not support this statement. The 
\iabama Statute of Dee. 15, 1865, enacted that from 
r the passage ot that act, any person who should 
of the offence of grand larceny arson or bur- 
tron thereof should sutler death or bye 

fin the penitentiary for any period hot less 

Ws lhe previous Statute, Code § 318), 

od fortmprsonmentonly. The Alidbama Court mn 
Psy. held that the words in the new act “from and after 
ot this act” eontined it tm its operation to 
committed after it was passed, and that it did not 

rh perder oflenees and sare ~The uct, certainly it} 

ty offences committed after its 


plies bw its terms ols 
Toot Vil these Alibara deetstons afe based on the 
Let ot Dee 15, 1865, and are merely constructtons 
fT tte ingtiage of that Statute, nel Holee xX positions of 
general rules applying to ez post facto ‘laws 
ln Neate os. Miller SS Tadiane, 399. the old law Ind. 
x. a }? .5g. provided that overs prerPsonl who should 
feloniously steal goods of the value of five dollars or 


« 
ipward, should be deemed guilty of grand larceny and 


punished, ete On March 3d, 1877, this law was 
vnended so as to rend fifteen in the place of five dollars. 
There was no repeal inthe amendatory act. Before the 
nmemdiment viz: on Sept Yl, IS76, the prisoner stole a 


siver watch and chain of the value of S25 The Lidi- 


ina court saves that the amended Statute is not Incon- 


sistent with the prior statute, so far as It ts applicable 


to this case, for both Statutes made the prisoner’s acts 
grand larceny. It appears then that this case does not 
sustain the note In its statement of the operation of ez 
post facto laws. The note should have said that an act 
increasing the puntshment of future offenses only, and 
not directly repealing the old law leaves prior offenses 
unaffected. 

It is submitted that the more correct rule is stated 
in Endlich on the Interpretation of Statutes, § 239, and 
the cases there cited. 

Henderson vs. Sherborne, 2 M. & W.. 236. 

Atty Genl. vs. Lockwood, 9M. & W., 391. 

Flaherty vs. Thomas, 94 Mass., 428. 

Leighton vs. Walker. 9 N. U1. 59. 


The rule and the reasons for it were clearly stated, 
in Flaherty vs. Thomas by one now a Justice of this 
(‘ourt, as follows: | 

A Statute enacted by the people, through its rep- 
resentatives to whom the legislative power has been 
intrusted by the constitution of the State, for the pun- 
ishment of a certain kind of crime, establishes a rule by 
which the actions of all persons within the jurisdiction 
are to be governed, and all violations of the rule 
punished; and thereby implies that, in the opinion of 
the sovereign legislature, the law previously existing, 
<o far as it is inconsistent with the new law, does not 
prescribe a suitable punishment for such a crime, and 
is not fit to be continued in foree: and therefore the 
later statute, laving down a new rule, in the absence of 
any qualifying clause, supersedes and abrogates the 
former law as completely as if that had been repealed 
In express words, 

Former laws indeed are nat repealed by implica- 
tion, except sofaras they are inconsistent with a later 
statute. This inconsistency may arise either from a 
new enactment which covers the whole subject, or from 
a statute which simply imposes a new punishment, 
whether greater or less in degree, for the same kind of 
erime. Where the punishment only is altered, the 


\ ’ 
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nt of the effect of the repeal depends upon the 
re of the change If itonly mitigates or alleviates 
pountersdopenestat ‘0 offence committed | while the old law 
foreoomay be pantshed according to the new and 

ler rule Deleon « Thomas, 94 Mass-, 427, and cases 
lot where the new law authorizes a punish- 
reater in degree, or so diflerent t kind that 1 
in held to be a mere anitigationeof the punish- 
wot for postanee, in the casé® of an offence 
thle bw ether fine or Hmaiprisonment, the statute 
nishes the extreme limit of imprisonment, and 
wes the junit of the fine, which may be imposed 
the Court: the former law is wholly repealed. 
calth «Daves, 11) Gray, 48, and cases cited. 
nh stich ease. a person who violated that law while 


; 


-in force, catiiiot be purniistiedd cat all: for he cannot 


«nteneed upder the old rule, beeanuse that is re- 
hel por onder the new rule. beeause that poses 


echhonent to whieh the othe mee Was tot liseble at the 

ro yt cueteldnissteoti 
Dive most pl mustble argomvent in favor of consider- 
former statutes as still applicable to offences 
ited heel eoorteVietliowds braved belore the pRISsale of 
Statute of TSG le J8O 88 7, 3. 1s that these sections 
oly to pwersots itterwards conwicted, and cuhibot, 
Lath p mers Simei reased penaltyextend to offences 
reettteced beetles thi Ir etietinent, anal therefore, =o) far 
« offenees are comecrmed, are not inconsistent with 
previens statutes and do not repeal them. But all 
tutes are titted in effeet. and usually im 
»> future offences And the argutpent overlooks 
oriroiple upon which a repeal be implheation rests, 
that the establishment of a new rule ot punish. 


enti of sell a legis itive declaration thacat the pre- 


lies t= thet Tit to eNKXist, ana thr refore <linll not be 
to any case, unless the legislature, ino order to 
t offences already commutted from going un- 


reistee A. perery dees thoeat “neh offences shall continue tw 


unished according to the previous laws. That, in 
besertpeee col Hh sthely PProViston, the ole | law cititpot 


resorted to after the new law has taken effect. forthe 
nishrent of an offemee committed before the passage 


be latter. even if the offender lies been already COll- 
I by the verdict of a jurv, is clearly settled by 


1!) 

Genl. Statutes of Minn., Ch. 118, § 6, is set out in the 
Return to the writ, and is relied upon by the Attorney- 
General as applicable in this discussion. This section 
has been the Statute Law here from the organization of 
the Territory of Minnesota. 

Minn. Revised Statutes of 1841, Ch. 130, § 1, p. 565. 

Minn. Compiled Stat. of 1858, Chap. 116, § 1, p. 779. 

Minn. Genl. Stat. of 1866, Ch. 118.8 6 p. 6654. 

Minn. Genl. Stat. of 1878, Ch. 118, § 6 p. 965. 

It was literally copied from the statutes of Wiseon- 
sin, but had its origin in Massachusetts, where it reads 
as follows: 

$1. In eases of legal conviction where no pun- 
ishment is provided by statute, the Court shall award 
such sentence as is conformable to the common usage 
and practice In this State according to the nature of the 
offence and not repugnant te the constitution, 

Mass. Grenl. Stat. of 1860, Ch. 174, 8 1, p. S44. 

Mass. Geul. Stat. of 1882, Ch. 2145, § 1, p. A203. 

When Dodge died and the crime (if any) was com- 
mitted the punishment for murder was death (Penal 
Code § 156,) and therefore punisiiment was provided by 
Statute. ana the provisions of Ch. 118. S h. did not apply. 
The statute by its terms applies only where no punish- 
ment is provided, l. c., provided aut the tine of the 
comission of the offence. To apply it to the time of 
trial or sentenee would make the punishment ex post 
facto and unconstitutional. No such construction will 
be indulged. 

This question arose under the Massachusetts Stat- 
nte in Commonwealth vs. Me Donough, 95 Mass... 583, and 
that able Court said on that occasion : 

It is said therefore that thy offence may be punish- 
ed according to the provision of (Gren. Stat. Ch. 174, § 7. 
This section provides that in case of ‘legal conviction, 
where no punishment is provided by statute, the Court 


shall award such sentence as is conformable to the 
common usage and practice of -this State, according to 
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« nature of the offence, and not repugnant to the 
opstitution. But when this offence ‘was committed 
| this complaint was made, the punishment was 
ovided by statute. and therefore the Gen. Stat. Ch. 
; did net apply toit. The penalty was repealed by 

statute of TS66, without a saving clause, and we 


must presume that the repeal was inade by the legisla- 


ure in view of the principle stated in Commonwealth v. 
Marshall, 11 Tek, 350, that if the law ceases to operate 
ts own limitation or by a repeal at any time before, 
sjudgment can be given Hence it fs usual in cvery 


repeaiing law to make it operate prospectively only. 


nea 


ind to insert a saving clause, preventirig the operation 


he repeal, and continuing the repealed law in force, 


i to all pending prosecutions, and often as to all viola- 


ns of the existing law already committed 
(0 WOLLSén, 
(Counsel for Petitioner, 
Rochester, Minn. 
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APPENDIN. 
Minnesota General Statutes of 1866. 
Chapter 94. 
Offences Against Life and Person. 


$1. The killing of a human being, without the 
authority of law, by poison, shooting, stabbing, or any 
other means, or in any other manner, is either murder, 
manslaughter, or excusable or justifiable homicide, ac- 
cording to the facts and circumstances of each case. 

$2. Such killing, when perpetrated with a 
premeditated design to effect the death of the person 
killed, or any human being, shall be murder in the first 
degree, and whoever is convicted of the same shall suffer 
the penalty of death ; but any person convicted of any 
capital crime shall be kept in solitary confinement fora 
period of not less than one month nor more than six 
months, in the discretion of the judge before whom the 
conviction is had; at the expiration of which time it 
shall be the duty of the governor to issue his warrant 
of execution. Such killing, when perpetrated by any 
uct eminently dangerous to one or more persons, and 
evincing a depraved mind, regardless of the life of such 
person, or persons, although without any design to eflect 
death, shall be murder in the second degree, and shall 
be punished by imprisonment in the State prison for 
life: when perpetrated without any design to effect 
death, by a person engaged in the comunission of any 
felony, it shall be murder in the third degree and_ be 
punished by imprisonment in the State prison not more 
than thirty vears, nor less than seven vears. 


Minnesota General Statutes of 1866. 
Chapter 118. 
Judgments in’ Criminal Cases and the Erceution Thereof. 


$3. When any person is convicted of any crime 
for which sentence of death is awarded against him, 
the Clerk of the Court, as soon as may be, shall make 
out and deliver to the Sheriff of the county, a certitied 
copy of the whole record of the conviction and sentence ; 


> 


syeritt <hball torthwith transmit the same to 

the governor ind the sentence of death shall not be 

exeented pen such convict until a warrant is issued by 

the gowernor, ander the seal of the State, with a copy 

recom thereto atin xed, commanding the sheritt 

me the exeention to be done . and the sheriff shall 

thereupon cause to be executed the judgment and sen- 
tenon of the law inypwern euch convict. 

lhe Judge of the Court at which a convic- 

reeuguiring ‘adgme nt of de ath is had, shall, lmme- 


frateliy atter conviction. transit to the ove rnor, by 
math a statement of the conviction and judgment, and 
f the testimony given at the trial 


25. In every case in which punishment in the 
State prison is awarded — any convict, the form of 
he sentence shall be, that he be punished by con fine- 
ment at beard late provided, that whenever practica- 

the term of tprisonment shall be so fixed that it 

spire between the first day of April and the ‘first 
Norvergbes 

. ¢; tr my ease of legal conviction where no 

‘hment i provided by statute, the court shall 
mward such sentenee as is according to the degree and 
wyravation of the offence. not cruel or unusual, hor re- 
pugmant to the constitutional rights of the party 


$1 Phe potishment of death shall, in all cases, 
offieted by hanging the conviet by the neck, until 
-dlead> and the sentenee shall at the time directed 
by the warrant. be exeented at such place within the 
minty asx the sherif shall select 
S12) Whenever the puntshment of death ts inflicted 
pon any convict, in obedience to a warrant from the 
wove rnor, the sheriffot the COUNEY shall be present ut 
the execution, unless prevented by sickness or other 
wualty: and he may have such nulitary guard as he 
may think proper THe shall return the warrant with a 
statement under his hand of his doings the sreon, as 
Serr aS TEDL be after the said exe utden, to the governor, 
md shall alee file in the clerk's office of the court where 
the conviction was had, an attested copy of the warrant 
vu statement aforesaid, and the elerk shall subjoim a 


bee 
2 


brief abstract of such statement to the record of eonvic- 
tion and sentence. 


Minnesota General Statutes of 1866. 
Chapter 4. 
Statutes— T heir Construction and Repeal. 


§ 3. Whenever a law is repealed, which repealed 
« former law, the former law shall not thereby be re- 
vived unless it is so specially provided, nor shall such 
repeal affect any right which accrued, any duty im- 
posed, any penalty incurred, nor any proceeding com- 
menced under or by virtue of the law repealed. 


Minnesota Session Laws of ISBN. 
Chapter Sx. 
Aw Aet to Presevihe the Penalty for the Crime of Murder in 
the Fivst Degree. Approved March Sth, 1868. 
Be at Kunacted hy the Legislature of lhe State af Minnesota. 


$1. The penalty of death asa punishment for 
crime, 1s hereby abolished in this State, except in the 
cases provided for in section two of this act, and here- 
after the penalty for the crime of murder in the first 
degree shall be as prescribed in sections two and three 
of this act. 

$2. Whenever upon the trial of any person upon 
an indictment for avin, we in the first degree, the jury 
shall have agreed upon a verdict of guilty of such of- 
fenee, such jury mav also determine in the same man- 
ner, that the person so convicted shall be punished by 
death, and if thev so determine, shall render their ver- 
dict accordingly ; and in such case the person so con- 
victed shall be punished by death, as preseribed by 
section two, of chapter ninety-four, of the general stat- 
utes, for the punishment of murder in the first degree. 

$3. Whoever shall be convicted of murder in 


-_ j 


the first degree it thy jurs Upon whose ecnviction the 
penalty is inflieted, shall not by their verdict prescribe 
the penalty of death, shall be punished by imprison- 
ment. at bard labor mn the State prison during the re- 
mainder of the term oof lis natural life, with solitary 
COPED EDO DODO TEE UDP MOTD. bread and water diet for twelve days 
noeweh vear during tha tert, to be apportioned in 
periods of not exceeding three days duration each, with 
neerval of not less than fourteen days intervening 
veh twee StrecessiVve: px riods 
| ‘The provisions of this Act shall not apply 
nor extend to an aet done, nor offense committed prior 
io the passage hereof, bat the provisions of law now in 
force ated apopolie able to the ermne of murder in the tirst 
degree, as well in respect to the penalty affixed to the 
commission of such erime, as in all other respects, shall 
be and remam in fall foree and effeet as to any such 
offense heretofore committed. | 
r Il wets and puirts of acts contravening the 
provisions of this aet, are hereby repealed 
S60 This act shall take effeet from and after its 
peresrigre’s catia approval 
\ppreved Mareh oO, DS6S. 


Note 


iT IS, S, ma hOUlnerw compilation Wis niade of the 


Statutes of Minnesota, Hy Inserting the Acts subsequent 
to TSH6) into the several Chapters of Vhe (reneral Stat- 
utesof TS66, This compilation is known as the “Gen- 
eral Statutes IS7S.° In this compilation the foregoing 


(Chapter SS ot the Session Laws of IS6GS,is inserted in 


Chapter 94 as sections 3. 4.5 and 6. 
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Minnesota Session Laws of 188.3. 
Chapter 122. 
An Act Prescribing the Punishment of Murder in the First 
Degree. Approved March 2, 1883. 
Be it Enacted by the Legislature of the State of Minnesota. 


$1. Whoever is guilty of murder in the first (1st) 
degree shall suffer the punishment of death. Pro- 
vided, that 1f in any such case the court shall certify of 
record its opinion that by reason of exceptional cireum- 
stances the case is not one in which the penalty of 
death should be imposed, the punishment shall be im- 
prisonment for life in the penitentiary. 

§ 2. The provisions of this act shall not apply nor 
extend to any act done nor offense committed prior to 
the passage hereof, but the law now in force applicable 
to the crime of murder in the first (Ist) degree, shall, 
for all purposes, be and remain in full foree and effect 
as to any such offense heretofore committed. 

$3. That sections three (3), four (4), five (5), and 
six (6), of chapter ninety-four (94), general statutes, one 
thousand eight hundred and seventy-eight (1878), as 
well as all acts and parts of acts inconsistent with the 
provisions of this act, are hereby repealed. 

$4. This act shall take effect and be in force from 
ald atter its passage. 

Approved March 5, 1885. 


The Penal Code. 
An Act to Establish a Penal Code Approved March 9th, A. 
DP). 1885. 
Be it Enacted hy the Legislature of the State of Minnesota. 


$152. The killing of a human being, unless it is 
excusable or justifiable, is murder in the first deegree, 
when perpetrated with a premeditated design to effect 
the death of the person killed, or of another. 

§$ 156. Murder in the first degree is punishable by 
death; Provided, That if in any such case the court 
shall certify of record its opinion that by reason of 
exceptional circumstances the case is not one in which 


the penalty of death should be lin posed, the punish- 
ment shall be imprisonment for life if the State prison. 

$541. Chapters 95, 94, 95, 96, 97, 98, 99, 100 and 
hat oof the General Statutes of 1878. and all acts and 
parts of acts whieh are meonsistent with the provisions 
of this act are repealed, so far as they define any crime 
or impose any punishment for crime, except as herein 
provided 

S542. This wet shall take effect on the first (1st) 
day of January, ISS6. When construed in connection 
with other statutes, it must be deethed to have been 
enacted on the sixth (6th) day of January, 1885, so 
that any statute enacted after that dav is to have the 
<ime effect as if it had been enacted, after this code. 

\pproved Mareh 9. A. DL 1885. | 


Minnesela Session Laws at ISSY. 
f hapter YU), : 
lw cle Providing thie Mock of Tnflicting the Punishment of 
death. the Manner in which the same shall be Carried 
inte b fleet, and Declaring « Violation of any of the 


Pros INUDUEN of th ix let fey hig ‘f Misdemeanor. Approve d 
& 


P lporv Ph. INN). 


Be it beneeted by the Lequslature of lhe State af Minnesota. 


st. The mode of tuflicting the punishment of 
death, shall in all cases be hanging by the neck until 
the person is cleael. 

$2. Whenever the punishment of death is in- 
Hicted Upon any convict in obedience to a warrant from 
the poverbhotl of the State, the sheriff of the county shall 
be present at the execution unless. prevented by sickness 
or other casualty; and he may have such military 
guard as he may think proper. He shall return the 
warrant with a statement under, his hand of doings 
thereon as soon as may be after the said execution to 
the governor, and shall also file in the clerk’s office of 
the court where the conviction was had, an attested 
copy of the warrant and statement aforesaid, and = the 
clerk shall subjoin a brief abstract of such statement to 
the reeord of conviction and senténee. 


op™ 


s. The warrant of execution shall be executed 
before the hour of sunrise of the day designated in the 
warrant and within the walls of the jail in all cases 
where the jail is so constructed that it can be conve- 
niently done therein; but when the jail is not so con- 
structed, the warrant shall be executed within an en- 
closure which shall be higher than the gallows, and 
shall exclude the view of persons outside, and which 
shall be prepared for that purpose, under the direction 
of the sheriff, in the immediate vicinity of the jail, or 
if there be no jail in the county, at some convenient 
place at the county seat, to be selected by the sheriff. 

$4. After the issue of the warrant for execution 
by the governor, the prisoner shall be kept in solitary 
confinement, and the following persons shall be allowed 
to visit him, but none other, viz: The sheriff and his 
deputies, the prisoner's counsel, any priest or clergyman 
the prisoner may select, and the members of his im- 
mediate family. 

$5. Besides the sheriff and lus assistants, the 
following persons may be present at the execution, but 
none other: The clergyman or priest in attendance 
upon the prisoner and such other persons as the prison- 
er may designate, not exceeding three (3) in number, a 
physician or surgeon, to be selected by the sheriff, and 
such other persons as the sheriff may designate, not 
exceeding six (6) in number, but 1.0 person so admitted 
shall be a newspaper reporter or representative. No 
account of the details of such execution, beyond the 
statement of the fact that such convict was on the day 
in question duly executed according to law, shall be 
published in any newspaper. 

$6. Any person who shall violate or omit to 
comply with any of the provisions of this act shall be 
yuilty of a misdemeanor. 

$7. All acts and parts of acts inconsistent with 
the provisions of this act are hereby repealed. 

$8. This act shall take effect and be in force from 
and after its passage. 
Approved April 24, ISS!. 
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Supreme Court of the United States 


OC TOBENW’, ThWM,. 1890. 
NUMBER 


THE STATE OF MINNESOTA, 
Defendant in Error, 
vs. 
CLIFTON HOLDEN, 


Plaintiff ih Rrror. 


RESPONDENT'S BRLEF. 


1. Slatfement of (V1se, One Frank Dodge came to his death 
at the village of Redwood Falls, in the County of Redwood, 
and State of Minnesota, on the 23d day of November, A. D. 
Is88. ‘The death was feloniously effected by the plaintiff in 
error, for which he was thereafter indicted, and, on the 28th 
day of May, 1889, found guilty of murder in the first degree, 
as charged in the indictment. At the time when the crime 
was committed the penalty was death. April 24, 1589, there- 
after, the act whose constitutionality is assailed in this appeal 
became a law and immediately operative. Section 4 of the 
act in question provides: 

‘After the issue of the warrant for execution by the Governor, the 
prisoner shall be kept in solitary confinement, and the following persons 
shall be allowed to visit him, but none other, viz: The sheriff and his 
deputies, the prisoner’s counsel, any priest or clergyman the prisoner may 
select, and the members o° his immediate family.”—( Gen. Laws Minn., 
1889 c. 20, sec, 4.) 


The plaintiff in error contends that said Statute is void as to 
his offense because ex post facto, within the ‘meaning of See 10. 
of Art t, of the Constitution of the United States and relies 


in support of his position upon the case of Medley, petitioner. 


134 U. S., 160. 
2. Argument. The defendant in error urges upon the court 


these proposit ions: 


l. That the statute of Minnesota, svpre: differs essentially 
from the Colorado statute construed in the Medley case, and is 
not subject to the constitutional objections therein considered 
and held fatal. , : 

2. That the statutes of Minnesota providing for the punish- 
ment of murder in the first degree were not repealed by the 
law of Is and that they amply provide for the execution of 
the sentence imposed upon the appeilant by the court. 


In support of the first proposition, attentron is called to the 
following considerations. , 

This court inthe Medley case. svpra, lay Stress upon the fact 
that, by the terms of the Colorado statute, «instead of contine 
ment in the ordinary county prison of the tplace where he and 
his friends reside; where they may, under, the control of the 
sheriff see him and visit him: where the sheriff and his attend 
ants must see him; where his religious adviser and his legal 
counsel may often visit him without any hindrance of law on the 
subject, the convict is transferred to « plac where im prisonme Td 
always implics disgrace, and which, as this court has judicially 
decided * * * jis itself an infamous punishment. and is 
there to be kept in solitary continement.”’ 

[t will be noted that this feature, so objectionable in the Col- 
orado statute, is: not a characteristic of the Minnesota statute. 
Under the laws of the last named state the prisoner. instead of 
being transferred to the state prison, remains in the county 
jail, where he may be easily visited by his friends, his 
counsel, and spiritual advisers. The! ordinary county 
prison ” has a well defined meaning. Solitary confinement, as 
explained in the Medley case, svpre. cannot well be inflicted in 
such a place; nor has it ever been attempted, although invar- 
iably enjoined by the executive in the warrant of execution 
issued by him when the death penalty has been inflicted, as 
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well before as since the passage of the law of 1889. As to this 
appellant, he has wholly escaped it. 

Nor is the Minnesota statute, like the Colorado statute, sub- 
ject to the further criticism that the visitation of friends, 
and others, is limited by rules which the prison authorities 
may prescribe. The Colorado statute declares, in express 
terms, that visitations shall be made ** only in accordance with 
prison regulations.” (Sec. 2.) No such provision is found in 
the Minnesota statute of ISs?). Indeed, this last named statute, 
secures to the prisoner, by the most pointed terms, the right to 
Visitation by the persons therein named, the language being, 
‘the following named persons she// be allowed to visit him.” 
(Sec. 4.) This court dwells upon this feature of the Medley 
cause, svpro, at some length. 

Furthermore, the court. in the case just cited, adverts to 
another feature of the Colorado statute. It is objected in its 
decision that ** the particular day and hour of the execution of 
the sentence within the week specified by the warrant shall be 
fixed by the warden. * * * and that the time fixed by said 
warden for such execution shall be by him kept secret. and in 
no manner divulged except privately to said persons invited by 
him to be present as aforesaid, aud such persons shall not 
divulge such invitation to any person or persons whomsoever, 
nor in any manner disclose the time of such execution. Not- 
withstanding the argument that under all former = sys- 
tems of administering capital punishment, the ofticer appointed 
to execute it had a right to select the time of the day when it 
should be done. this new power of fixing any day and hour 
during a period of a week for the execution is a new and im- 
portant power conferred on that officer, and is a departure from 
the law as it existed at the time the offence was committed, and 
with its secrecy must be accompanied by an immense mental 
anxiety amounting to a great increase of the offender's punish- 
ment.” 

No such uncertainty attends the enforcement of the Min- 
nesota statute. 

[t will be noted that the statute of 1889 in no wise affects the 
pre-existing law as to the imposition of the sentence, but ap- 
pertains wholly to the mode or manner of inflicting the penalty 
already provided for the crime of murder in the first degree. 
The penalty for that crime is provided by section one hundred 
and fifty-six (156) of the Penal Code of that state, and is as fol- 
lows: 
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“Sec, 156. Murder in the first degree is punishable hy death: provided, 
that if in any such case the court shall certify of record its opinion that 
by reason of exceptional circumstances the case is not one in which the 
penalty of death should be imposed, the punishment:shall be imprison- 
ment for life in the state prison.” : 

The Penal Code, supra, became a law Marth (th. 1885, and 
went into effect January Ist, [Ss6. (Penal Code Minn... See. 542.) 

The statutes of Minnesota have always invested the Goy- 
ernor of that state with authority to fix the date of execution. 
This is a necessary presumption from the statutes existing 
prior to the act of IS89. swpra, and is expressly provided in the 
last named act. | 

It was provided by Gen. St. Minn. Iss, (dG. 94, see. 2.) that 
“any person convicted of any capital crime shall be kept in 
solitary confinement for a period of not less ‘than one month 
nor more than six months, in the discretion of: the judge before 
whom the conviction is had, at the expiration-of which time / 
shall be the duty of the Governor to issie his warrant oferecution” 

[It was also provided by Gen. St. Minn. (c. 118. see. 3.) as 
follows: 

“When any person is convicted of any crime for Which sentence of death 
is awarded against him, the clerk of the court, as sooh as may be, shall 
make out and deliver to the sheriff of the county, a certified copy of the 
whole record of the conviction and sentence: and the sheriff shall forth- 
With transmit the same to the Governor: dnd the senteyee of death shall not 
he cxcouted upon such convict until a warrant is issued by th Grovrernor, under 
the seal of the state, witha copy of the record thereto annexed, com- 
manding the sheril?l to cause the execution to be done: and the sheriff 
shall thereupon cause to be executed the judgment and sentence of the 
law upon such conviet.” 

The last named statue has been recently twice assailed in the 
supreme court of Minnesota, which is the court of last resort 
in that state Inthe case of State vs. Holong. (38 Minn... 368) 
decided April 30. 188s, the court say. touching the authority of 
the Governor, under that statute: ‘On the notice (to stay exe- 
cution) his (the prisoner's) counsel states the grounds on which 
the appeal is taken, which are * * * * *. that the statute 
which authorized the Governor, in capital cases, to cause exe- 
cution to be done by issuing his warrant for that purpose, has 
been repealed by the Criminal Code. If we entertained any 
doubt on either of these propositions, we would not hesitate. 
in so grave a case, to stay execution until they could be fully 
and formally argued and determined in this court. But the 
Propositions ave entire lij groundless,” ; 


And again in the case of State vs. Barrett. (40 Minn:. 75) 


' 
' 


"% 
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decided January 2s, 1889, the same question was raised, and the 
court say: 

The assignment ‘of error numbered 26, by which it is urged 
that the statute granting power to and making it the duty of the 
Governor to fix and de siqnate by warrant the day of execution (Gen. 
St. Is7s. ¢. 115 $5.) has been repealed by the adoption of the 
penal code, was disposed of adversely to this construction, in 
State vs. Holong, os Minn... 568." and the question Was there 
dropped; nor has it since been passed upon by that court. 

This. then. so far as the appeal at bar is concerned, is a 
complete adjudication of the authority of the Governor under 
the statute in question, to fix the day of execution. It further- 
more substantiates the proposition that the authority so ex- 
pressiy conferred by section three (3) of the statute of 1889, 
supra, is not an innovation upon the pre-existing law, but rather 
expressive thereof. : 

Reverting once more to the feature of the Colorado statute, 
which is declared to have been unknown in the laws of that 
state at the time the statute involved in the Medley case went 
into effect, and which confers upon the warden the power of 
fixing the day and hour of the execution and admonishes him 
to strict secrecy as to the same, we insist that the Minnesota 
Statute assailed by the appeal, is in no wise ole to that ob- 
jection. Under the Minnesota statute a definite day is fixed in 
the governor's warrant for the execution, thereby relieving the 
prisoner of the mental anxiety. amounting toa great increase 
of the offender's punishment incidental to the Colorado pro 
Vision. 


It is earnestly contended that chapter 20 of the laws of Iss 
did not repeal the pre-existing law. so that. if it should be held 
that the act of 1880 is ex post facto as to appellant's offense, 
there still remains ample authority under the pre-existing law 
for the execution of the sentence. 

It is provided by the General Statutes of Minnesota (ec. 4. $5) 
as follows: 

“Whenever a law is repealed which repealed a former law, the forme 
law shall not thereby be revived, unless it is so specially provided; nor 
Shall such repeal affeet any right which accrued, any duty imposed, ans 
penaity incurred, nor any proceeding commenced, under or by virtue of 
the law repealed.” 

The defendant in error insists that the last-named statute 
must be read with, and asa part of. every repealing statute 
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enacted since its passage, unless a contrary rule is clearly 
intended by the terms of the repealing statute: 

This doctrine is firmly supported in United States vs. Reis- 
inger, 128 U. S., 398, 7 

The only question possible to be raised upon’ the statute just 
cited is as to the interpretation to be placed: upon the word 
“such”. as used in the second clause of the section. What re- 
peal is meant when the statute says, ‘nor shall svch repeal af- 
fect any right, etc?’ Tworepeals are contemplated by the 
first clause of the section. To assume acase. A given law 
makes murder punishable with death; a later. law repeals it, 
which in turn is repealed by a still later one. 

Would the terms, *‘such repeal”, in such a case relate to the 
second or third statute? Or, are they necessarily restricted to 
either? The obscurity in the letter may be relieved, it would 
seem, by reference to the manifest spirit of the act. As ap- 
plied to a case like the one at bar, is it not the, purpose of the 
provision to save from the effect of any and every repeal, in the 
absence of unequivocal terms to the contrary, all offenses aris- 
ing under the statute repealed? It is questionable if any mean- 
ing whatever can be given to the second clause, unless it be 
held to provide gs above suggested. A repealing statute is fre 
quently restricted to its repealing force; and for the purposes 
of construction here, such should be the limitation placed 
upon the repealing acts contemplated in section.3. swpra. If so, 
then the second clause were surely meaningless when it is at- 
tempted to have it relate to the repeal of the rppealing act, as 
itis manifest that no right could ‘‘accrue,” no duty be *im- 
posed” and no penalty “incurred,” under either of the repeal- 
ing acts. But the statute clearly intends that these shall have 
accrued, been imposed and incurred ‘‘under or by virtue of the 
law repealed.” 

But the construction for which the defendant in error 
contends is strengthened, if it is not made irresistible, by ref- 
erence to another provision of the General Statutes of Min- 
nesota. It is herein provided (c. 121 $$ 3, 6 (Gen. St. 1808): 

¢3. The repeal of the acts and resolves, and parts of acts and resolves, 
revised and re-enacted herein, or repugnant to the provisions hereof, shall 
not revive any law heretofore repealed or superseded, nor any office here- 
tofore abolished. 


26. It shall not affect any action or prosecution pending at the time 
of the repeal, for an offense committed or for the recovery of a penalty or 
forfeiture incurred, under any of the acts repealed, except that the pro- 
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ceedings therein shall, when necessary, conform to the provisions of the 
General Statutes, 

The above provisions clearly indicate that the policy of the 
legislature of that state. as evinced as early as 1866, and ad- 
hered to during all subsequent years, has been to guard against 
amnesty legislation in general repealing statutes. 

Assistance is derived from an examination of the legislation 
both of the federal government and the several states, as pro- 
visions similar to those now under consideration have been 
generally adopted. 

Rev. Sat. U. &., BSeea. 12. ia. 

Gen. LL. New i1., c. 1. Seca. 33, 34. 
Rev. St. Me... c. 1, See. & 

Po. . & L. 6. Se BO. Vi. 

Rev. %. ZH. Fu % LM Faw Ove. © 


wr, St. O.. v. 1, See. 6%. 


wr, St. 11., Coth. Ann. Ed., p 1184, See 4. 


and several other states. 

We have been unable to find an instance where a statute of 
this nature has been adopted that does not carefully guard 
acainst amnesty. Colorado is one of the few states which has 
not adopted this saving measure (Gen. St. Col., 1883, p. 920 
See. olAc., 

The position of the defendant in error is still further fortifi- 
Mmdby lanited States vs. Reisinger, supra There Section 15, of the 
Revised Statutes was under consideration. which is as follows: 

The re ) slof anv statute shail not have the effect to release or ex- 
tinguishany penalty, forfeiture or liability incurred under such statute, 
Unless the repealingact shall so expressly provide, and such statute shall 
be treated as still remaining in force for the purpose of sustaining any 
proper action or proseeation for the euforcement of such penalty, for- 
feiture or liabilitw.’ 

The question there raised went to the breadth of the appli- 
cation of the foregoing provision. Reisinger had been indicted 
for a violation of an act of congress, entitled: ‘‘Anact relating 
to claim agents and attorneys in pension cases,” approved June 
20th. 87s. By an act of congress approved March 3, 1881 
(21 Stat. 408, Rich. Suppl't Rev. Stat, 386) it was provided that 
the provisions of section 5485 of the Revised Statutes shall 
be applicable to any person violating the provisions of the 
aforesaid pension act. But the act of June 20th, supra, was in 
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terms repealed by an act of congress approved July 4th, 1884 
(23 Stat. 9X) without any expressed provisions therein saving 
the right to the United States to prosecute for offenses com- 
mitted in violation of said act prior to the repéal of the same. 
Reisinger’s offense occurred on the &th day of January, 1883, 
and therefore, prior to the repealing act of July 4th, 1884. 
Whether he could be punished in that state of the law depended 
Ol the scope of section 13, Supra, if prospective, it quashed 
his case; otherwise not. The court, speaking by Mr. Justice 
Lamar, as illustrative of the evident intention .of Congress in 
enacting section 15, cites section 5598. Rey. Stat. and says: 

That the legislature intended that this 15th section should 
apply to all offenses is shown by § 00%, Rev. Stat., under the 
title of * Repealed) Provisions,” which is as follows: * All 
offenses committed and all penalties or forfeitures incurred 
under any statute embraced in said revision’ prior to said 
repeal, may be prosecuted and punished in the same manner 
and with the same effect as if said repeal had not been made. 

[t was the obvious intention of § 15, Rey. Stat.. to extend 
this provision to the repeal of any statute not embraced in such 
revision, — | : 

The case at bar is not at all dissimilar, and it may be urged 
with no less force and reason that section 3, Chapter 4, Gen. 
Stat. Minn., IS¢s, as interpreted by the spirit of chapter 121 
of that compilation, is prospective in character and reaches 
‘any statute not embraced in” the compilation known as the 
General Statutes, IS78, as well as those therein contained. In 
other words, chapter L2L sustains the same relation to section 3 
of chapter 4 of the General Statutes of Minnesota as section 5598 
does to section 15 of the Revised Statutes of the United States, 
and this is obvious from a careful study of the provisions of 
both the state and federal statutes. Title 74 (Rev. Stat.) is 
entitled ** Repealed Provisions.” Section 5596 repeals gen- 
erally all Acts of Congress passed prior to December 1, 1873, 
any portion of which is embraced in said title 73. Seetion 5597 
provides that ‘all offenses committed, and all penalties or for- 
feitures incurred under any statute embraced in said revision 
prior to said repeal may be prosecuted and punished in the 
same manner and with the same effect, as if said repeal had 
not been made.” Chapter 121, Gen. Stat., 1878, together with 
chapter 122, declares generally and specifically what prior 
acts are thereby repealed. Section 3 of said chapter 121, is as 
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follows: °*The repeal of the acts and resolves. and parts of 
acts and resolves, revised and re-enacted Ie rein, - - = shall 
not revive any law heretofore repealed or suspended,” ete. 
Section 5 of said chapter 121, already quoted, is as follows: ‘It 
shall not affect any penalty or forfeiture incurred before it 
takes effect under any of the laws repealed.” ete. 

The similarity of the state and federal statute is seen with 
best advantage if we place them side by side: 


FEDERAL STATUTES. MINNESOTA STATUTES. 
Sec. 9097. The repeal of the (Ch. 121 Gen. St. 1878.) 

sereral te epilyaced 7 wen) *4). , _ . 

Serer le CMI PACEE ‘ii aid i? Sec. } ( The repeal of the acts 


rision (die ”. eere.. ‘i S.) shall 


and resol re NS ye rised and re-OM- 
not afiect any act done. ete... 


aeted herein) shall not affect any 
before the said repeal, act done, ete. before the repeal 
takes effect, 

Sec 6. It shall not affect 


ny pi alti or forfeitire in- 


Sec, es, All OME HCES CCOli- 
mitted. and all pe nalties or for- 
a ifures ineurred wnder rit stat- 
ute embraced in said revision curved before it takes effect under 
priov to said repeal, may be anu of the aiws repealed, eter 
prosecute d and punished aT) the 
Sahiie wanes and with thie Slide 
eflect, Le if said repeal had not 


heen made. 


The similarity in both letter and spirit is too plain to admit 
of doubt that the language of the court in the Reisinger case, 
supra, applies with equal strength to section 5 of chapter 121, 
of the Minnesota statute. If so, it leaves no doubt that section 
4. chapter 4, Gen. Stat.. IS7*, is not restricted in scope to said 
General Statutes. but applies as well to all subsequent legisla- 
tion in that state. 


[It may be contended that the supreme court of Minnesota 
has substantially passed upon the application of section three 
of chapter 4. of the General Statutes of that state to a case 
like that at bar. in the case of State vs MeDonald, et al., 20 
Minn... 136. 

Seemingly there is force to that contention, but. in reality, 
none. 

The defendants in that case were indicted at the December 
term, IX71, under sec. 7. ch. 98, of the General Statutes of 
1866, alleging the offense to have been committed June 17th, 
1871. Section 7, svpra, was amended by sec. 1, ch. 54, Laws 


10 


of Minnesota for the year Is72. The offense for which the de- 
fendants were indicted was the unlawfully assembling and 
pulling down a dwelling house. At the time the offense was 
committed the penalty therefor as prescribed by section 7, 
supra, Was “imprisonment in the state prison not more than 
seven years nor less than than three years. 

This was amended by section 2. chapter ¢4. of the laws of 
Is72. by adding to the penalty previously existing the follow- 
ing words: vor by fine not erceeding one thousand dollars in the 
disevetion of tne Court” The supreme court of the state held 
that inasmuch as the later statute added to and altered the 
earlier one, it Was er post facto as to the defendants. | 

The defendants were indicted and plead fo the indict- 
ments: bat instead of the case being tried at the pend- 
ing term of court. it was continued until the: follow- 
ing term. which was not held until after a session of the 
state legislature. At that session the statute was amended 
as above indicated. When the case was next called ‘up, the 
court granted leave to the defendaits to demur to the indictments, 
and the demurrer was based upon the aforesaid change in the 
statute. It does not appear from the decision nor from any of 
the attainable records of the clerk's office, that the attertion of 
the court was called to section | of chapter 4. supra, or that the 
purpose and effect of that statute was ever suggested on argu- 
ment, or otherwise. The case is not deemed by the bar of Min- 
nesota as in any sense a judicial expression by the supreme 
court of that state touching the SCOpe of said chapter. 4. nor 
should it be so regarded on this appeal. It is sufticient:to say 
that the question was neither raised before nor passed wpon by 
the court. 


The only other case when the court of that state has consid 
ered said section 3 as affecting this appeal in any way. is: Willer 
es, Miller, OW Minn. aU, As the decision is brief and recites all 


the essential facts we print it entire, as follows: 


“Section 47, Chapter 66, Gen. St. 1866, provided that service 
of a summons in an action in the District Court mav be made by 
the sheriff of the county where the defendant is found. ‘or bv 
any other person not a party to the action. This is Section 56. 
Chapter 66, Gen, St. [se5, By Section 2. Chapter 185, Sp. 
Laws IS77. it was enacted that summons to be served in the 
county of Ramsey shall be served by the sheriff of said county, 
or one of his deputies, etc. Chapter 371. Sp. Laws 1881. re- 
pealed said Chapter Ino. Defendant thereupon contends that 
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Section 2 of the act of S77 repealed, so far as Ramsey county 
was concerned, so much of said Section 47 as allowed the ser- 
vice of summons in Ramsey county by any person other than 
the sheriff; and that according to Section 3, Chapter 4, Gen. St. 
1566, the repeal of Chapter 185 did not in that respect revive 
said Section 47. Said Section 5, Chapter 4, reads: Whenever 
a law is repealed which repealed a former law, the former law 
shall not thereby be revived unless it is so specially provided. 
We doubt that this applies to repeals by implication, or those 
atfected by the provisions of an act being inconsistent with 
some provisions of a former act. But, however this may be, 
we are satisfied it does not apply to a case like this. Section 
4¢ established a general rule, intended to be uniform and oper- 
ative throughout the state. The act of IS77 established a dif- 
ferent rule for Ramsey county —-excepted that county from the 
general rule. When the act excepting it was repealed, that 
county came under the operation of the general rule established 
for the whole state. This must have been the understanding 
of the legislature, for if summons must still be served in Ram- 
sey county by the sheriff, as defendent contends, then nothing 
whatever was effected by the repeal of Section 2, Chapter 18. 
The proposition leads to this result: that while, forthe rest of 
the state, there is a statute prescribing who may serve sum- 
mons, there is no such statute operative in Kamsey county—a 
result which the legislature could not have intended. Order 
affirmed.” 

It will be observed, in the first place, that the above decision 
went simply to the first clause of said Section 3: and, in the 
second place, that the court thereby hold that the Section had 
no applicability to the case before it. There the general law of 
that state provided for the service of summons throughout the 
state; a later law made special provisions for Ramsey county, 
Which later law was subsequently repealed. The court hold in 
effect that Ramsey county having been made an exception to 
the general rule, the general rule at once became operative 
throughout that county the moment the exception was removed, 
and, manifestly, Section 3 of Chapter 4. had no application to 
such an excepting statute as the one repealed. 

It cannot be suecessfally urged therefore that the case of 
Miller vs. Miller, Supra. is at all in point on this appeal. 

What may have been the purposes of the commissioners who 
revised the statutes of 1866 as disclosed by the report submit- 
ted by them to the legislature of Minnesota, in incorporating 
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section 3 into chapter 4. of the general statutes, is wholly un. 
important at this time. Courts fora very long time, both in 
Kngland and this country. have evinced a marked disinclination 
to countenance such enquiries. Thus, in the Matter of the Dean 
of York, (2 Q. B.. p. 34.) “the report of the ecclesiastical com- 
missioners was applied to on both sides: on the one, for proof 
that the late statute was not meant to apply to the visitatorial 
power, because no recommendation to that effect is given,” and 
the court said: ‘We have frequently had occasion to observe 
that the courts have no right to look at similar reports for the 
direct purpose of construing the statutes founded upon: them, 
which must speak for themselves,” : 

Again, in) Martin ve Henning (18 Jur. 1004.) Pollock. B.. 
says: ‘‘l must protest against the construction of the statute 
being at all controlled by that. (Report of Common Law Com- 
missioners.) Several wholesome rules for the construction of 
statutes are given in Bac. Ab.. tit. Statute. I, and the reports 
of commissioners appointed by the Crown are not mentioned 
among them.” Whereupon, Perke, B.. remarked: *‘Lord Den- 
manin his judgment ina very important tithe case relied on 
the report of the real property commissioners. There can 
however be no doubt that that is not a legitimate mode of con- 
struing statutes.” ; 

So, again, in Ae ene re. Whittaker (2 C. & WK... 640.) Dehman. 
(.J.. says: “In construing an act of Parliament. we cannot 
vo into what was said in either House of Parliament before the 
act Was passed.” 

So. too. In Gorham v. Bishop of BEereter, (O Ex. ). O66 ). po i"- 
son, BB. vemarked: **We do not construe acts of Parliament by 
reference to history = In deelding Ryder v. Mills, (8 Ex. 853) on 
the Factory Act, we did not act upon what we knew had taken 
place in Parliament.” 

In Barvbat v. Allen, (7 Ex. )). O10.) Pollock: CLC, Says: “The 
history of a clause ina statute is certainly no ground for its 
interpretation in a court of law: and [| would guard myself 
against being considered as resorting to any such means.” 

In Regia af (apn , (iz A. X Ko. HL.) Denman, ©, . SAVS: 
“We were pressed with a history of the introduction of ‘this 
provision into the act in its passage through Parliament.: Of 
such facts, if capable of being ascertained, we are not permit 
ted judicialiy to take notice.” 

The following: cases containing the same doctrine are’ re- 


spectfully submitted: | : 
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Arding v. Bonner, 2 Jur. N.S. 


Rwart v. Williams, 3 Drei... 21. 


There is a marked paucity of American decisions directly 
upon this phase of the question: but in Bank of Pennsylvania v. 
The Commonwealth, (19 Pa. St. p Lo6) the court characterizes 
matters relevant to and preceding the passage of an act as of 
‘no value” and ‘‘delusive and dangerous.” and further re- 
marked that the impropriety of giving any attention to facts 
and circumstances ontside the record ought to be very easily 
seen.” 

No doubt. courts will sometimes resort to legislative journals 
and records when embarrassed, either by the obscurity of the 
text or the ambiguity of the terms of a statute. 


Blake v. National Bank. 23 Wall... 207. 


But it cannot be said that the American decisions discover a 
disposition toobserve any other or different rule than that which 
has been adopted by the English courts and illustrated by the 
foregoing citations. 

This court in Aldridge v. Williams, (3 How. p. 24.) while having 
under consideration the tariff measure of March 2, 1835, 
uses the following language: ‘In expounding’ this law, 
the judgment of the court cannot. in any degree, be infiu- 
enced by the construction placed upon it by individual 
members of Congress in the debate which took place on its 
passage, nor by the motives or reasons assigned by them 
for supportingor opposing amendments that were offered. The 
law as it passed, is the will of the majority of both houses, and 
the only mode in which that will is spoken. is in the act itself; 
and we must gather their intention from the language then 
used, comparing it, when any ambiguity exists. with the laws 
upon the same subject, and looking. if necessary, to the public 
history of the times in which it was passed:” and reaffirms this 
doctrine in United States xv. Union Pacitie Rd. Co. OL US. }). 

This rule is unquestioned by the courts of the several states 
of the Union, and, in one form or another. has been declared 
by most of them. 


The statute in question employs the term ‘penalty.” The 
% * i ‘ 
an 


rr. 


ash. 


exact words are: ‘Nor shall such repeal affect 
penalty incurred.” Very few. if any, terms employed by law 
writers are attended with less confusion or ambiguity than the 
word penalty. Defined by the lexicographer. it is ‘*punish 


ment.” (Anderson's Dict. of Law.) That meaningis given to the 
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term, as this court has pointed out in United States vs, Reisinger, 
supra, by Blackstone. and the definition is approved by this 
court in the Reisinger case. 

The statute having employed a term of such universally ac 
cepted significance, ina most natural use, the court will vest 
it with no other meaning. whatever the circumstances attending 
the passage of the act. 

Courts feel constrained to give the words of statutes their 
natural meaning, even when there is the strongest ground for 
supposing that such a construction is not consonant with the 
intention of the legislature.” 


Re. vr. Commissioners oO A. dB. p. 86. ; 


Nowe // .. Mayor of Wovreeste re. {) Ky. p)- 465. 


¢ 
Phe words of a statute, when umabiguous, are the true guide 
of the legislative will. 


Rich q”. Ne Ysor, v4 Pa. S/, Si). 
lyited States 2. Ragdale, Tempest, 197. 
United Slates vs. Warner, 4 MeLean, A463. 


On subjects relating to courts and legal process, the legisla- 
ture are to be considered as speaking technically, unless from 
the statute itself, it appears that they used the terms in a more 


popular sense. 


Merchant's Bank ve. Cook, Pick. (Mass.) 405. : 
Where a word has a clear and settled meaning, at common 
law, it is to have the same meaning in construing a statute in 
which it is used. 


Adams v. Turrentine, & Tred. (N. CL.) L., 146. , 
lnited States v. Magill, 1 Wash.. 4603. . 
kar Parte Vineent, 20 Ala... 145. 

Apple v. Apple, 1 Head. (Tenn) dAs. 


When the language is not only plain but admits of but 6ne 
meaning, the task of interpretation can hardly be said to arjse, 
and those incidental rules which are mere aids, to be invoked 
when the meaning is clouded, are not to be regarded. 


West. U. Tel. Co. v. District of Columbia, 2 Cent. Rep., 604, 


Nor will courts speculate on the intention of the legislature 
when the words it has used are plain. : 


Samuel v. Nettleship, 3 QV. B., p. 192. 
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But it may be fairly insisted that the term penalty has 
acquired a statutory interpretation by Chapter 121 of the Gen- 
eral Statutes, 1878, of Minnesota. We quote only sufticient 
portions of the provisions of that chapter to establish the point 
we desire to make. 


43. The repeal of the acts and resolves, etc., revised and re-enacted 
herein, ete., shall not revive any law heretofore repealed, 

24. It shall not affect any act done, or any right accruing, accrued or 
established, or any proceedings, doings or acts ratified or contirmed, or 
any action or proceeding had or commenced jn @ erred cause, before the re- 
peal takes effect, ete. 

ed. it shall not affect cimiy pr nalty or forfeiture inenurved before it takes 
effect, under any of the laws repealed, ete. 


Clearly, section 4, supra, contemplates civil actions and pro- 
ceedings, while the following section just as manifestly implies 
criminal actions. 


[tf 


The position is certainly untenable that the provision of the 
Minnesota statutes, which invests the Governor of that state 
with the power and duty of designating the day of execution, 
contravenes the constitutional provision according to the 
accused the right to be tried by the law of the land. 

The court below was averse to listening to a discussion of 
that proposition, nor would the defendant in error now advert 
to it except out of deference to the recognized ability of the 
opposing counsel, by whom it has been raised, and is now in- 
sisted on. 

Without essaying the difficult task of defining the phrase 
‘due process of law,” or “law of the land.” we respectfully 
urge that one who has been tried to jitdg@ment in strict con- 
formity with every constitutional right, and receives a sentence 
of the law in full accord therewith, is in no position to com. 
plain that the law of the land has been violated because it is 
left to the chief executive of a state to tix the day on which 
that sentence shall be executed. Such a contention does vio- 
lence to the spirit as well as the letter of Magna Charta itself. 
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° 

“No freeman shall be taken, or imprisoned, or be disseised of ‘his free- 
hold, or liberties, or free customs, or be outlawed, or exiled, or any others 
wise destroyed; nor we will not pass upon him nor condemn him, but by 
lawful judgment of his peers, or by the law of the land.” 

Magna Charta, Cap. 29. 

The words, “by the law of the land,” as used originally in 
Magna Charta, are understood to mean due process of law, that 
_is, by indictment or presentment of good and lawful men; and 
this. says Lord Coke, is the true sense and exposition of those 
words. The better and iarger detinition of due process of law 
is. that /f means lamin its re (ilar Course of administration through 
courts of justice, 

> Kent Com... 13. 

[lt may be stated generally that due process of law requires 
an orderly proceeding, adapted to the nature of the.case, in 
which the citizen has an opportunity to be heard, and to:defend, 
enforce and protect his rights. | 


’ e ) 4 
Cooley qi}i (ops, oe | edede?, 


Mr. Webster's detinition in the case of Dartmouth College vs. 
Woodward, 4 wheat, ols, need only to be suggested to be: remem- 
bered. ‘By the law of the land is most clearly intended the 
general law: a law which hears before it condemns; which pro- 
ceeds upon inquiry, and renders judgment only after trial. 
The meaning is, that every citizen shall hold his life: liberty, 
property, and immunities under the protection of the. general 
rules which govern society.” ; 

It implies the right of the person affected thereby to be pres- 
ent before the tribunal which pronounces judgment upon the 
question of life, liberty or property, in its most comprehensive 
sense; to be heard, by testimony or otherwise, and to have the 
right of controverting, by proof, every material fact which 
bears on the question of right in the matter involved. 

Zeigler vs. South and North Ala. Rd. Co., O38 Ala., p. 599. 


*)*) 


People is, Supervisors, ‘4 a 


The language of Mr. Justice Johnson in Bank of Columbia vs. 
Okely, 4. Wheat., 230, and approved in Hurtado vs. California, 
(110 7. S., 516), is appropriate in this connection: ‘‘As to the 
words from Magna Charta, incorporated into the constitution 
of Maryland, after volumes spoken and written, with a view 
to this exposition, the good sense of mankind has at lastsettled 
down to this: That they were intended to secure the individual 


from the arbitrary exercise of the process of government, un 
restrained by the established principles of private right and dis- 
tributive justice.” 

This court has said in Hurtado vs. Calfornia, supra, that “there 
is nothing in Magna Charta. rightly construed as a broad 
charter of public right and law, which ought to exelude the 
best ideas of all systems and of every age: and as it was the 
characteristic principle of the common law to draw its inspira 
tion from every fountain of justice, we are not to assume that 
the sources of its supply have been exhausted. On the con- 
trary, we should expect that the new and various experiences 
of our own situation and system will mould and shape it into 
new and not less useful forms. * , * It follows that 
any legal proceeding enforced by public authority, whether. 
sanctioned by age and custom. or merely devised in the disere- 
tion of the legislative power, in furtherance of the general 
public good, which regards and preserves these principles of 
liberty and justice, must be held to be due process of law.” 

The foregoing citations upon this branch of the case, drawn 
from a large array of American authorities, selected it may be 
not with commendable discernment or judgment, serve, never 
theless, to fairly indicate the meaning with which our courts 
have invested the phrase. «‘law of the land.” Tried by these 
interpretations, the Minnesota statute in question, in no wise 
intrenches upon the constitutional rights of the plaintiff in er 
ror. With much greater reason might it be urged that a pre 
sentment by a grand jury. time honored and well nigh univer 
sal in its observance, is an inalienable constitutional right: but 
this Court in Hurtado vr. California, supra, has said that the 
words “due process of law” in the fourteenth amendment of the 
Constitution of the United States. do not necessarily require 
an indictment by a grand jury ina prosecution by a state for 
murder, 

In all the cases examined upon this subject. and they are 
very numerous, we have failed to meet one. which, by the most 
forced construction. supports in any tneasure. the contention 
of the prisoner's counsel. 

In his case, the law. in the fullest meed of justice. heard be 
fore it condemned: proceeded upon inquiry and rendered judg 
ment Oney after trial, Whether his case be viewed from the 
standpoint of Magna Charter. or the Fourteenth Amendment 
of the Federal Constitution. every principal of liberty and jus 
tice, guaranteed by either, has been accorded to and enjoyed 
by him. 


° 
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WILLIAM E. BASSETT VS. THE UNITED STATES. 1 


1 Unirep STATES OF AMERICA, ® 
Territory of Utah, = 


At a stated term of the district court of the first judicial district 
in and for the Territory of Utah, begun and holden in the city of 
Ogden, within and for the district and Territory aforesaid, on the 
fifteenth day of November, A. D. 1886, and continued by adjourn- 
ment to and including the nineteenth day of November, A. D. 1886. 


‘Tue Unitrep STATES OF AMERICA 
aga inst \ 
Winttram FE. Basserr. j 


The grand jurors of the United States of America within and for 
the district aforesaid, in the Territory aforesaid, being duly im- 
panelled and sworn, on their oaths do find and present that Wil- 
lian EK. Bassett, late of said district, in the Territory aforesaid, here- 
tofore, to wit, on the second day of May, in the year of our Lord one 
thousand eight hundred and seventy-two, at the town of Cardiff, in 
Wales and in the Kingdom of Great Britain, did marry and take to 
wife one Sarah Ann Williams, and did then and there have her as 
his legal wife. 

That thereafter and on or about the 14th day of August, 
2 A. D. 1884, and before the finding of this indictment, at the 
county of Cache and Territory aforesaid and within the juris- 
diction of this court, he, the said William E. Bassett, did unlawfully 
and whilst his lawful wife, the said Sarah Ann Williams, was still 
alive marry and take to wife one Kate Smith, and so the grand 
jurors aforesaid on their oaths aforesaid do say, find, and present 
that said William E. Bassett, on or about the day last aforesaid, at 
the county and Territory aforesaid, in manner and form aforesaid, 
did commit the crime of polygamy, against the form of the statute 
of the said United States in such case made and provided and 
against the peace and dignity of the same. 
LU. H. DICKSON, 
U.S. District Attorney, 
By OGDEN HILES, 
Asst U. S. Att'y. 
WM. FARRELL, : 


Foreman of Grand Jury. 


(Endorsed :) Witnesses examined before the grand jury, Sarah 
Williams Bassett. No. 984. First district court, Territory of Utah. 
The United States of America against William E. Bassett. Indiet- 
ment for polygamy. A true bill. Wm. Farrell, foreman of grand 

jury. Presented in open court by the foreman of the grand 
3 jury and filed by - this 23rd day of November, 1886. T. 

- Perkins, clerk. U.H. Dickson, U.S. att’y. by Ogden Hiles, 
ass’t U. S. att’y. sae 23rd, 1886, defendant arraigned. De- 
cem be Mth, 1886, defendant plead not guilty. 
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2 WILLIAM E. BASSETT VS. THE UNITED STATES. 
In the District Court of the First Judicial District of the Territory 
of Utah. 


THE UNITED STATES OF AMERICA ) Arraignment, Order for Copy 
against of Indictment,.and Order 


Witii1aM E. BAssetr. if Setting Time to Plead. 


In this cause the defendantant was arraigned in open court before 
the bar thereof, and, upon the indictment being read to him and he 
being called upon to plead thereto, said defendant demands a copy 
of said indictment as material and necessary to his defense, and re- 
fuses to plead without such copy ; whereupon the court orders that 
the clerk furnish such copy; and defendant is, on mation of C. C, 
Richards and H. H. Rolapp, who appear as counsel for said defend- 
ant, granted until Monday morning, December 27th, At LD. 1886, at 
10 o'clock, to plead to said indictment. 

In open court. 


(Signed) H. P. HENDERSON, Judge. 
Dec. 23rd, 1886. 


4 In the District Court of the First Judicial District of the 
Territory of Utah, County of Weber. 


Tue UNITED STATES OF AMERICA 
against 
WitiraAM FE. Basserr, Indicted for Polygamy. 


Now comes the said defendant and moves the court to set aside 
the indictment herein on the ground that it is not found and_ pre- 
sented as prescribed in the act regulating the mode of procedure in 
criminal cases, in this, that it appears said indictment was found 
without legal evidence or without any evidence other than that of 
the lawful wife of the defendant. 

BEN. SHEEKS anp C. C. RICHARDS, 
Attys for Deft. 


(Endorsed :) No. 984. 1st dist. court, Utah. The United States 
vs. Wm. E. Bassett. Motion todismissindictment. Filed Dee. 27th, 
1886. ‘T. A. Perkins, clerk. 


In the District Court of the First Judicial District of thé Territory 
of Utah, County of Weber. 


UNITED STATES OF AMERICA 
against | 
Witit1AM E. Bassett, Indicted for Polygamy. 
5 UTAH TERRITORY, |... ( 


> $$. 


Cache County, | ; 


Sarah Ann Williams Bassett, being first duly sworn, deposes and 


says— 
‘That on or about the nineteenth iw of November, 1886, she ap- 


WILLIAM E. BASSETT Vs. THE UNITED STATES. o 


peared and testified before the grand jury of said court for the No- 
vember term thereof, 1886, respecting the offence of polygamy 
charged to have been committed by the said William E. Bassett and 
set out in the indictment on file herein, and that she is the identical 
person named in the said indictment as the lawful wife of the said 
defendant. 

Deponent further saveth not. 


SARAH A. W. BASSETT. 


Subscribed and sworn to before me this 25th day of December, 
1886. 
JAS. T. HAMMOND, 
[NOTARIAL SEAL. | Notary Public, Cache County, Utah. 


(Endorsed :) No. 984. Ist dist. court, Utah. United States, ete., 
vs. Wm. E. Bassett. Affidavit. Filed Dee. 27th, 1886. T. A. Per- 
kins, clerk. 


6 In the District Court of the First Judicial District, Territory 
of Utah, County of Weber. 


Tue Unxrrep Srates or Au — 
against No. 984. Polygamy. 
Wirttiam E. Basserr. 


Order Overruling Motion to Set Aside and Dismiss Indictment. Plea, 


Comes now the defendant before pleading herein and, by his 
counsel, C.C. Richards and Ben. Sheeks, Esq., moves the court to 
set aside the indictment herein and files his motion in writing, with 
an affidavit in support thereof; and said motion, after argument by 
said counsel for defendant for and the U. 8. dist. attorney against 
the same, was submitted to the court for its decision, and the court 
now here orders that said motion be, and the same is hereby, over- 
ruled; to which ruling and order of the court defendant, by his 
counsel, now here duly excepts. 

And defendant, being called upon to plead to the indictment 
herein, pursuant to time heretofore granted, plead not guilty 
thereto. 

And, on motion of the U.S. dist. attorney, it is ordered that this 
cause be, and the same is hereby, set for trial upon Dee. 31st, A. D. 
1886, at 19 o'clock a. m. of that day. 

In open court. 


(Signed) - H. P. HENDERSON, Judge. 
7 In the District Court of the First Judicial District, Territory 


of Utah, County of Weber. 


Tue UnitTep STATES OF AMERICA . . 
Pik ITE : No. 984. P 
against 
WititraAM E. Basser. 


olygamy. Trial Coin- 
menced. 


In this cause the defendant, with his counsel, being in court and 


4 _ WILLIAM E. BASSETT Ys. THE UNITED STATES. 


ready for trial, then came the following jury, to wit, Temple Short, 
Andrew Larsen, C. A. Ekhurd, John Gerner, William Beeton, Ed- 
ward Sewell, John Allen, A. I. Stone, Mark Fletcher, Charles Jay, 
George Burrows, Joseph Jenkins, good and lawful men, who, being 
legally chosen, called, emmpanelled, and sworn well and truly to try 
said cause, sat together and heard the testimony in part, and the 
further hearing hereof is continued until to-morrow morning, Jan. 
Sth, 1887, at 10 o'clock. 
In open court, Jan. 4th, 1887. ; 
(Signed) H. P. HENDERSON, Judge. 


In the District Court of the First Judicial District of the Territory 
of Utah, County of Weber. 


Tur Unirep STates OF AMERICA ) 
against 
Wittiam Kk. Basserr. j 


No. 984. Polygamy. Trial Con- 
tinued. 


The jury heretofore empanelled in this cause again came 
8 and sat together and heard the evidence in conclusion, and 
the further hearing hereof is continued until to-morrow morn- 
ing, Jan. 6th, 1887, at 1V o'clock. 
[n open court, Jan. 5th, 1887. ’ 
(Signed) H. P. HENDERSON, Judge. 


In the District Court of the First Judicial District, Territory of 
Utah, County of Weber. 


‘Tne Unrrep States or America ) No. 984. Polygamy. Trial Con- 


against eluded. Order Overruling Mo- 
Wirttiam KE. Basserr. tion for New Trial. 


Judgment and Order Admitting to Bail Pending Appeal. 


‘The jury heretofore empanelled in this cause again came and sat 
together and heard the arguments of counsel and the instructions of 
the court, and retired from the bar thereof, in charge of a sworn 
officer, to consider of their verdict, and subsequently they return- 
into court and, being called, answered to their names, and on their 
oath- say: ) 

“We, the jury empanelled in the above-entitled cause, find the 
defendant, William E. Bassett, guilty as charged in the indictment. 

ANDREW LARSEN, -Foreman.” 


And now comes the defendant and, by his counsel, moves the 
court for a new trial herein upon all statutory grounds, and the 
court now here, being fully advised in the premises, orders 
if) that said motion be, and the same is hereby, overruled and 
denied ; to which ruling and order of the court defendant, 
by his counsel, now here duly excepts. 
And comes now the defendant and in open court waives time for 
sentence and asks that judgment be now pronounced. * 
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The defendant, with his counsel, came into court. Said defend- 
ant was dulv informed of the nature of the indictment found against 
him herein by the grand jury of this court on the 20th day of No- 
vember, A. D. 1886, charging him with the crime of polygamy, of 
his arraignment, and of his plea of not guilty as charged in said 
indietment entered herein on the 27th day of December, A. D., 1886 ; 
of his trial, and of the verdict “ guilty as charged in the indiet- 
ment” rendered by the jury on the 6th day of January, A. D. 1887. 

Defendant was then asked if he had any legal cause to show why 
judgment should not now be pronounced against him, to which he 
replied that he had none; and no sufficient cause appearing or 
being shown to the court, thereupon the court renders its judg- 
ment. 

That whereas said defendant, William E. Bassett, having been 
duly convicted in this court of the crime of polygamy, it is there- 

fore ordered, adjudged, and de - b- ‘reed thr: “at the said William KE. 
10 Bassett be imprisoned in the penitentiary of the Territory of 

Utah, at the county of Salt Lake, for the term of five years, 
and that he do forfeit and pay to the United States of America a 
fine of five hundred dollars, and that he do stand committed into 
the custody of the U.S. marshal for Utah Territory until such fine 
be fully paid. 

You, said defendant, William KE. Bassett, are remanded into = 
custody of the United States marsha! for the Territory of Utah, 
be by him delivered into the custody of the wi arden or other mene 
officer of said penitentiary. 

You, said warden or other proper officer of said penitentiary, are 
hereby commanded to receive of and trom said United States mar- 
shal him, the said William KE. Bassett, convicted and sentenced 
as aforesaid, and him, the said William E. Bassett, to safely keep 
and imprison in said penitentiary forthe term asin this judgment 
ordered and specified. 

And now, on motion of defendant, by his counsel, and the U.S. 
district attorney consenting, and it appearing to the court that de- 
fendant is about to appeal to the supreme court of Utah Territory 
from the orders and judgment made and entered herein, it is 
ordered that defendant be, and he is hereby, admitted to bail pend- 
ing such appeal; and the bond now on file herein is approved and 

adjudged a sufficient bond on such appeal. 


11 In open court, Jan. 6th, 1S87. 
(Signed) H. P. HENDERSON, Judge. 


In regard to bill of exceptions, transcript of which should here 
appear, see certificate at end of this transcript on appeal. 


t PERKINS, Clerk. 
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In the District Court of the First Judicial District of the-Territory 
of Utah, County of Weber. 
Tue Usirep Srates, Xe :) 
. >No. 954. Def’t’s Requests to Charge. 
Wa. bk. Basser. 
You should not conviet defendant unless there is other evidence 
lleged marriage with Kate Smith,at Logan, in August, 1884, 


of his al 
than his admission testified to by the first witness (Sarah Ann Wil- 


's 


liams Dass tt}, which tends to show that he married Kute Smiths 
before his divorcee from his former wife, Sarah Ann Williams Bas- 
=f tf 


(Endorsed :) Refused. UH. P. Henderson, judge. 


2 If, in your judgment, the facts testified to for the prosecution 
aside from defendant's admissions and confessions, add no 
12 weight whatever to such confessions and do not In:any way 
tend to establish the marriage with Kate Smith before de- 
fendant’s divorce, you should find defendant not guilty. 


(Endorsed :) Re fused. i ITenderson, judge. 


$3. The court instructs the jury that the bonds of matrimony ex- 
isting between the defendant and Sarah Williams Bassett were dis- 
eolyved by the decree of divorce introduced in evidence on athe 15th 

of J inuary, ISS6, and the Inarriage and cohabitation between 


efendant and Kate Smith after that date would be lawful. 


Endorsed :) Refused except as given in gen’l charge. H. P. Hen- 


derson, pudae 
Endorsed:) No. {S4. The United States vs. Wm. E.: Bassett. 
Det't’s requests to charge. Filed Jan. 6th, 1887. T. A. -Perkins, 


In the District Court of the First Judicial District of the Territory 
of Liah, Weber County. ' 


l'<iTep STaTes Or AMERICA 
vs. > Notice of Appeal. : 
Wistramw bk. Bassett. 


Please take notice that the defendant above named hereby 
i ippeals to the supreme court of Utah Territory from the 
ndgement and sentence of said district court made and en- 
tered therein in said action against said defendant on the 6th day 
of January, A. D. 1887, and from the whole of said judgment. 
SHEEKS ann RAWLINS, 
Attys for Defendant. 


To U. IL. Dickson, U.S. district attorney for Utah Térritory. 


Endorsed :) In first district court of Utah. No. 984. United 
States vs. William E. Bassett. Notice of appeal. Received copy of 
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within this 19th day of January, A. D. 1887. U. H. Dickson, dis- 

trict attorney. Filed January 19th, 1887. T. A. Perkins, clerk. 

In the District Court of the First Judicial District, Territory of Utah, 
Weber County. 


UniTED STATES OF AMERICA 
vs. 
Witxt1aAM E. Basserr, Defendant. 


The defendant above named having appealed to the supreme 
court of Utah Territory from the judgment and sentence of 

14 the district court in and for the first judicial district in said 
Territory rendered on the 6th day of January, A. D. 1887, in 

said prosecution against said defendant, I therefore, as judge of said 
court and being advised as to the questions which will arise upon 
said appeal, do hereby certify that 1n my opinion there is probable 
cause for said appeal. 


H. P. HENDERSON, Judge. 


(Endorsed:) No. 984. Ist dist. court, Utah. United States vs. 
Wm. E. Bassett. Certificate of probable cause for appeal. Filed 
January 19th, 1887. T. A. Perkins, clerk. 


Territory or Uran, | 

County of Weber, 

I, T. A. Perkins, clerk of the district court of the first judicial 
district of the Territory of Utah, do hereby certify that the above 
and foregoing are full, true, and correct copies of the following- 
named papers and record entries on file and of record in my office 
in the case of The United States of America against William E. 
Bassett, No. 984 of the files of said court, as the same now appears 

on file and of record in my office, to wit: 
15 Indictment, record of arraignment, &e., motion to dismiss 

indictment, affidavit on said motion, order overruling motion 
to dismiss indictment and record of plea, record of trial as entered 
on Jan. 4th, 5th, and 6th, A. D. 1857, order overruling motion for 
new trial, judgment, order admitting to bail pending appeal, de- 
fendant’s request to charge, motion of appeal and certificate of prob- 
able cause for appeal, together with the date thereof and endorse- 
ments thereon. , 

And I further certify that a copy of defendant's bill of exceptions 
in said cause is not made part hereof because said bill of exceptions 
is in the possession of defendant’s counsel, at the city of Salt Lake, 
and because I am informed by said counsel that it has been stipu- 
lated by and between themselves and the United States district 
attorney for Utah Territory that the original thereof in place of 
such copy should be used in the supreme court upon this appeal. 

In witness whereof I have hereunto set my hand and 
[skaL.] the seal of said court this the 20th day of January, A. D. 
1887. 


s § be 


T. A. PERKINS, Clerk. 
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16 [Endorsed:] The United States of America against Wii- 
liam E. Bassett. Transcript oa appeal. FVFilede2d Feb’y, 

ISS; ne | Sprague, lerk 

17 In the District Court for the First Judicial District, Territory 


ol Ltah, Weber County. 


Tune Usnirrep STATES OF AMERICA 
1's > Polygamy. 
Wittiam bk. Bassett. 


Re it remembered that on the trial of this cause in the district 
court of the tirst padicial district of Utah Territory, at the November 


term thereof, the following, among other, proceedings were had and 
the exeeptions hereinafter specified were duly taken by tlie defend- 


nt, to wil ‘ 
6 
Is ). Theechallenge to Juror Andrew Larsen.—ANDREwW LaAr- 


<EN, a petit jurvinan, being called into the jury-box by the 

clerk of the court, and being sworn to answer questions‘ as to his 

lifications to act as a juror in the trial of this case, the following 
jt q*e*e'e] iit? s Were had bs 

Mr. Riemanos: Mr. Larsen, did you ever belong to the Mormon 


: ; 
Cnureh 


, 
Mr. Larsen: Yes, sir. 

(). Llow jong since you left the church ? 

\ It is a nur be rorvyears ue. : 
() Did you ever live in the practice of polygamy ? . 


\. | did before I lett the echureh. 
‘J Wiiat caused you at that time to discontinue that practice ? 
\. Because that good sound reason and COIMMOnD sense got the 


mee 


Mr. Sueeks: We challenge the juror for cause. 
Mr. Dickson: We deny the challenge. It doesn’t appeaf that he 
isa poiveatiist now : | 
Mr. Ricuanos: Mr. Larsen, did you believe at one time that it 
wis rig hit fora man to have more than one living and undivoreed 
Wii 
A. I did 
(). Upto what time? 
A. Seventeen Years ago. 
(). Have you ever been divorced from your plural wife ? 
it A. No, sir; L haven't; only by the church. : 
Mr. Dickson: You have a pardon from the President ? 
A. Yes, sir 
(). Have you got it with you? 


A. No, | “ain ¢ 


(). Where ts it? : 
A. It is home where I stay. 

: ' 9 
(). Llow far is that from here * : 
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A. It’s only four blocks. 

Mr. Hives: Itis a pardon by President Arthur is it not? 

A. Yes, sir. 

Mr. Rawiins: We challenge him, if your honor please, on the 
ground that he has been a polygamist. 

Mr Dickson: How long would it take you to-get the pardon ? 

A. Oh, about twenty minutes. 


Mr. Dickson: I wish to see that before we go on with the case. 
Mr. Rawtins: We will adinit that he has been pardoned. 
Mr. Dickson: I want to see the conditions of the pardon. 


Mr. Rawitys: I understand, Mr. Larsen, that you at one time did 
live in the practice of polygamy with more than one woman ? 
A. Yes, sir. 
(). How long is it since you ceased to live in that relation ? 
20 A. Seventeen years ago. 


Mr. Dickson: I understand you to say, Mr. Larsen, that you now 
believe it is wrong for a man to live in the practice of polygamy ? 
A. I do. | 


The court takes a recess for 10 minutes, and at the expiration of 
that time Mr. Larsen places his pardon in the hands of the district 
attorney. 


Mr. Dickson: This pardon removes all his disabilities. It seems 
to be unconditional. It reads as follows: 


“Chester A. Arthur, President of the United States of America, to all 
to whom these presents shall come, Greeting: 

“ Wliereas Andrew Larsen, of the Territory of Utah, having been 
guilty of bigamy or polygamy and unlawful cohabitation before the 
passage of the act approved March 22, 1882, entitled ‘An act to 
amend section 5352 of the Revised Statutes of the United States in 
reference to bigamy, and for other purposes,’ has become subject to 
certain penalties and political disabilities 

“And whereas having been assured that he has abandoned these 
unlawful practices and noe longer countenances or gives any support 
thereto, and that he has not been guilty thereof since the passage of 
the act aforesaid, and is now a law-abiding citizen ; 

“And whereas the commission appointed under authority 

21 of the said act, and the Governor and justices of the supreme 

court of the Territory having recommended him as worthy 

of the amnesty contemplated in sectien 6 of the above-entitled act, 

for which he in good faith has ap plied and made oath as required 
in such cases 

* Now, therefore, be it known that I, Chester A. Arthur, President 
of the United States of America, in cousideration of the premises, 
divers other good and sufficient reasons me thereunto moving, do 
hereby grant to the said Andrew Larsen a full and unconditional 
pardon. 

“In testimony whereof I have hereunto signed my name and 
caused the seal of the United States to be affixed. 

2—110 
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“ Done at the city of Washington this 27th day of March, A. D. 
1SS4, and of the Independence of the United States the 108th. — 
“TsEaL.] CHESTER A. ARTHUR. 


“By the President: 
“FREDK T. FRELINGHUYSEN, 
ss Secre lary of State.” 


Mr. Dickson: I submit that that removes any disabilities under 


which he was laboring. 
The Cover: Mr. Rawlius, do you insist upon the challenge? 
Mr. Rawtins: Yes, sir. , 
Pie Court: In the fore part of that pardon it recites the fact that 
he is under certain political disabilities. ; 
22 Mr. Rawaiins:. Yes, sir. 
The Courr: Not having the right to sit on a jury—is that 


; 


a political disability * 
Mr. Dickson: It is an abridgment of one of the rights of citizen- 


lhe Covrr: Lam inelined to take that view of it. IU don’t feel as 
eortain about it as L wish | did, but | am inclined to take that view 


of it, that the pardon makes him eligible to sit on the jury. If the 
ict attorney denies the challenge IT will rule that way. 


for defendant except to the ruling of the court. The de- 
cercised three peremptory challenges in the empanelling of 


AF 


\irs. Saran Aww Bassett sworn for the prosecution : 


(). What is your full name? 


\. Sarah Ann Williams Bassett. 
‘J \ ut maiden namie Was Williams t 


\. Yes, sir 
(). Were you ever married to the defendant here ? 
A. Yes, sir 
(1). When and where? 

\. | was married to him on the 2nd of May. 


; 


() In what vear'’ 


(). Whereabouts ? 
In Cardiff, Wales 

iF In the kK ingdom of Great Britain ? 
A. Yes, sir 
) When did you come to this country ‘ 
\. L arrived in this country on the 19th day of July, 1§72. 
(2. Where did you go to live after you reached this Territory— 


; 


) 


ir husband ' 
‘first place was at Mr. Merrill’s,in the 17th ward, Salt Lake 


(). How long did you live there? : 
\. That I don’t remember. We didn’t live there very long. 
(») lid you afterwards move to Logan? 
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A. We move from that place to another in Salt Lake City. 

Q. But finally you moved to Logan ? 

A. Yes, sir. 

©. When was that, about ? 

A. I believe it is nine years the 19th of this month. 

Q. And did‘you afterwards leave there, you and your hasband, 
and return to Salt Lake City ? 

A. Yes, sir. 
@. When was that? 
A. We left Logan on the 26th day of May, 1884. 
QQ. And went to Salt Lake City ? 
A. Yes, sir. 
Q. Do you know Kate Smith ? 
A. Yes, sir. 
Q. Did you ever have a conversation with the defendant in which 
he made any statement to you respecting his marriage to Kate 

Smith ? : | 
24 Mr. Rawutns: I will ask you, if you ever did have any such 
conversation, whether there was any other person present at 

the time of the conversation ? 

A. No; there was not. 

Q. I will ask you, further, if at the time of the conversation you 
were his lawful wife ? 

A. Yes, sir. 


Mr. Rawttiys: We object, if your honor please, to this question 
and any testimony in relation to any conversation between this wit- 
ness and the defendant for thie reason that she is incompetent to tes- 
tify against the defendant in respect to any matter which transpired 
between them during their marriage,and that she is incompetent to 
testify to any communication from the defendant to her during the 
marriage. 

The Court: There is one question, Mr. Rawlins, I would like to 
ask the witness. It is preliminary, merely, and it is a matter I 
would like to know before entering into the consideration of this 
question. I should like to ask her whether she desires in this case 
to be sworn er not—whether she has any objection to being sworn ? 

Mr. Rawuins: I will ask her the question. 

Mr. Rawcins to witness: Have you any objection to being sworn 
and testifying in this case ? 

Wirness: No, sir. 

Mr. Rawiins: The defendant objects, and I make the objection on 
his behalf. 

25 Jury admonished by the court and recess taken until 2 
p. m. 
2 O'CLOCK P. M. 

Objection argued at length by Mr. Rawlins for the defendant and 

by Mr. Dickson for the Government. 


‘ 
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27 Wirness: Mr. Bassett came home on Saturday, the 16th of 
August. He acted kind of strange. 


Objected to. 


Mr. Dickson: Just state what you observed in his manner. 

Mr. Rawuins: [ move to strike that out. 

The Court: That may go out, that “ He acted strange.” 

Mr. Dickson: Just state what you observed in his manner and 
conduct. 

Mr. Rawtins: We object to that question as being immaterial. 

The Court: I think it is competent for her to testify to what his 
actions were, but not to draw conclusions from it—not to undertake 
to sav that he aeted strange. but to state what his actions were. The 
statement that he acted strange may be stricken out. 

Mr. Dickson : State what you observed in his conduct. 

A. He acted strange towards me. I thought there was some- 
thing the matter. 

Q. In what way did he act strange towards you? 

A. Mr. Bassett asked me on Saturday night if I would go down 
town fora walk. We went down as far as Main street, and Mr. Bas- 
sett never spoke to me on the way. He brought me back as far as 
the tithing office and asked me to wait for him till he got something 
out of the office that he wanted to bring home. Instead of waiting 

I went on home. After that I left Mr. Bassett sitting in the 
28 sitting-room and went to bed. While down town he took me 

to Mr. Griffith’s to supper, on First South street-—Mr. Bassett, 
the children, and myself. ; 

Q. During the walk, didn’t he talk to you at all? 

A. No, sir. 

Q. Next Sunday morning, just state what took place. 

A. Next Sunday morning, about dinner time, he asked me if I 
wanted to go to meeting. I said,No. He asked me if I would like 
to go fora walk. I said, No: I didn’t care. He had bought me a 
new dress, and he asked me to put it on. To please him I wore 
the dress, and as I was dressing in my bed-room, in front of the glass, 
Mr. Bassett sat opposite with the baby, and I thought I could see 
him erying. 

Q. That is, you could wateh him from where you stood by look- 
ing in the glass and without turning around yourself? 

A. Yes, sir. I turned round and said, “ Will, how do you like 
that?” Then he came up and put his arm around me and kissed 
me and said, “Sarah, you put mein mind now of the day we were 
married.” Then he said, “Let’s go for a walk.” We went down to 
the depot and back. He took my baby, and he made the remark 
then that it was the last time he would take my baby. After that, 

when I was sitting down in the dining-room, he sat on one 
29 side of the room and I sat on the other. He told me he had 

something he wanted to tell me. I says, “* What isit?” He 
says,“ While I was in Logan I got married.” I says, “ Is the at so? is 
He says, “ Yes.” I says, “ Then you had better leave me.” “ Do 
you mean it?” he says. I says, “ Yes.” 
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him that she weuld defend it and tell all she knew about his mar- 
riage if he pressed the divorce suit. 

Mr. Raw itxs: We object to that as being immaterial and incom- 
petent. 

The Court: That would seem to be of the same character as the 
other. Of course, as affecting the divorce at this time 

Mr. Dickson: We don’t offer it for any such purpose. 

Mr. Rawtins: Is it simply a statement by her to him ? 

Mr. Dickson: I will state again what we expect to prove. It is, 
in substance, that he asked her if she were going to defend the di- 
vorce suit, and she told him she was; that she was not willing to 
be divorced and would tell it all. To prevent her from doing 
that he agreed to withdraw the suit, thus showing consciousness of 
his guilt for fear that the whole truth might be told. It is not for 
the purpose of affecting the divorce suit at all. In the light of the 
prior conversations it is to show that she was accusing him of the 
crime and he was admitting his guilt, not only by not denying it, 
but by telling her that he would withdraw that. suit if she would 

not appear against him. 
2 The Court: I think it may be admitted. 


except ion by defense. 


Mr. Dickson to witness: Just state all the conversation you 
had there at that time about the matter. 

Wirness: He took me to the Valley House and registered me 
there and showed me to my room. While there we talked over the 
divorce. 

®. Just state what was said. 

A. I told Mr. Bassett he should not divorcee me. I told him I had 
letters in my possession that would give him right straight away if 
he attempted it. He said that rather than that I should appear 
against him and give him away—as I would give him five years— 
he would withdraw the suit. That was Mr. Bassett’s conversation 
to me. 

(). Then you returned home? 

A. No, sir. 

(). When was this conversation ? 

A. This was Thursday, the 3lst day of December of last year— 
1885. 

(). Did he stay with you at the Valley House? 

A. He took all his meals with me while [ was in Salt Lake City ; 
he ate at the Valley House with me. 

(). Hlow long was it before you returned to Logan ? 

A. On the 2nd of January, 1886. Mr. Bassett brought me back 


to the depot that morning, with the understanding 


Objected to. 


Oo (). Just state what he said. Did he say anything further 
about withdrawing the suit except what he said in the Val- 

ley [louse ? 

A. He asked me if I would help him out of the serape he had 
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A. No, sir. 
Q. I think you stated yesterday that you knew Kate Smith ? 
A. By sight. She lived in Logan at the same time we did. 
Q. Did Kate Smith ever call at your house? 
A. She called once, on Mr. Bassett, I suppose. It couldn’t have 
been on me. 
(). When was that? 
It was in May, 1884, before we moved to Salt Lake City. 
(). You knew her by sight, at least ? 
Yes, sir. 


Cross-examination : 


(). You are a member of the Mormon Church, are you ? 

A. I claim to be. 

(. How long have you been a member of the church ? 

I was born in the church. 

(©. Were you born in this country ? 

A. No, sir; in Wales. 

(). You were married to Mr. Bassett in Wales? 

A. Yes, sir. 

(). What time did you move to this country ? 
36 A. I came here in 1872. 
(). You knew that polygamy was an article of faith in the 

Mormon Church, did you not, at the time you came here? 

A. No, sir; I did not. 

().. How soon after you came here did you learn that? 

A. The first summer. 

(). The summer of 1872? 
\. Yes, sir. 
(). You and your husband talked about it at times ? 
\. No, sir; he was more opposed to it than me. 
(). You never talked about it at all’? 
A. No, sir. 
(). Then how do vou know he was opposed to it? 
\. By talking about it. 
(). You did talk about it, then ? 
\. We talked about it by seeing others in it. He has a sister 


You have talked about it, then ? 
Yes, sir. | 
Whi did you say you hadn't talked about it ? 
We talked about it, but not in a very pleasant light. 
He knew you were very much opposed to it? 
Yes, sir. 
Q. He had always known that? 
A. Yes, sir. 
37 (). You had given him to understand, hadn’t you, that if 
he went in polygamy you wouldn’t live with him ? 
A. Yes, sir; 1 wouldn’t live with any man in polygamy. 
(). He knew that? 
A. Yes, sir. 
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A. None at all. 
Q. He never suggested marrying another woman before he told 
you he had married ? 
A. No, sir. 
Q Never at all? 
No, sir. 
h You never suspected that he would, did you ? 
No, sir; I never did. 
o Had you any apprehension of that kind at all ? 
A. No, sir. 
Q. So that at the time you say Kate Smith visited him in May 
you had no apprehension that there was anything of that kind be- 
tween them ? 


ee elit: oe AIP alle 


A. No, sir. 

Q. You had seen nothing to indicate anything of that between 
them * 

A. No, sir. 


Q. You don’t know of her having visited him at any other time, 
do you? 
A. No, sir. 
Q. Do you know of his having visited her? 
A. No, sir; I don't. 
(). What did you say was the date of the first conversation 
40) you had with him about his being married to her? 
A. The 17th of August. 
(). What day of the week ? 
A. Sunday. 
©. What was said in that conversation? Just repeat it as it oc- 
curred. 
He told me that while he was at Logan he got married. 
(). That was all he said at that time, was it? 
(No answer.) 
(). That was on Sunday. When was the next conversation ? 
A. On the following Friday night. 
Q). Repeat what was said at that time. 
A. I sent for Mr. Bassett at that time. When he got there—— 
@ What did he say ? 
He told me he thought he had dene right by marrying Kate 
Smith, 
@ Was that all he said at that time? 
. He told me he would do right by me and the children; I could 
_ ase myself about living with him. 
(). Was that all he said at that time about the marriage to Kate 
Smith ” If he said anything more that you can remember, state it. 
[ don’t remem ber. 
* You don’t think he said anything more? 
A. Yes; I believe he did, but I don’t remember it. 
i] (). Can’t you remember any more of it? 
A. No, sir. 
(). How long was your conversation at this time in relation to 
this marriage? | 
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Mr. Bassett stayed there quite a while that evening 
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that you sent for him, that you detailed, were you crying and dis- 
tressed while your husband was there? 


A. Yes, sir. 


Recross-examination: 


). Were vou angry? 

A. No, sir; I was not. 

). Didn’t show any temper at all ? 

A. No, sir. 

(. Never did at any time? 

A. I don’t say but what I have, but not since this marriage. 
Mr. Dickson: Had you any children by your marriage ? 
A. I have two living. I buried four. 


Prosecution rests. 


Mr. Rawiiys: If your honor please, I think it proper now to 
move to strike out this evidence as being incompetent and- insuffi- 
cient to make a case against the defendant which can be submitted 
to the jury. The evidence, if your honor please, as it stands now, 
is that while the defendant was living with his wife she claims that 
le made certain admissions to her to the effect that at some time in 

1SS4 he had married Kate Smith. There is no evidence of 
14 any sort showing any kind of association or cohabitation with 

Kate Smith—none of those incidents which would ordinarily 
be expected to follow a marriage—and the question which is pre- 
sented now is, Can the defendant be convicted of the crime upon 
statements or admissions such as these without any accompanying 
circumstances tending to corroborate them? I submit that the de- 
fendant in any criminal case cannot be convicted upon such evidence 
alone; and in support of this proposition I will briefly as I ean, 
because I have no desire to take up the time of the court, call atten- 
tion toa few authorities. 


Argued at length by counsel on both sides. 


The Court: The evidence in this case tending to show the first 
marriage does not depend upon admissions at all. The testimony 
as to that, if it is to ke believed, which is a matter entirely for the 
jury, proves it directly. Cohabitation following it is proven di- 

rectly. Cohabitation up to the time when this second marriage is 
alleged to have come to the knowledge of the defendant’s wife is 
proven directly. Evidence that he was away from home at the time 
and that the party to whom he claimed to have been married lived 

at Logan is in the case; and another thing is his bearing 
1 after the alleged marriage. I think it Is proper under the 

circumstances to submit the question to the jury. Of course, 
it is purely a question of fact for them. I think as the authorities, 
some of them read here, say that a person cannot be convicted of 
crime upon a bare admission, without anything else to support it; 
but where there are circumstances tending to show the other cir- 
cumstances in the case I think it is aquestion for the jury. In this 
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the evidence is direct that the man believed itgight to take : 
wife; that he stated so at the time as his reaspn for doing so. 


Mr. Sueexs: She says he didn’t believe it right. , 


Phe Cover: I know that she says he didn’t, but she says that he 
her that he thought he had done right. The motion to strike 
vidence is denied 
Defence except to the ruling of the court. 
nished by the court and recess taken until 2 p. mm. 
@ 
o? ’ , 
249 CLOCK P. M. 
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} 
Mr. Dickson: I ask permission to reeall Mrs. Basdett. 
é 


' 


Witness, Sanan Ans Wittiams Bassert, recalled by the prosecu- 


’ 

‘ : ‘ 4 
(2. When your husband returned on this Saturday that you speak 
f vou having had a conversation with him the next morn- 
g.on Sunday, after the Saturday evering that he returned, 


/ 


he say anything to you about where he had been ‘ 


() Where did he say he had been? 
\. Hetold me he had been to supper the nig Qt before at Mr. 


, 


() Are you acquainted with the Lewis family ‘ 


} 


() Were they living at Logan at that time ‘ 
} 1} ye bris cy yot aHny message from them 4 
\. He told me that Mrs. Lewis sent her regards to me and the 


Nir Soeeks: Ie that all the wav vou have of knowing that he 
it Lowan at that tims , 
@ 


(). That is the only way in which you found oug that he was in 

in at that time? ‘ 

\. Yes, su . 

That ts the only way in which you know he had been in Logan 
iring that tire? 

\. Yes, sir; by what he told me. 

(). Dy these conversations you related ? 

\. Yes, si , 

‘/ |} you and \MIr Bassett ever separate before this time you 


. Yes, sir 


() You have lived separate for awhile before ? 

\. Yes, sir 

(). After you found out that Mr. Bassett-had got a divorce, 
| you make known the fact to the prosecuting officers of this 
eged marriage to Kate Smith’ ! 
A. No, si 
(). How did you come to be a witness? 
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A. I was subpeenaed. 

(). Didn’t you directly or indirectly make known to the officers 
that he had told you the fact ? 

A. No, sir. 

Q. Do you know how they got knowledge of the fact ? 

A. No, sir; I don’t know. I have denied the divorce. 

Q. But you didn’t tell them that he had told you he was married 
to Kate Smith? 
(). How did you come to tell them that? 

A. I didn’t tell the officers of the law, but I told every body else. 

(). You sent word to them ? 

A. No, sir. 

(). After he commenced proceedings for divorce you commenced 
telling everybody. 

No, sir. Mr. Bassett and I had parted, and my friends were 

aaa inquiries. I had to tell them the reason of it. 

Mr. Diexson: Did you ever, directly or indirectly, send any word 
to any officer of the law before you were subpoenaed ? 

A. No, sir. 
48 (). Did you ever communicate anything about this case, 
directly or indirectly, to any officer of the law before you 

were subpeenaed ? 

A. No, sir; I did not. 

(). Did you ever open your lips about it to any officer of the law 
before you were subpeenaed ? 

A. No, sir. 

Q. When did you and your husband separate before—how long 
before this trouble? 

A. I believe it is thirteen years. 

Q. That was not long after you were married ? 

A. I was married fifteen years ago this spring. 

4 ‘lwo years after you were m: arried ‘ ? 

_ Yes, sir; Mr. Bassett left me then. 

*) Hlow long did you live apart at that time? 

A. Three months, I believe. 

(). Did you live together again after that? 

A. Mr. Bassett came home. 

@. And you and he lived together again from that time tll 
this trouble? 

A. Yes, sir. 


Mr. Rawtins: In view of the additional evidence introduced, I 
renew my motion to strike out all this evidence in relation to the 
alleged confessions of the defendant on the ground that they are 
insufficient to be submitted to the jury. 


Motion denied. 
Exception by defense. 


Mr. Discxkson: We rest. 


:) 
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1 Ope ning statement on the }) mart of the defense made to the 
jury by Rawlins, after which counsel for de fénse offer in evi- 

dene the record of the divorce . 

Mr Dre KSOIN No objection 

Mr. Rawrins: [ will not stop to read it now: we will consider it 


re acl 
Vir. Drexso~w: Just mention the date of the decree. 
Mr. Rawiins: The decree is dated January 15th, 1886. 


(Petition in divorce marked “ Defendant’s Exhibit No. 1, J. W. 


Summons and sheriff's return thereon and certified copy of min- 
tes of probate court showing default of defendant and finding of 
court, marked “ Defendant’s Exhibit No. 2, J. W. P2’) 
Certified copy of decree of divorce marked “ Defendant’s Exhibit 
No. 3. J. W. P.) 


Vire. Kate Basserr sworn for the defense: 


Your name is Mrs. Kate Bassett? : 
on 
). Were you ever married to the defendant, Mr. Bassett ? 
A. Yes, sir; | was married to him on the 25th day of January, 
(>) In what place 4 
Salt Lake ¢ ity 

(). By whom and in whose presence ? 

\. Adam Spiers married me, with Neils Rasmussen and John 

Siith as witnesses. 
rh (). On the 25th day of January, 1886? 
A. Yes, sil 

(). Were you or not ever married to the defendant, or did you 
ever enter into a marriage with the defendant at any other time or 
place other than on that occasion ? 

\. No, sir; [ never did. 

(). Prior to the time of your marriage where had you resided ? 

A. In Logan City. [I was born in Logan City and lived there until 
I was married : 

(). In what business were you engaged in 1884? 
A. Clerking in the Fourth Ward Co-op. Mr. C: B. Robbins was 
the manager and IL was the clerk. 

(). How long were you engaged as clerk in that store ? 

\. I was there altogether about five vears. 

‘J When did vou cease to work there ? 

\. I ceased working there at steady emmploymeht in February, 
I885, but I was on and off there until I came down here in 1886. 

(). What time in 1886 did you go to Salt Lake City ? 
\. On the P4th a Janu: ary, ISS6. ’ 
‘hat was the day before your marriage to the defendant ? 


ie 
\. Yes, sir 


sd 
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Q. Let me call your attention to the period particularly from, 
say, the 10th of August until the 17th. 

ol A. I was there continuously during the month of August. 

Mr. Robbins was very sick during that month ; in fact, during 

the whole summer he was laid up, more or less, and part of the 
month of August he was confined to his room. 

Q. What duties did you perform there at that time? 

A. | was saleswoman. 

Q. Did you have anything to do with keeping the accounts? 

A. Only entries in the day book. 

Q. First you made sales and then you entered them on the day 
book ? 

A. Yes, sir. 

@. What time did you go to the store in the morning? 

A. My hours were from half past 7 to 8 in the mornings, and I 
generally stayed there until half past Sat night. When goods came 
in or we were stock-taking I stayed later. Sometimes it would be 
11 o clock before I got home. , 

(). Where did you take your dinners during this time? 

A. Mr. Robbins’ house was next door, and i used to run in there 
for my dinners. I would take my breakfast and supper at home. 

Q. Where was your home, with reference to the store? 

A. It was at my father’s house. 

(. Your father was alive at that time? 

A. Yes, sir. Mother died some six years ago, and I had charge of 

the family. q 
52 (2. Who else was at home besides you and your father in 
August, 1584? 

A. My sisters. 

Q. How many sisters were at home? 

A. Five, I think, with myself. 

(2. Will you name them? 

A. There was Emma, Drew, Florence—Alice was living at my 
sister’s—Hattie, and myself. 

Q. I will ask you if that is the book in which you made the 
original entries. 

(Book produced by counsel and handed to witness.) 


A. Yes, sir; that is the book. 

(. You may turn to the pages there or the dates in August, 1884. 

A. The 10th was on Sunday. 

(. Are there any entries on the 10th ? 

A. No, sir. 

Q. The llth was Monday ? 

A. Yes, sir. 

Q. And the 12th was Teusday ? 

A. Yes, sir. 

Q. Examine it and please point out the entries made by — on 
those dates. 

A. These are my entries. 


(Witness indicates entries made by her to counsel, court, and jury.) 
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Q. You have checked all the entries made by you of sales? 


A. Yes, sir. 
53 (). State whether or not these entries were made by you at 


the time of the transaction. 

\. The most of them were. Mr. Robbins would have the books 
at home posting them on the first of the month, from about the 15th 
to the 17th, and the last of the month. He always* took the books 
down to his house to post them. While he had thent there I would 
enter sales on slips and he would take them frou the slip. 

(). Where you took them from slips is the word “slip” nivarked 


on tl account? 
A. In some places it Is. 
Mr. Dieksox: It was not always noted when they were taken 
from slips and when they were not? 
A. No, sir. 
Mr. Rawtins: State whether or not you met Mr. Bassett, the 
defendant, at Logan, at any. place, during August, LSS4. 
\. Nu sir: I didn’t know he was in town until after he had left. 
(), You didn’t see him at all? 
A. No, sir. 
(). Did you meet him at any other time at Logan—that is, to be 


‘ 
iT) hii 8 company | 
\. No, sir; not to be in his company. I have séen him to pass 
thy time of day with him. . 
(). That is, while he lived there? 


- 
- 


A. Yes, sir 
(). You had a speaking acquaintance with him ? 
4 A. That ts all I did. i 
(). Nothing more than that? 
1. No, sir. 


(). Did you visit Salt Lake City just after Mr. Bassett moved down 
there in May, 1554? 

A. I visited there in October, 1884. 

(). What was the occasion of your visiting Salt Lake City at that 
time, and who were with you ? ; 

A. Leame down with the members of the Logan choir; I was a 
member of that. 
(). During what dates were you at Salt Lake C ity ? 


‘ 


A. I think we came down on the 3rd—I am not positive—and I[ 
staved until the 10th. 
i You came down to the October conference ? 
A. Yes, sir. 
). Who were with you at that time? 
A. My sisters; three of them. 
() Name them ple ase. 
A. Luey Cardon, Emma Smith Baliff, end Florence Smith. 
(). Where did you stop during the time you ere in Salt Lake 
City at that time? 
A. [ stopped at ‘the Valley House for three nights, M. R. Evans’ 
two nights, and put up at the Continental Hotel one night. 
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Q. Who, if any one, slept with you during the time you slept at 
the Valley House ? 

A. My sister. The room we oceupied was No. 14. Six 
5O iadies slept in the same room—two of my sisters, Florence 
Smith, Emma Smith Baliff, and two other ladies. 

Q. Are any of those ladies here ? 

A. Yes, sir; Emma Smith and Jane Villet. 

Q. Did Mr. Bassett visit you at any time while you were at the 
Valley House? 

A. No, sir; I didn’t see him only on the morning we got into 
Salt Lake City. When we went to the tithing office I saw him 
there, and, with the other members of the choir, I shook hands with 
him and passed the time of day with him. 

Q. Was that the only oceasion upon which you met him in Salt 
Lake City? 

A. Yes, sir; that is the only time I saw him. | 

(). How did you come to go to the Continental. Hotel? You say 
you stayed there one night. 

A. I stayed at Evans’ Monday night and Teusday night. Teus- 
day evening my sister and her husband came up and wanted ime to 
go to the theatre. They came up for me and took me and Sister 
Florence to the theatre. After the theatre we went to the Conti- 
nental. He got my room and registered me. 

Q. Who slept with you that night” 

A. My sister, Florence Smith, and Mr. and Mrs Cardon occupied 
a few rooms further from me. 

Q. The other two nights you stayed at Evans’? 

A. Yes, sir. 

(). How did you come to go there? 
ob A. I wasintimately acquainted with his wife. She was raised 
almost with us, and we always made that our stopping place 
when we went to Salt Lake City. I caughta severe cold going down 
Sunday evening, and when I went up to see the folks I stayed all 
night. My sister Florence was with me. 
Q. At either of those places did you see Mr. Bassett ? 
A. No, sir; I didn’t. 


Cross-examination: 


Q. How long have you known Mr. Bassett ? 

A. I have just had a speaking acquaintance with him for about 
nine years. , 

Q. He was living in Logan when you first became acquainted 
with him ? 

A. Yes, sir. 

Q. Some nine years since? 

A. Yes, sir. 

Q. But is was only a passing acquaintance? 

A. Yes, sir. 

Q. How long since you became intimately acquainted with him? 
A. Well, about 18 months ago 
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(). About how long before your marriage ? 3 

A. About four months, I think. 

Q. Up to that time there had been but a — acquaintance : 
between ve ' 

That is all. : 

a How long is it since he first proposed matrimony to 


you * 
It was about three or four months before we were married, in 
1SS6. 
(). low long before you were married did he commence to pay 
you attentions ? 
A. We corresponded about four months before I was married. 
().. Tow long before you were married was it that he first com- 
menced to pay you attentions? 
A. About four months. 
(). You were living in Logan then 
A. Yes, sir. | 
(). Can’t you tell us, Mrs. Bassett, about what month it was your 
husband commenced to pay his addresses to you? 


od 


+a Rie qeman ene 
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A. [think it was in October, 1885. . 
(). Can’t you tell us, Mrs. Bassett, when you becatne engaged to : 
him—when he proposed matrimony to you first? 
A. It wassomewhere along in December, i366. : 


(). Did you accept his: proposition ? 

A. I accepted it on condition that he would get a divorce. 

(). So the truth is that your husband commenced paying his ad- 
dresses to you before he had applied for a divorce and became en- 
gaged in marriage to you before he had obtained a divorcee. Is that 


true? 
. He began writing to me. 
58 ny He began paying his addresses to you before > he applied 
fora divorce at all? 
A. Well, through correspondence. 
(). They were love letters, were they not? 
A. Friendly letters was all that he started on. 8 
Q. [understand you to say that he commenced to pay his ad- 
dresses to you as early as October. 
A. Yes, sir; that was when we first began to correspond. 
(). He commenced paving his ad lresses to you then? 
A. Yes, sir. 
(). You received his attentions ? 
A. I answered his letters. 
(). You received his attentions, did you ? 
A. Yes. ; 
(J. So it is true, is it, that he commenced to pay you his addresses 
and you received his attentions before he had applied for a divorce 
from his wife ? 
A. Yes, sir; that was in October. I didn’t know when he applied 
for a divorce. | 
(). You didn’t eare, did you ? . = 
A. Yes, sir; I did care. , 
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Q. But, so far as his paying attention to you and so far as you re- 
ceiving his attentions were concerned, you didn’t care whether he 
applied for a divorce or not or whether he intended to get one? 

A. No; at that time I didn’t. 

59 Q. You accepted his proposal of marriage, as you have 
stated, conditionally before he had been divorced from his 
lawful wife ? 

A. Yes, sir; I knew that he was intending to get a divorce. 

Q. When you commenced receiving his attentions you didn’t 
know he intended to get a divorce? 

A. I don’t know that I understand you. 

(. You answered me a little while ago that he intended to get a 
divorce when he commenced paying his attentions to you. 

A. No, sir; I didn’t. 

Q. Yet you received his attentions notwithstanding you didn’t 
know that he intended to seek a divorce ? 

A. Yes, sir. : 

(). Why would you accept the attentions of a married man if you 
didn’t intend to marry him—why accept the addresses of a married 
man when you didn’t know that he had any intention of getting a 
divorce from his lawful wife ? 

A. He just wrote to me; his letters were friendly letters. Of 
course I wouldn’t marry bim until he was divorced. 

(. Answer that question. You have stated repeatedly that he 
commenced paying his addresses to you—you’-know what that 
means—in October; you say now that you wouldn’t have married 

him until he got a divorce. 
60 A. No, sir; 1 wouldn't. 

Q. That being the state of your mind, why did you permit 
him to pay his addresses to you? Why did you receive his addresses 
and respond to his attentions when you kiew he had a lawful wife 
living and when you didn’t know that he intended to get a divorce 
from her, and when your intention was not to marry him unless he 
was divorced? Why, under those circumstances, did you receive the 
addresses of a married man ? 

A. I didn’t know that his attentions at that time was going to end 
in that. | 

Q. Don’t you know what is meant by a gentleman paying his 
addresses to a lady ? 

A. I know that they sometimes pay addresses to ladies just for 
friendliness, 

Q. You know what courting means” 

A. I can’t tell whether I do or not; I never courted very much. 

Q. You know what is understood by that term ? 

A. Yes, sir. 

Q. You know that it means the same as a gentleman paying his 
addresses to a lady ? 

A. Yes, sir. 

You understood it in that way when I asked you when this 
man commenced to pay his addresses to you ? 
A. I understood you, friendly addresses. 
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61 (). Didn’t you understand it just as you now do, when you 
said that he commenced to pay his addresses to you in Oc- 
tober ? 


A. Not when you first spoke. 
(). I asked you when you became intimately acqu: ainted with Mr. 


Bassett and you said about 18S months ago, which would be about 
six months before your marriage to him. You said you got inti- 
mately acquainted with him about 18 months ago ; then I asked 
you when he first commenced to pay his addresses to you and you 
said about three or four months before your marriage, didn’t you 


¢ 


answer, in October ? 
A. Yes, sir; I meant friendly letters. : 
(). How long had you been on intimate and friendly terms with 
this gentleman before he commenced corresponding with you ? 
A. I never corresponded with him before. 
(). I say how long had you been on intimate terms with him be- 
fore you comme need to correspond with him ? 
A. I can’t tell exactly when. 
(). Had you been intimate with him at all befe re ‘you commenced 
to corre spond with him ? 
A. No, sir. : 
(). Up to that time it was but a passing acquaintance ? 
A. That is all. 
(), Were you in the habit of corresponding anil opening corre- 
spondence with married men with whom you had nothing 
OL but a passing acquaintance and who were not related to you? 
A. If they wrote to mel on generally answer the letters. 
(). You were not in the habit, were you, of carrying on friendly 
ndenee with married men with whom yous had nothing but 


eorre = 
f passing acquaint ance ? 
\ = s, sir; I generally answer their letters. 
‘) ntlemen with w hom you had buta passihg acquaintance? 
A Yes 
). Ma ried men, too, at that? 
A. Yes, sir; when I knew them as many years as I had him. 


‘) Do 1 you reme unber of il}? pe aring before the grand jury in the 
third district, when this case of your husband’s was under investi- 


) 


gation there 
A. Yes, sir. 
‘). Do you remember of testifying there that you were married 
to the «ck f nds inton the 25th of Janu: ary, 1886, in Salt Lake City % ? 
A. Yes 
() You remember refusing to answer the question whether or not 
before that time, at Logan, you entered into a nfarriage ceremony 


‘) 


with him: 


A. y os, SIT 
WW hy did you refuse to answer that question? 


A. Well, because I thought the legal wife could not be compelled 
to te stify. 

63 Q. Didn't you know that if you answered no, as vou have 

here, that that would have tended to exculpate your hus- 


band ? ? 


i 


i 
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Mr. Rawiixs: We object to that. The fact is that the witness 
did not decline to testify unless the court said the question was an 
improper one. The court held that it was nota proper question, 
and the matter was sent back, and they never asked her to answer 
the question. 

The Court: I understood her to say that she did refuse to answer. 

Mr. Dickson: Why did you refuse to answer that question, the 
answer to which, if your testimony is true, would have acquitted 
your husband of any offense ? 

Mr. Rawttns: The last part of that question we object to. She 
cannot testify to that. She is not supposed to know. 

The Court: Mr. Reporter, please read the question, will you? 
(Question read by reporter.) 

The Court: Mr. Dickson, if they challenge that part of the ques- 
tion, isn’t it best to ask her first if she didn’t know that would be 
the effect of it? 

Mr. Dickson: Why did you refuse to answer that question ? 

Witness: On the ground, as I said before, that I didn’t think a 
legal wife could be compelled to testify. 

Q. That was your only reason ? 

A. Yes, sir. 
64 Q. Didn’t you know that if you answered that question by 
saying no, you never were married to him before, it would 
not harm, but, on the contrary, would help, your husband ” 

A. No, sir; I didn’t know that. | 

(). You claimed before the grand jury that you were married to 
him after he was divorced from his first wife? 

A. Yes, sir. 

®. You knew he had committed no oflense, then? 

A. I supposed so. 

Q. That there was no offense in that? Now, supposing there was 
no offense in his marrying you after he was divorced from his law- 
ful wife, and knowing that that was the only time he bad married 
you or gone through any marriage ceremony with you, didn’t you 
know that if you had said no, I never married him before, it 
would not have harmed your husband, but would have helped him? 

A. No, sit; I didn’t know it at that time. 

Q. How could you think that such an answer to the grand jury, 
that you never married him betore, could hurt him? 

A. I never was before a grand jury before and didn’t know what 
they would do. 

(). How did you imagine that your answer before the grand jury, 
that you never married this man before the 25th of January, 1886, 
could harm your husband ? 

65 Objected to as immaterial. Objection overruled. Excep- 
tion. 

Q. How could you imagine that your answer to the grand jury, 
that you had never entered into any marriage ceremony with your 
husband prior to the 25th of January, 1586, could do him any pos- 
sible harm ? 
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A. I don’t know. 
(). Did itoceur to you that it might do him any harm to say that 
you never married him before? 
A. No, sir. 
(). Couldn’t you see and didn’t you see that if the fact was that 
you never had married him before that time it could not harm him? 
~ A. Tdon’t know. I didn’t think of it. 
XZ. You ean give no other expli ination of 3 refusal to answer 
that question before the grand jury ? 
A. No, sir. 
(). Were you ever in the Logan temple? 
A. I was there in June. 
(). Were you ever in the Logan temple? 
A. Yes: I was, in June, 1854. ° 
(). At any other time? 
A. Not tomy knowledge. I don’t remember of having been in 
there again. , 
(). Wouldn't vou be likely to remember if you avere there since 
June, 1884? F 
ti) A. I think so. : 
(). Will you swear that you were not there in August, 1854? 
A. Yes, sir; I will swear to it. | 
). Will you swear that you were not there after June, 1884? 
A. No; in fact, [ guess I was there about in December, I think it 


was 
Q. Of what year? 
A. 1884. 
(). Don’t you know whether vou were there or not at that time? 


} 

c 

A. I think I was there in December. 
(). And in June? 

s. Fes, oof. : 

). What time in June’ 
\. Along the latter part of June; I don’t — what date. 
). Are you sure it was in the month of June? 
A. Yes, sir; Lam sure—positive. 
). Were you there at any other time? 
A. In December 

). Atany other time 
A. No, sir; I was not. 
Did you prior to the 25th of January, 1886, at ‘any time or at 
Any plac ce, go through any form of marr ive, for time or for eternity ’ 
or both. with Mr. Bassett ? 
A. No, sir; I never did. 


‘) 


67 (). Or any form of marriage such as is recognized by your 
chureh—the Mormon Church—or by the law of the land? 
A o, sir; | never did. ° 


‘es, sir: | swear to it. 


N 
() You swear to that”? 
\ 
\nd yet you refused to answer that question before the grand 
e 


A. Yes, sir: I did. 


Pea es 
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Q. As I understand you, from the 13th of the month to the last 
of each month Mr. Robbins used to take this book home? 

A. I said he posted the books three times a month—on the first of 
the month, from the 135th to the 17th, and in the last of the month. 

@. And at such times you would keep memoranda on slips, of 
transactions, and would enter them on the book afterwards? 

A. He would enter them. 

(. Sometimes you would? 

A. Yes; when the book was brought back. 

Q. How long did you say you had been employed in that store? 

A. Between four and five years. 

Q. When did you say you finally left that employment? 

A. In February, 1885. 

Q. I think you stated that you ceased to be employed there stead- 

ily after February, 1885. : 
68 A. Yes, sir; I was there off and on during the summer of 
1885. | 

Q. What was the occasion of your terminating your employment 
in February, 1885? 

A. I had very poor health, and I thought if I could get out of the 
store I would have better health. 

Q. I think that one of the reasons you gave to Mr. Rawlins why 
you knew you didn’t see Mr. Bassett in August, 1884, and why you 
knew that you were not away from the store during that month 
was that Mr. Robbins was very sick ? 

A. Yes, sir; confined to his room. 

(). During that month ? 

A. Yes, sir. 

(). Who else was employed in the store besides yourself? 

A. I was the only clerk. 

(. Then the only persons about there was Mr. Robbins and your- 


A, Yes, sir. 

Q. Was anybody eise there at all? 

A. No, sir. 

Q. How long during the month of August was he sick ? 

A. Three or four weeks. 

(). Was he sick from the 13th, say, tothe 16th—about the middle 
of the month ? 

A. Yes, sir; he was very sick during the middle of the month of 

August. 
69 (). Confined to his bed ? ; 
A. Not confined to his bed, but to the room. He wasn’t 
able to attend to business. 

©. Wasn’t he out to the store? 

A. No, sir; he might come into the store about once a day. 

(). I see, taking the 12th of August of that vear, according to the 
items that you have identified here, that the first one, two, three of 
those items are entered in your hand? 

A. Yes, sir. 

Q. The next in Mr. Robbins’? 

5—110 
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A. Yes, sir. 

(). The next one or two in yours? 

A Yes, sir. : 
() The next in Mr. Robbins ? 

A: Yes 

() The n aon in yours? 

A sone ° 
(). The n aad in Mr. Robbins’ ? 

A. Yes 

‘) The next in Mr. Robbins’? 

A. Yes he had the book down home. 

(). The first three are in yours, then one in his band, his entry ; 


the two next yours, the next in his, then one in yours, and the next 
: s; how do you explain that? : 
1. itis we ry easly accounted for; when he was in the store he 

would enter them. ; 

70 () Didn't you say that he wasn’t able to be in the store ? 
A. I said he would be there maybe once or twice a day. 

() He seems to have been there frequently on the 12th ; on the 

Sth I fis “ the first, second, third, fourth, fifth, sixth, and seventh 

robbins hand ? 

cs Sif 

nd the eighth in yours? 

es, Sil 

he ninth in Robbins’? 


\ 
An 
Y 
\. Yes, si 
\ 
\ 


‘) The tenth in Robbins’? 
A. es, si! 
‘) he eleventh in Robbins’? 
\ es, SII 
(). Items 12 to 17 in his and the 18th in yours again? 
Yes, si 
(). And the 19th in Robbins’ hand again? , 
\. Yes, sir 
(). On the Lith, the first 12 in your hand? 
\. Yes, si 
(). The 14th in Robbins’? 
A. Yes, si 
(). loth, 16th, 17th, 18th, and 19th in yours? 
A. Yes, sit 
(). The 20th in Robbins’? 
\. No, sir 
(. In yours? And the 21st, 22nd, 23rd, and 24th in yours? 
\. Yes, sir 


Q. The 2oth, 26th, 27th, 28th, 29th, and 30th in Mr. Robbins’ 


(). On the loth the first entry, page 12, August 15th, is in your 


A. Mr. Robbins’ 
() The second in his? 


. suse - 
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A. Yes, sir. 
Q. Third in yours ? 
A. Yes, sir. 
Q. Fourth yours? 
A. Yes, sir. 
Q. All the entries on page 193 are yours ? 
A. Yes, sir. 
Q. The last entry on that date is his again ? 
A. Yes, sir. 
Q. Was Mr. Robbins there attending to business in the store on 
those days ? 
A. He would come in once in a while. 
Q. And when he came in he would make an entry once ina 
while? 
A. Yes, sir. 
(). You were mistaken, then, when you said that he was too ill 
to attend to business and was confined to his room? You testified 
that he was too ill to attend to business and was confined to 
72 his room ? 
A. Yes, sir; I did; but he would come in when he was ill. 
©. He wasn’t too ill to attend to business? 
A. He wasn’t fit to come when he did come. 
Q. Notwithstanding, he came and attended to business ? 
A. Yes, sir. 
p Q. For what purpose did you visit the Logan temple in June, 
1884 ? , 
: A. I went there to get my endowments. 
(. Did you contemplate marriage at that time? 
A. No, sir; I did not. 
(). How old are you? 
A. I am 25 years old. 
Q. Then at that time you would be 23? 
A. Yes, sir. 
Q. When you went to the temple to get your endowments? 
A. Yes, sir. 
(. Had you ever applied for them before? 
A. No, sir; I never did. 
Q. You understood that you could not be married in the temple 
without first having got your endowments ? 
; A. Yes, sir; I think so; I don’t know, though. 


Q. 
70 
A. 


Q). 
A. 


May, 


Q. 
A. 
Q. 


You had no idea of entering into the marriage relation at 
23, when you first applied for your endowments ? 
A. No, sir; I hadn’t. ; 
Q. Did you ever meet Mr. Bassett there ? 
No, sir; I never did. 
You visited Mr. Bassett in May, 1884? 
I visited the house, but he was not at home; no, it was not 
1884; it was before he went to Salt Lake City. 
What month was it? 
I think it was in April. 
You had but a passing acquaintance with him then? 
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Phat is all. [was in company with another lady, who wanted . 
» go. and | went there with her. 
Had vou been on vetting terms with the family before that? : 
No, sir. » 
You were not on visiting terms with Mr. Bassett’s wife? 
low long had she been in Logan at that time? 
I guess she came with him. 
You were born in Logan and lived there until ver¥ recently ? 
er itn 
llave visits never been exchanged between your family and 
—— 
() Until vou went there in April, 1884? 
\. Yes, 
() Your husband is a member of the Mormon Church, is 
Yes, sir; he ts 
\nd has been ever since you knew him? 
~ soa 
You are also a member of the church ? 
| was raised in the church. 
ind you are still a member of the church ? 
Y en 
You eve in the teachings of your church, I suppose’? —_ 
ito as immaterial. Objection overruled. Exception. 
es. sit } 
\ i them | 
\s far as | am acquainted with them. ' 
You understand that polygamy is a tent of the faith? 


is immaterial and irrelevant. Same record as above. 


You have understood that for a long time ? ‘ 

Yue ale , 

\ i so far as you have un: 7 rstood the te ac hinges of the church ' 

vavys believed in them ? 

\. Yes, sir: I have din 
i Do you know from anything you heard your husband 

29 vhether he believed them also? : 

5 


Lou K e that he holds the office of bishop in the church ? 


if mg has he held that office ? 

ction as above. Sameruling. Exception. 
i + : ~ . Ww ~ a pote wry bv r ; 
' ra" | 1 ‘ ir” : 


ee ee 
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Q. Do you know whether he held any office in the church before 
that? 

A. No, sir; I do not. 

Q. Have you ever heard him express his disbelief in any of the 
teachings of the church ? 

A. No, sir. 


Redirect examination : 


Q. I desire to call your attention to the occasion when you were 
before the grand jury, when you came into court and asked if you 
should answer the question, whether or not you stated to the court 
that if it was a proper question you were prepared to answer ? 

A. No, sir; I never made any statement at all. I was referred 
back to the grand-jury room and it was left there. 
Q. And the questions were never propounded to you again ? 
A. No, sir. 


ie 


ADAM Spiers sworn for the defense : 


Q. You were a justice of peace, I believe, on the 25th of January, 
1886? 

A. Yes, sir. 

(). In Salt Lake City and county ? 

A. Yes, sir. 

Q.: You were acquainted with the defendant, Mr. Bassett, at that 
time ? 

A. Yes, sir; I was. 

(). State whether or not you performed the ceremony of marriage 
between Mr. Bassett and the lady who was last upon the witness 
stand. If so, at what place and what time? 

A. I did, at Salt Lake City, on the 25th of January, 1886. 

Q. You married the defendant to the lady who was last upon the 
witness stand ? . 

A. Yes, sir. 

Cross-examination waived. 


Mrs. Kate Bassett recalled: 


Mr. Dickson: The Logan temple, at the town of Logan, in the 
county of Cache, is a temple of the Mormon Chureh, is it not? 


A. Yes, sir. 
Q. And where many of the ceremonies of the church are per- 
formed. 
A. Yes, sir; I guess so. 
Q. Where marriages are celebrated ? 
77 A. Yes, sir; I think they are to a great extent. 
@. Plural marriages and others? 
A. I don’t know anything about that. 
(Q). That is what you understand, that all kinds of marriages are 
performed there? 
A. I suppose that. 


a 
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That is all. I wasin company with another lady, who wanted 
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terial. Objection overruled. Exception. 
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in) Te I vant Same record is above. 
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Q. Do you know whether lie held any office in the church before 
that? 

A. No, sir; I do not. 

Q. Have you ever heard him express his disbelief in any of the 
teachings of the church ? 

A. No, sir. 


Redirect examination: 


Q. I desire to call your attention to the occasion when you were 
before the grand jury, when you came into court and asked if you 
should answer the question, whether or not you stated to the court 
that if it was a proper question you were prepared to answer ? 

A. No, sir; I never made any statement at all. I was referred 

back to the grand-jury room and it was left there. 
76 Q. And the questions were never propounded to you again ? 
A. No, sir. 


ADAM Sprers sworn for the defense: 


Q. You were a justice of peace, I believe, on the 25th of January, 
1886? 

A. Yes, sir. 

Q. In Salt Lake City and county ? 

A. Yes, sir. 

Q. You were acquainted with the defendant, Mr. Bassett, at that 
time? | 

A. Yes, sir; I was. 

(. State whether or not you performed the ceremony of marriage 
between Mr. Bassett and the lady who was last upon the witness 
stand. If so, at what place and what time? 

A. I did, at Salt Lake City, on the 25th of January, L886, 

Q. You married the defendant to the lady who was last upon the 
witness stand ? 

A. Yes, sir. 


Cross-examination waived. 


Mrs. Kate Bassett recalled : 


Mr. Dickson: The Logan temple, at the town of Logan, in the 
county of Cache, is a temple of the Mormon Church, is it not? 


A. Yes, sir. 
Q. And where many of the ceremonies of the church are per- 
formed. 
A. Yes, sir; I guess so. 
Q. Where marriages are celebrated ? 


vi A. Yes, sir; I think they are to a great extent. 
Q. Plural nvarriages and others? 
A. I don’t know anything about that. 
Q. That is what you understand, that all kinds of marriages are 
performed there ? 
A. I suppose that. 


Cee 
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the «cielense 


ster of Mrs. Kate Dassett, are you ” 
ster live in the same house in 1884? 


ere prior to that time’? 


the city In October. ISS4 ” 


f your going to Salt Lake City at 


fii 


Logan choir was invited to go to conference, and 


ifter you got to the city? Where did you 


th vour sister at the Valiey House ? 


r during what portions of the time Lhat 


there at | Valley Ilouse most of the time. ‘She 
Miss Kate Smith and Mr. Bassett together at any 

, \I Ra cart uur house in Logan ? 
, : ISS4, of his paying any attentions to your 
rr a exception of the oceasions when she passed the 
‘ Valley Hlouse in Salt Lake City where else did she 


topped two nights at Mr. Kvans, 
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b Q. Were you there with her? 
A. No, sir; my sister Florence stayed with her. 
79 Q. Were you with her at the time she stopped at the Con- 
tinental Hotel ? 
A. No, sir. 


Q. She went to the theatre that night with your sister, did she? 
A. Yes, sir. 
Q. Your sister Kate was engaged in clerking in Logan in 1884 
and until 1885? 
— A. Yes, sir. 


Cross-examination waived. 
Miss FLORENCE Situ sworn for the defense: 


Q. You are a sister of Mrs. Bassett, are you? 

A. Yes, sir. | 

Q. You lived at home with her during 1884? | 

A. Yes, sir. 

Q. At Logan? 

A. Yes, sir. 

Q. Up to what time did she continue to live at your home in 
Logan ? 

A. Until she left home, in 1886. 

(. During that time did Mr. Basseui pay any attentions to her or 

- om visit your house? | 

A. No, sir. 

Q. Do you know of his associating with her during the time he 
lived in Logan? 

A. No, sir. 

Q. Was there any intimacy between the families at all ? 

A. No, sir. 


80 Q. Did you accompany the choir with your sister to Salt 
Lake City about October, 1854 ? 
A. Yes, sir. 
(). Did you sleep with her during the time she wenn in the 
city ? 


A. Yes, sir. 
Q. Every night? 
A. Yes, sir. 
“— Q. Where did you put up? 
A. Two nights at Mrs. Evans’, one at the Continental, and the rest 
at the Valley House. 
Q. Did Mr. Bassett visit your sister at any time there ? 
A. No, sir. 
(). I believe you are well acquainted with Mrs. Evans? 
A. Yes, sir. 
Q. That was the reason you went there? 
A. Yes, sir. 
(). Were you with Kate all the time; were you and she together? 
A. Yes,sir; every night. I was the youngest sister, and she kept 
— me there under her care all the time. . 
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eld up as being unmarried ? : 
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Q. How much of the time were you with your sister or in her 
company? — 

A. We all belonged to the Logan choir, and came down as a 
choir. My husband being sick the day the choir started from 
Logan, we waited until the next day, and when we got down the 
Valley House was full, so we put up at the Continental. Shestopped 
with us one night. 

Q. Did you ever see her in company with Mr. Bassett? 

. No, sir. | 
. Were you living at home in 1884? 
. No, sir. 
Q. Did you know of Mr. Bassett paying any attention to 
83 your sister in 1884 or prior to that time? 
A. No, sir. 

Q. In 1884 and until 1885 was your sister engaged in clerking in 
a store at Logan ? 

A. Yes, sir. 

Q. Mr. Robbins was the superintendent of the store? 

A, Yes, sir. 


Cross-examination: 


. Where do you live? 
A. In Logan. 
. And have been living there for some years ? 
A. Yes, sir; 26 years. 
. How far from where your sister Kate lived? 
A. Four blocks. 
. You never knew of the defendant paying any attentions to 
your sister before his marriage ? 
A. No, sir. 
Q. You didn’t know that a marriage was contemplated between 
them until they were married ? 
A. No, sir. 
Q. When did you first hear that she was married ? 
A. Some time in the latter part of January, 1886. 
Q. Had you ever heard any rumor of it before that? 
A. No, sir. 
84 Q. Down to the time that you heard they were married— 
the latter part of January, 1886—you knew of no attentions 
being paid to her by him? 
A. No, sir. ° 
(). You had no idea that she was to be married ? 
A. No, sir. 


Mrs. Harriet Roppins sworn for the defense: 


Q. You are the wife of Mr. Rebbins, who had charge of the store 
at Logan? 
A. Yes, sir. 
Q. You know Mrs. Bassett—Miss Kate Smith that formerly was? 
A. Yes, sir. 
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byit oO} ke eplng some of the accounts in 


business was 


store > 


vhat the course of business was in regard 


iow of your own knowledge what the 


of the store beside 


_“—ee 


it that time in 
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A. No, sir. 

Q. Did vou ever make any entries ? 

A. No, sir; never until Miss Smith left. 

(). Up to that time you never had anything to do with the books 

at all? 

A. No, sir. 

(. You would see Mr. Robbins making the entries? 

A. Yes, sir; at the house. 

Q. And sometimes making entries at the store? 

A. Yes, sir. 

Mr. Rawiixs: He made some of those entries at the house? 

A. Yes, sir. 
87 Q. How soon after the transaction would the entry be made 
in this book ? 

A. Sometimes right away; sometimes in a few hours. I have 
brought the slips down to him from the store myself. : 

(). That is, when Miss Kate Smith would make sales and put it 
down on slips, and those slips were taken to Mr. Robbins, he would 
make the entries in the book ? 

A. Yes, sir. 


tte eta ace 


Cross-examination : 
Q. How long since Kate Smith was last employed at the store? 
\. She was there until the fall of 1885. 
). What time in the fall ? : 
A. Some time in January, I think, or February. 
d 
\ 


2. You mean 1886? 

A. I mean 1886. She was constantly employed until 1885; then 
she was there off and on for a few weeks a few days at a time 

Q. Up to the time of her marriage ? 

A. I know nothing of that—of her marriage. 

(. Up to January, 1886? 

A. Yes, sir. 

(). Did you ever see the defendant at the store ? 

A. Never, but once. 

©. When was that? 

A. It was in the morning, as he was going to work. 

Q. When was that? 
88 A. It was quite a while before he moved to Salt Lake City. 
(. Before August, 1884? He moved to Salt Lake City in 

April or May, 1884. 

A. I believe so. I don’t know anything about that. 

(). About how long before he moved away was it? 

A. Perhaps a year; something like that. 

(). That is the only time you ever saw him there’ 
A. Yes, sir. 
(). Didn’t you see him there in April of 1885 or January of 1886? 
A. No, sir. 

(). When did you first hear that the defendant was married to 
Kate Smith ? 
A. It is six or seven months ago, I believe, since I heard it. 
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() Didn’t you hear of it long before that ? 

\. I have just heard it rumored. : 

) Long before that ? 

\. No, sir ; 

(). Long before January last? 

A. No, sir : 

() January of last year? 

\ X . one } 
é 


(). Didn't vou hear it prior to that ? 
\. No, sir: I never heard anything of the kind; 
39 () - you quite sureof that? Just stop and think a little 
vile if vou didn’t hear the rumor that Kate Smitly was mar- 
sh fe ndant before she finally left that employ ment. 
. No, sir; [ never heard anything of the kind. 
(). Did you ever speak with the defendant about it? 
\. No, sir Mr Dassett is a stranger to me. 
() You didn’t hear of it until some four or five months after last 


Leern F. Wirsow~ sworn for the defense: 


() You are acquainted with the defendant, Mr. Bassett,<are you ? 
Y 


4 ' - 7 
() low long have you known him? : 
1. Since 1879, I believe . 


(). He continued to reside in Logan, I believe, up to some time in 
Shigs spring of }SS47 

A. Yes, sir 
(). During ; the time that he lived at Logan, in what business was 
engaged—what occupation ? 


\. He was tithing clerk 
(). Did vou sueceed him as clerk after he left there? 


() Do vou remember any occasion when he visited there in Au- 
t, 1884? 
\. Yes, sir 
(). State, if vou know, the purpose of his visit there and 
what he did while he was there at that time. 
A. I will eav that the books there were somewhat complicated, 
and | had only a few days’ chance when he was called away to Salt 
Lake City to get an insight into the business: therefore | run across 
some difficulties. It was necessary for me to have some assistance 
iT sent for bim. He also came up there on business for Bishop 
’'reston, as TL understand. He was inquiring concerning the wheat 
the vall Vv -the amount of wheat—as the church wanted to dis- 
pose of it, and he was looking into the books and was in and out 


() What portion of the time was he at your office? ' 

\. Well, - was in every day for three or four days. ° 

(. Do you remember about the time, the date, that he was there ? 
was about the middle of August. 


\. I thi 
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Q. During the time that he stayed, what, if anything, did he do 
in the way of assisting you in respect to the accounts turned over? 

A. Well, he was showing me some of the difficult points in regard 
to the accounts and how to proceed with them, and so on. 


Cross-examination: 


Q. What were the difficult points? 
A. Tithing accounts are peculiar—very peculiar. 
9] Q. I can understand that; but what were the difficult 
points? 

A. The difficult points are more easily teld about than explained. 

Q. Just explain some of the difficulties in the accounts. 

A. Well, in the manner of closing some of he accounts; they 
were left unclosed. 

Q. Some of the accounts that were closed were left unclosed ? 
Ilow do you explain that? 

A. He had been called away so suddenly he hadn’t time to close 
them. 

(). Were the entries there debits and credits? 

A. Yes, sir. 

Q. Couldn't you close them up by entering up the debits and 
credits and striking a balance? 

A. If I had the books so I could understand them, I might. 

Q. Just explain. I understand you that some of the accounts 
were not closed when Mr. Bassett left, but the entries were there; 
there stood the accounts, with their debits and credits ? 

A. There were some entries omitted that should have been made. 

Q. How do you know that? 

A. From the things he told me at the time he left me. 

Q. Why didn’t you enter them ? 
92 A. I couldn’t get at the facts in the case. He had memo- 
randa laid away where I couldn’t find them. 

(. He was there two or three times after you took charge ? 

A. Yes, sir; working a good deal of the time, posting up. 

Q. T hat i is, there were some entries to be made from recollection ? 

A. Yes, sir; and some details he had on memoranda that I didn’t 
understand. : 

Q. You didn’t know of the existence of those if they were laid 
away where you couldn’t find them? 

A. I learned afterwards. 

Q. They were laid away and when he came back he found them? 

A. He found them. 

Q. Before he came back you didn’t know anything about them ? 

A. I understood those accounts needed closing. 

Q. What accounts? 

A. Some accounts of the church herd there. 

Q. Weren’t the entries in the book ? 

A. Such as I have explained. 

Q. Ready to be closed ? 

A. Not ready to be closed without some assistance. 

Q. In what respect ? 
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\. Some knowledge he had in his head not in the book. 
() How do you know he had knowledge in his head not 
Because he told me before he went away. He made the re- 
for me to make some entries, to do certain work, and after he 
there had been so much crowded on my mind it slipped 
las to how to proceed. 
llow long was he it) Logan 1) August, 1SS-4. to your know!l- 


| couldn't say; Lean't distinetly remember, but it was three 


lied’ vou written to him to come ? 


yee. sir: | had written to him concerning the accounts. 


in 1 write to him to come: yp or to send you an explana- 
| we ry hom to de one or the other. . 
Ife was there some four days, do you say: 

i pend all that time in the tithing place? 


had some business unclosed of his own that he was 


n't know what that business of his own was, to your 


le : 
\ NO . 

() All that wou did know was that he was in and out of-the 
re for three or four days ” 


i =yeerrit wet of fire time there 
llow much of his time” 


l yon to eay. in answerto Mr. Rawlins, that he was 
+t for three or four days” : 


Well, | don't suppose he was 
Were vou there all the time 


how much of the time—how many hours did he spend 


Well. mavbe he would spend three or four hours at a time. 

Where he was the balance of the dav you wouldn't know if 
he tithing oflice yourself? : 

No. sir: I didn't go out with him every time. 


lid Mr. Bassett at the time he left there own property ? 


Did you know that he had been making an effort to dispose 
t and close up his business ? 


, Yee sir: | was aware of that. 


' 
i 
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@. I suppose you had quite a number of different accounts to 
keep—stock accounts, grain accounts, and so forth? 

A. Oh, yes; quite a number, and all these things made the work 
quite laborious. 


Recross-examination: 


Q. What property had he there, to your knowledge, when he left? 

A. He had a lot and homestead and home and a piece of land 
beside, near the centre of the town. 

Q. What property had he there, to your knowledge, when he left? 

A. A house and lot and a piece of property beside—a piece of real 
estate near the centre of the town and some hay land. 

(. Did he ever dispose of it, to your knowledge? 

A. He disposed of the hay land, to my knowledge. 

Q. He disposed of that in July, didn’t he? 

. I couldn't say just when. 

") Didn’t he dispose of all the property that he did dispose of 
prior to August, 1884? 

A. I don’t know. 

Q. The homestead the wife Sarah now occupies? 

A. Yes, sir. 

Q. All the property he did dispose of was prior to that time? 

A. I couldn’t say. 
96 Q. Then, you don’t know that he was there trying to dis- 
pose of property in August? 
A. I couldn’t positively say as to that. 


Davip GRIFFITH sworn for the defense: 


Q. In 1884 and 1885 you kept a restaurant in Salt Lake City ? 

A. Yes, sir. 

Q. During that time did the defendant, Mr. Bassett, take his 
meals at your place ? 

A. Yes, sir. 

Q. State particularly what time he took his meals there. 

A. He commenced to board at my place regularly about the latter 
part of August, or from the middle of August, in 1884, until April 
the 1]th of 1885. 

Q. Was he absent during any portion of that time—that is, did 
he take his meals there every day during that time? 

A. I think he took his meals there every day. I don’t remember 
him being away. 

©. You closed out your place on the 11th of April? 

A. Yes, sir—1885. 

Q. Do you know where Mr. Bassett went to board when you 
ceased to carry on your place? 

A. I believe he went to Mr. Gallagher’s. 


Cross-examination : 


Q. You, of course, could not testify that he was not absent a day 
during al! that time? 
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7 A I wouldn't be positive. ‘ 
() He might have been away a day or two without you 
rable to recollect it? é 


’ 


\ es, SII , 
{) The same as any other boarder at your restaurant ? 
\. Yes, sir. I wouldn't swear that he was there every day. f 
Mrs. Davip Grirrirus sworn for the defense: 
<< 


‘J vey Mr. Bassett, the defendant, board with you from: about 
August, 1885, until April, 1885” : 

A. Yes.sir. He came, I belie ve, about the middle of August, 
ISS 4, and he was to our house every di ay until we closed, 


(‘ross-examination: 


(). What were your duties there? 
\. I was mostly in the dining-room. 
(). Ilow many boarders did you have? 
.. we kept a restaurant. 
? llow mi: ny patrons did you have ’ 
A. We were very busy some days; some other days not so » busy. 
(). You would average how many? 
A. Oh, 150 to 200. 
‘) Were they all there every day? 
A. No, sir; not all of them. We had a few regular boarders. 
(). About how many, on an average? 
oS A. Probably oo or 40. 
(). Were they all there every day 

A. Mostly. There was clerks and = tl that were never away 
without it was holiday time. 

(), Never away except for a short time? 

A. No, sir. 

(), Can you be any more positive about Mr. Bassett taking his 
meals there every day than you ean of any of the other boarders ? 


- 


A. Yes, sir. 

(). Why? 

A. Beeause Mr. Bassett used to eat with us at our table? 
(). With vou and your husband ? 

A. Yes, sir 

(). Did any other regular boarders do that? 

A. No, sir. 

Q. Did he always do that? 


A. Yes, sir. Ile commenced on Sunday. That Sunday-he had 
his supper or dinner, 1 forget which, with us, and he ate with us 


all the time. 
(). You were at home all the time yourself, were you? 


A. Yes, sir 


Joun GALLAGHER sworn for the defense: 


(). Did you keep a restaurant in Salt Lake City at one time? 
A. Yes, sir. 
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« Q. And still do so? 
99 A. Yes, sir. 
Q. Are you acquainted with Mr. Bassett? 
A. I know him by having come there to eat. 
Q. When did he first begin boarding at your place? 
: A. I judge about the middle of April, 1885. 
Q. How long did he continue to board at your place? 
A. For over a year. 
Q. Do you know of his being absent any part of that time ? 
= A. I couldn’t swear to his being there every day because I had 
charge of the kitchen and didn’t see him there every day. 
-) Q. What about his regularity in coming there ? 
A. I think he was there pretty regularly. 
| Q. Do you know of any occasion when he was absent? 
A. No; I couldn’t tell you of any. 


Cross-examination : 


Q. He might have been absent a number of days? 
A. Yes, sir. 
Q. He commenced there in April, 1885, and boarded there for 
over a year? 
A. Yes, sir. 
Q. Did anybody else board with him ? 
A. Not with — except Mrs. Bassett. She came there, I think it 
must have been’in January, 1886, or somewheres around 
100 there. I couldn’t exactly tell the date. 
Mr. Rawiins: Had you ever seen her before that occasion ? 
A. Not to my knowledge. 
Mr. Dickson: But whether she was there before that you couldn’t 
say ? 
A. No, sir. 
Q. How regular the defendant was in eating there before that 
time you could not say ? 
A. No, sir. 
(). He might have been away a day at any time in the month ? 
A. Yes, sir; he might have been away and me not know it. 


A. Hitron sworn for the defense: 


Q. How long have you been acquainted with Mr. Bassett ? 
A. Ever since 1884, in April, is the first time I ever saw him. 
(). Since April, 1884, what has been his business? 
A. Chief clerk for Mr. Preston, at Salt Lake. 
Q. At the tithing office ? 
A. Yes, sir. 
(. You have been the night watchman there? 
A. Yes, sir; for over four years. 
@. Your duty was to be awake during the nights there ? 
A. Yes, sir; we were not allowed to be asleep at all. 
10] QQ. Did Mr. Bassett at one time sleep at the tithing house ? 
Did he have a bed-room there and a bed ? 
7—110 
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A. Yes, sir | 
Q. When did he begin that first ? | 
A. Some time in the latter part of August, 1884, he commenced to | 


stay there. 
(). How long did he continue to stay there? 
A. Over a year. 
Q. Up to what time did he stay there, according to your best 


9 ; 


recollection * ; 
A. About January some time, 1886. 
(). How regular was he there nights? ; > 


A. Ile was there all the time, for anything I know: 
(. You don't know of any occasion when ‘he was absent? 
No, sir. ; 


° 
, 


(‘ross-examination: 


(). Do you mean that you don’t know of any occasion when he 
was absent along | in January, 1886? 
A. No, sir; I never took any notice of him being 4 dway at all. 
(). You think he was there every night? 
A. I think he was. 
(). Do you know anything at all about how regularly he stopped 
there? 
A. He was there regularly when I was there. 
(). Were you there all the time? 
102 A. All but four nights, when I was hurt and laid off. 
(2. Do. you mean to say that, with the exception of those 
four nights, Mr. Bassett slept there every night from August, 1884, 
tu January, 1856? ; 
A. Yes, sir. 
(). Then if he courted Kate Smith at all he never went out of 
town to court her? 
A. I never seen Kate Smith; she is a perfect stranger to me. 
@. When were those four nights when you were net there? 
[ really couldn't say what time it was. 
*y Give us your best recollection. 
A. He commenced there in August, 1884. I believe that was some- 
time in the summer of 1885. I was off four nights—I got hurt. 
SusANNA Carbon sworn for the defense : 
Q. You were the proprietor of a hotel in Ogden known as the 
Cache Valley Ilouse in 1884, in August ? | 


A. Yes, sir. 
(). In Logan, I mean? 
A. Yes, sir. 


(). You are acquainted with the defendant, Mr. basset, are you? 
A. Yes, sir. 
(). Did he stop at your hotel in 1884, in August ?: 
A. Yes, sir. ; 
Q. How did he come there? When did ae first see him:? 
108 A. Ife came up in my earriage from the depot. ~- 
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Q. You have a carriage running in connection with the house 
from the depot? 

A. Yes, sir. 

Q. Did he go away in it? 

A. Yes, sir. 

Q. About how long was he there ? 

A. I think that the first time he went he was about two or three —. 

Q. I am asking as to August. 

A. I think he was about three days, if I remember right—two or 
three days. 

Q. Did he pass his nights at your house ? 

A. Yes, sir. 

Q. You had charge of the making of the beds where he slept, had 
you? 

A. Yes, sir. 

(. Was he there every night, according to your recollection, after 
he came until he went away? 

A. Yes, sir. 

Q. Did he have any lady with him there during that time? 

A. No, sir. 

Q. Did he take his meals at your house during that time? 

A. Yes, sir. 

Q. Did he ever have any lady visit him there? 

A. No, sir. 
104 Q. Did you know Miss Kate Smith, as her name then was? 
A. Yes, sir. 

. Was she there to see him at any time? 
. No, sir. 


>. “™~ 
Or we 


Cross-examination : 

Q. Have you referred to your books to ascertain how long he was 
there? 

A. No, sir. 

®. Or when he came there? 

A. No, sir. 

Q. How do you know he was there in August? 

A. Because I remember it. 

. When were you first spoken to about his having been at your 
house in August, 1884? 

A. I was acquainted with him. 

Q. You didn’t understand me. Did you ever tell anybody that 
Mr. Bassett was at your house in August, 1884? 

A. Not that I know of. 

Q. Did anybody ever ask you if he was there before you were put 
on the witness stand ? 

A. No, sir. 

Q. Any of the attorneys here, didn’t they ask you if you remem- 
bered him being there in August, 1884? 

A. No, sir; none of these gentlemen did. 

Q. Did anybody else ask you? 
A. No, sir. 
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105 Q. Did anybody ever speak to you about it, eaters you got 
up there on the witness stand ? 
A. I was called upon to come. . 
(). By subpeena? 
A. Yes, sir. ! 
Q. Did anybody ever before ask you whether you remembered 
Mr. Bassett being in your house in August, 18547 


A. No, sir. 
Q. Phen you didn’t know when you took your seat here what 

vou were going to testify about ? ft 
A. No, sir; I heard that I was called here for Mr. Bassett. That 


is all | kne Ww, 


(). You didn’t know what you were called here to%testify about ? 
A. No, sir. | 
(). You simply understood that you were called here as a witness 

for Mr. Bassett ? , ' 
A. Yes. sir. 


(). But what you were expected to testify about you didn’t know ? 
A. No, sir. 
@. Hlad you no intimation about it? 
No, sir. 
o And without any reflection, just as the question is plumped at 
you, you know he was there in August, 1884, for three or four days? 
A. Yes, sir. 


(). Didn’t have to stop and think about it? s 
A. No, sir. ;, 
106 (). You are not up all night about the house, are you? 


A. Well, I know that he slept at my house. 

(). You go to bed, too, don’t you t 

A. Yes, sir. 

(). You go to bed, I suppose, pretty early, tired with the day’s 
work ? 

A. Sometimes I go early and sometimes late. 

(). Do you remember whether you went to bed early while Mr. 
Dassett was there? | 

A. It was in the summer time, and I generally go to bed early, 
because there is work to be done in the morning early. 

(). Pretty soon after dark you go to bed, don’t you? 

A. Sometimes, when I feel like it. 

4). Do you remember whether you felt like it while Mr. Bassett of 
was there? | 

A. Sometimes I did feel like it while Mr. Bassett was there. 

Q. Do you remember whether you went to bed early while he 
was there? 

A. No; I don’t keep that in mind. 

Q. You do know, however, that in the summer you usually went 
to bed soon after d: irk, when your day’s work was done? 

A. Yes, sir; I go to bed when mv boarders do. 

Q. Do you make 3 your bearders go to bed right after dark ‘ ? 

A. No, sir; they stop up as long as they like to. 


— 
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107 Q. Of course, you couldn’t know whether anybody came 
into the house after you had gone to bed? 

A. Yes, sir. 

Q. How? 

A. Because they couldn’t come through the house without opening 
the door. 

Q. Couldn’t Mr. Bassett or any other guest open the door? If you 
were asleep it might be done without your knowledge ? 

A. If I was asleep I left somebody in charge. They would have 
to ring the bell. 

Q. Couldn’t anybody on the inside open the door and go out in 
the night if they wanted to? 

A. Well, if they wanted to go out they would generally open the 
door. 

Q. They didn’t call you? 

A. Well, you didn’t suppose they were going to call a lady out of 
bed? I have got my sons. 

Q. No; but if any of your guests want to go out of the house after 
you have gone to bed they can do so w ithout y your knowing anything 
about it? 

A. I suppose they could. 

Q. And come in again without your knowing it? 

(No answer.) 


Tuomas B, Carpon sworn for the defense: 


(©. When you were in Salt Lake City, at the Continental Hotel, 

do you remember an occasion when Miss Kate Smith, as her name 
then was, stayed all night at the hotel? 
108 A. Yes, sir. 
Q. You went up to Mrs. Evans’ for her? 

A. Yes, sir. My wife and I called upon her one evening. 

Q. And you went to the theatre, then to the hotel, and stayed 
there all night‘ ? 

A. Yes, sir. 

Q. Did you see Mr. Bassett at the hotel? 

A. No, sir. 

Q. Orin company with Miss Smith? 

A. No, sir; I didn’t see Mr. Bassett at all. 

Q. You live in Logan? 

A. Yes, sir. 

Q. Did you ever know of Mr. Bassett paying any attention to Miss 
Smith prior to 18857? 

A. No, sir; I never noticed them being together. 


Cross-examination : 

Q. You say you don’t know of his paying any attentions to her 

prior to 1885. Do you know of his paying any attentions to her 
during 1885? 

A. I understood the question to be if I knew 

Q. Mr. Rawlins’ question was if you knew of Mr. Bassett paying 

any attentions to Miss Kate Smith prior to 1889. 
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A. I understood the question to be when Mr. Bassett paid any at- 

tentions to Miss Kate Smith. JI answered no. I didn’t understand 
it was in ISSE 
1g (). If it was prior to 1885 your answer would slill be no? 
A. Yes, sir. 

Q. And if during 1885 it would still be no? 

A. Yes, sir 

(), You never knew of his paying any attentions to her at any : 
tinne : 


A. No, sir : : & 


a toa rests 
Mr. Drekson | wish te recall \Irs Robbins to ask her one or two 
questions Il Cross examimation. 


Witness, Mrs. Ronmetns, reealled: 


‘? re you a member of the Mormon Church ? : 
\ s,sir | : 
F husband ls also ? 


um believe in its doetrines ? 


a 
Mr. Dickson: That is all. 
Mir. Rawtiins: We rest 
lhe foregoing was all the evidence in the case. 
Mr. Dickson: I believe we do, too. 
Phe Court to th jury: Cr ntlemen, now the time has come for 
at adjournment of this case until to-morrow morning, and,as you see, 
wwe is one that excites a good deal of interest—people seem to 
take a good deal of interest in it—and no doubt the parties 
11  «ireetly concerned have a great and deep interest in the case. 
See to it that nobody talks to you or in your hearing or presence 
about the ease, and that you don’t come to any conclusion about it 
vet. Jurors should avoid the appearance In this respect of'anything 
out of the wav in relation to it.and should not talk about it during 
the trial of the case to parties interested in the case or td interested = 
Witnesses | 


| learn, and it has been mentioned to me, not asa matter of sus- 
picion at all, that one of the jurors did meet and greet ia a friendly 
way some of the parties interested in the case, either vesterday or 
he day before. I don’t remember the name of the juror now. I am . 
reminded that it was Mr. Burrows who was talking to the defendant. 
Mr. Borrows, do vou remember meeting the defendant yesterday ? 

Jaror Bornrnows: Mr. Bassett? 7 . 
(>) Yes ‘ 
A. | just met him and shook hands with him; there was noth- 
lng more , 


4 
‘ 
| 
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Q. That was all there was of the circumstance? 

A. Yes, sir. 

(). You are acquainted with him, are you? 

A. By sight; that is all. 

Q. Only acquainted with him by sight? 

A. That is all. 
11] Q. Did you ever live in the same neighborhood with 
him ? 

A. I lived in Logan at the time he did. 

Q. Then you are old acquaintances ? 

A. If you ean eall him old acquaintance, knowing him by sight. 

Q. Was that the first time you have seen him to speak to him 
since he has been here? 

A. Yes, sir. 

Q. That is the only time? 

A. Yes, sir. : 

(). You haven’t seen him to talk to him since ? 

A. No, sir, 

(. There was no private talk between him and you at all? 

A. No, sir. | 

The Court: Well, | hope jurors will avoid even the appearance 
of anything of that kind, because the parties interested are always 
Argus-eyed about things of that kind, and inclined to be a little 
jealous about it, and keep watcl for things of that kind. It is the 
appearance we have to avoid as well as the fact itself. Talking with 
any of the parties interested in the case or any of the principal wit- 
nesses In the case or anybody who takes an interested part in the 
case, 6n either side, in any way, while it might not do any actual 
harm it might make people feel that there is a little something 

about it that there ought not to be. 
112 Mr. Borrows: The case was not mentioned at all. 
The Court: You gentleman can be discharged until 10 

o'clock to-morrow morning. 


Court adjourned until to-morrow at 10 a. m. 


THURSDAY, January 6th, 1SST—10 a. m. 
Jury addressed — Mr. Liles for the prosecution and by Mr. Rawlins 
on the part of the defense. At 12.50 p..m. jury admonished by the 
court and recess taken until 2 p. m. 
2 O'CLOCK P. M. 
Concluding argument made to the jury by Mr. Dickson, for the 
prosecution. 


Charge of the Court to the Jury. 


GENTLEMEN OF THE JURY: The indictment in this case is brought 
under section I of an act of Congress approved March 22, 1882, 
known as the Edmunds act, and reads as follows: 

“ Every person who hasa husband or wife living who, in a Terri- 
tory or other place over which the United States have exclusive 
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jurisdiction, hereafter marries another, whether married or single, 

and any man who hereafter simultaneously or on the same day 

marries more than one woman in a Territory or other place over 

which the United States have exclusive jurisdiction is guilty of 
polygamy.” 

113 The indictment charges the defendant with the crime of 
polygamy, committed as follows: , : 

That on or about the 2nd day of May, 1872, at the town of 
Cardiff, in Wales, in the Kingdom of Great Britain’, the defendant 
entered into a legal marriage with one Sarah Ann Williams, and 
that thereafter, while she was still alive and his lawtul wife, and on 
or about the lith day of August, 1SS4, in the county of Cache, in 
this district and ‘Territory, he married one Kate Smith. 

In orde: to convict the defendant the prosecution must show be- 
yond a reasonable doubt— 
~ First. That the defendant, on or about the 2nd day of May, 1872, 
at the town of Cardiff, in Wales, in the Kingdom of .Great Britain, 
married Sarah Ann Williams, and that it. was a legal marriage. 

Second. That on or about the 14 day of August, 1884, at the 
county of Cache, in this district and Territory, he .married Kate 
Smith DY entering into such a marriage contract with her as would 
be legal but for the previous marriage with Sarah Ann Williams. 

Third. That at the time of such last marriage the said Sarah Ann 
Williams was still the defendant’s lawful wife. 

As to the first marriage, the one with Sarah Ann Williams, it 

may be shown to have taken place by any evidence which 
114 carries conviction to your minds, and if you find, bevond a 

reasonable doubt, that a marriage in form was ‘entered into, 
followed by cohabitation, then the presumption is that it wasa legal 
marriage, and this presumption would prevail until the contrary 
appears ) 

As to the second marriage, the prosecution must show, beyond a 
reasonable doubt, that on or about the time and at the place stated, 
he married Kate Smith. In determining whether he did enter into 
such marriage you may consider all the circumstances shown in 
this case. It ts purely a question of fact for vou to determine. 

lt is claimed by the defense that the defendant was divorced from 
Sarah Ann Williams on or about the 15th day of January, 1886, 
and that after that and on or about the 25th day of January, 1886, 
he married Kate Smith, and that she is now his lawful wife. But it 
is claimed by the prosecution that there was a marriage between 
the defendant and Kate Smith, as charged in the indictment, before 
the date of such divorce. And [ instract you that the divorce pro- 
ceedings put in evidence here dissolved the marriage between the 
defendant and Sarah Ann Williams on the 15th day of January, 

ISS6, and that the defendant cannot be convictetl for any 
11 marriage or cohabitation with Kate Smith after the 15th day 
of January, 1556; but before you can convict you must find; 
as claimed by the prosecution, a marriage with Kate Smith before 
that time, but you may consider all the relations between the de- 
fendant and Kate Smith and all other circumstances shown in evi- 
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dence in determining whether such prior marriage with Kate Smith 
was entered into as charged in the indictment. 

You are instructed that to establish the fact of such prior marriage 
with Kate Smith it is not necessary to produce a marriage certificate 
nor any record evidence; neither need eye-witnesses to the ceremony 
be sworn to the fact, but marriages may be proven like any other 
fact—by proof of the deliberate declarations of the defendant—if 
such proof satisfies your minds beyond a reasonable doubt of the ex- 
istence of such fact. In this Territory there is no law regulating 
marriage; no form or ceremony is required, and no record is kept. 
If the parties are competent to contract, all that is essential is a pres- 
ent agreement. The marriage is complete when there is a full, free, 
and mutual consent by the parties capable of contracting, though 

not followed by cohabitation. 
116 If, therefore, you believe from the evidence beyond a rea- 

sonable doubt that on or about the 14th day of August, 1884, 
the defendant, by any form of marriage contract or ceremony or 
agreement, entered into a marriage with Kate Smith, and that he 
then had a lawful wife living, to wit, Sarah Ann Williams Bassett, 
you should find him guilty as charged in the indictment, even 
though you might believe that actual cohabitation by defendant 
and Kate Smith as husband and wife did not follow till after the 
25th of January, 1886. 

The prosecution has given evidence tending to show confessions 
of the defendant that he had entered into a marriage contract with 
Kate Smith. Evidence of confessions or admissions when idly made 
or loosely reported are entitled to but little weight, but when delib- 
erately made, precisely identified, and accurately reported they con- 
stitute evidence of a most satisfactory character in establishing the 
particular fact confessed. 

As to whether a confession was made and, if made, what weight 
should be given to it is for you to determine. In determining what 
weight should be given to the confession you should consider all the 
circumstances surrounding it and under which it was made (if it 

was made at all). The weight of confession should be deter- 
117. ~=mined by the presence or want of corroborating facts and cir- 

cumstances. Aside from the confession itself, the conduct of 
the defendant and his actions, both at the time — and after the al- 
leged confessions, as shown in evidence, may be examined to deter- 
mine whether they are corroborative or not; also the defendant’s 
inclinations and disposition with reference to the fact alleged to have 
been confessed. 

As to the fact that at the time of the marriage with Kate Smith 
Sarah Ann Williams was still his lawful wife, it is not denied by the 
defendant that Sarah Ann Williams remained his lawful wife up to 
January. 15th, 1886; so that if he was married in 1881 to Kate 
Smith, then this part of the case is established. You are the sole 
judges of the facts, of the credibility of the witnesses, and of the 
weight of the evidence; and in determining the credibility of the 
witnesses and the weight of the testimony you should take into con- 
sideration the appearance of the witnesses upon the stand, their ap- 
s—110 
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parent candor or want of candor, their interest in the outcome of the 
case, their relation to the parties interested in any way, and all. the 

facts and circumstances surrounding the witnesses. You are 
11S not bound to believe the testimony of any witness or of any 

number of witnesses. You are to search fdr the truth, be- 
lieving only such testimony as carries conviction to. your minds of 
te truth. The defendant is presumed to be innocent until he is 
shown to be guilty be yond a reasonable doubt. By reasonable doubt 
is meant that the evidence must establish the truth of the charge to 
a reasonable and moral certainty—a certainty that:convinces and 
directs the understanding and satisfies the reasun and judgment of 
those who are bound to act conscientiously upon it. It does not 
mean a mere captions, mythical, or speculative doubt; for everything 
depet.ding upon evidence is open to some doubt; it niust be a doubt 
founded upon reason and common sense; indeed, it, must be a rea- 
sonable and not an unreasonable doubt. 

rentlemen, this case Is to es d-termined by you conscientiously 
ipon the testimony in the case and upon nothingtelse whatever. 
The defendant is not to be convicted by reason of any sentiment or 
belief of any persons outside of the jury-box ; neither is he to be ac- 
quitted by any belief that it is oppressive to enforce’the law; and, 
while it is your province to determine the facts, it is for the court to 

determine the law, and you should receive it as given to you 
11% in open court, and in doing so you should not be influenced 

by arguments addressed to you that the court is enforcing 
doubtful and extreme legal rules. If the court is wrong upon any 
instruction given you it is to be corrected by other ,processes than 
having “tag jury disregard It. 

There are two forms of verdict—one of guilty as charged i in the 

indictment and the other of not guilty. 

After verdict and before judgment the defendant regularly ap- 
plied to the court for a new trial herein upon the following grounds, 
to wil 

ist. That the court misdirected the jury in matters’ of law and 
erred in the decision of questions of law which atose during the 
course of the trial. 

2nd. That the verdict was contrary to the law and i the evidence ; 
which motion was overruled by the court, and exception to such 
ruling then and there duly taken by the defendant. ; 

And the defendant now presents this his bill of exceptions and 

asks that the same may be allowed, which is done and, upon 
120 his motion, ordered ‘to be made part of the record in this case. 


a. F&F. HENDERSON, Judge. 


121 | Endorsed:| No. 984. First dist. court, Utah. The United 
States vs. William E. Bassett. Polygamy. Bill of exceptions. 
Filed Jan’y 19th, 1887. T. A. Perkins, clerk. 

122 endorsed : U.S. vs. Bassett. Transcript. ‘Filed 2d Feb’y, 
iSS7. E. T. Sprague, clerk. 
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123 WepDNEsDAY, February 2d, A. D. 1887. . 
al * 


* * * x * 


Tne Unitrep States, Respondent, ) 
v8. 
Wituiam E. Bassett, Appellant. f 


This cause, coming on for hearing, was argued by Messrs. Sheeks 
and Rawlins for appellant, Messrs. Dickson & Varian for respond- 
ents, submitted, and taken under advisement. 


SATURDAY, February 26th, A. D. 1887. 
* * * 


* * ¥ * 


Tue Unrrep Srares, Respondent, 
vs. 
Witiram E. Bassett, Appellant. 


This cause having been heretofore argued and submitted and the 
court being fully advised thereon, it is now here considered, or- 
dered, and adjudged that the judgment of the district court therein 
be, and the same is hereby, affirmed. 

Thereafter, on application of counsel of — in that behalf, — or- 
dered that the amount of bond on writ of error removing this cause 
to U.S. Supreme Court, if taken, be and is fixed at $300.00. 


124 In the Supreme Court of Utah Territory. January 
Term, 1887. 


Tue Unirep Srates or America, Plaintiff atid Pea cae 
vs. 
WittraM E. Bassett, Defendant and Appellant. j 


ZANE, C. J.: 

The defendant was convicted of the crime of polygamy in the 
first district court and sentenced to be imprisoned for the term of 
five years and to be fined in the sum of $500. From this judgment 
the defendant has appealed. 

Among the jurors called was one Andrew Larsen, who, in answer 
to a question put to him upon his voir dire, said that he had lived 
in the practice of polygamy, but had ceased to do so almost seven- 
teen years before. He also produced a pardon by the President of 
the United States, extending to him amnesty, in the following words : 


“Chester A. Arthur, President of the United States of America, to 
all to whom these presents shall come, Greeting : 

Whereas Andrew Larsen, of the Territory of Utah, having been 
guilty of bigamy or polygamy and unlawful cobabitation before the 
passage of the act approved March 22, 1552, entitled “An act to 
amend section 53852 of the Revised Statutes, in reference to bigamy 
and for other purposes,” has become subject to certain penalties and 
political disabilities ; 

And whereas, having been assured that he has abandoned these 
unlawful practices and no longer countenances or gives any support 
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thereto, and that he has not been guilty thereof since the passage of 
the act aforesaid and is now a law-abiding citizen ;° | 

And whereas the commissioners appointed under authority of 
the said act and the Governor and justices of the supreme court of 
the Territory having recommended him as worthy of the amnesty 
contemplated in section 6 of the above-entitled act, for which he 
in good faith has applied and made oath as required in such cases: 

Now, therefore, be it known that I, Chester A. Arthur, President 
of the United States of America, in consideration’ of the premises 
and divers other good and sufficient reasons me thereunto moving, 
do hereby grant to the said Andrew Larsen a full and unconditional 
pardon 

In testimony whereof, ete.” 5 

Nevertheless, counsel for the defendant challenged the juror on 
the ground that he had lived in the practice of polygamy and had 
committed that offense as defined in section one of an act of Con- 
gress approved March 22d, 1882; but the court denied the challenge 
and defendant excepted and now assigns the same as error. 

Did the pardon render the juror competent? The fifth section of 
the act above mentioned provides “ That ina prosecution for bigamy, 
polygamy, or unlawfulcohabitation * * * = itshall bea sufficient 
cause of challenge to any person drawn or summoned as a juryman 
or talesman, first, that he is or has been living in the practice of 
bigamy, polygamy, or unlawful cohabitation with more than one 
woman, or that he is or has been guilty of an offense punishable by 
thi foregoing sections,’ ete. 

Section six of the same act is as follows: “ That the President is 
hereby authorized to grant amnesty to such classes of offenders 
guilty of bigamy, polygamy, or unlawful cohabitation before the 
passage of this act, on such conditions and under such limitations 
as he shall think proper; but no such amnesty shall have effect un- 
less the conditions thereof shall be complied with.” 

The.amnesty or pardon to the challenged juror was granted in 
pursuanee of the above section, and it was without condition or 
limitation. It granted to Larsen * full and uneonditional pardon.” 
It has the effect of complete amnesty with respect to the future; he 
was restored to all the rights and privileges which lawfully he could 
have enjoyed if he had not committed the offense. With respect to 


the futare he was, before the law, as if he had never practiced either ° 


of the ertmes mentioned. The term amnesty in the section quoted 
Wits Use 7 11) its broads st sense. 

The next section legitimated the issue of bigamous and polyga- 
mous marriages born before the act took effeet. The intention of the 
act was to induce those who had practiced polygamy to abandon it, 
and to submit to the law. In ease they would do so, the President 
was authorized to extend to them amnesty. They were invited to 
obs V the law, with the promise that their crimes would be effaced 
if they would do so. The word “amnesty ? is defined thus: “An 
act of oblivion of past offenses granted by thé Government to those 
who have been guilty of any neglect or crime, usually upon condi- 


cs tigate 
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tion that they return to their duty within a certain period.” Bou- 
vier’s Law Dict., 15th edition, vol. I., p. 156; also Ranedge’s Law 
Dictionary, vol. I. 

A pardon relieves an offender from the consequences of an offense 
of which he has been convicted, while amnesty obliterates an offense 
before conviction, and in such case he stands before the law pre- 
cisely as though he had committed no offense; and while the term 
pardon was used by the President, it had the effect of amnesty. In 
the case of Knote vs. United States, 5 Otto, 149, the question was 
whether the general pardon and amnesty granted by President 
Johnson by proclamation on the 25th day of December, 1868, would 
entitle one receiving the benefit of such pardon and amnesty to the 
proceeds of his property, previously condemned and sold under the 
confiscation act of 1862, after such proceeds had been paid into the 
Treasury. 

The court held that such person would not be entitled to such 
proceeds; that the pardon afforded no relief for the punishment 
already suffered by imprisonment, forced labor, or otherwise. The 
court said: “The offense being established by judicial proceedings, 
that which has been done or suffered while they were in force is 

presumed to have been rightfully done and justly suffered, 
125 and no satisfaction for it ean be required ; but when granted 

in contemplation of law it so far blots out the offense that 
afterwards it cannot be imputed to him to prevent the assertion of 
his legal rights. It gives to him a new credit and capacity and re- 
habilitates him to that extent in his former position.” 

On the authority of this case, as well as from the nature of the 
pardon granted, we hold that this error in the record was not well 
assigned. 

The indictment charges that defendant was married to Kate Smith 
while he had a lawful wife living by the name of Sarah Ann Bas- 
sett. Upon the trial the latter woman appeared as a witness, stated 
that she was defendant’s lawful wife, and expressed a willingness to 
testifv that defendant told her that he was married to Kate at the 
time and place mentioned in the indictment, and to testify further 
as to his conduct towards her, and subsequently the defendant 
objected to the testimony of this witness on the ground that she was 
his lawful wife at the time of the confession. This objection the 
court overruled. Defendant excepted and has assigned the same as 
error. 

At common law the general rule of evidence is that the husband 
and wife are not competent witnesses for or against each other. 
This rule was based on grounds of publie policy. It was believed 
that such evidence would have a tendency to disturb the peace of 
families and to weaken that feeling of mutual confidence which 
should accompany married life. In his work on evidence Judge 
Taylor states the exceptions to the general rule thus: “ On the rule 
which precludes husbands and wives from giving testimony for or 
against each other in criminal proceedings a necessary exception 
has been engrafted at common law, when a personal injury has been 
committed by the one against the other. Were it not for this ex- 
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ception the wife would be exposed without remedy to brutal treat- 
ment.” The criminal procedure act of 18738, section 421, is as fol- 
lows: “ Except with the consent of both or in, cases of criminal 
violence upon one by the other, neither husband .nor wife are com- 
petent witnesses for or against each other-in a criminal action or 
proceeding to which one or both are parties.” 

Such was the common law and such was the statute at the time 
the law now in question was enacted. The statute now in force is 
this: “All persons, without exception, otherwise than is specified in 
the next two sections, who, having organs of sense, can perceive, and 
perceiving can make known their perceptions tu others, may be wit- 
nesses ; ; Section 1154, Civil Code, Laws of Utah, 1884. 
Section 1156 limits this language thus: “ There are particular re- 
lations in which it is the policy of the law to encourage confidence 
and to preserve it inviolate. Therefore a person cannot be exam- 
ined in the fullowing cases: 

1. A husband cannot be examined for or against his wife with- 
out her consent, nor a wife for or against her husband without his 
consent; nor can either, during the marriage or after, without the 
consent of the other, be examined as to any communication made 
by one to the other during the marriage; but this exception does 
bat ipply toa civil action ora proceeding by One against the other, 
nor to a eriminal action or proceeding for a crimé committed by 
one against the other” Section 1154 having made the husband and 
wifecompetent in all cases, section 1156 provides that neither, without 
the consent of the other, is admissible, exeept in two classes of cases : 
First, in a eivil action or proceeding by one against the other, and, 
second, in a criminal action or proceeding for a crine committed 
by one against the other. In the latter act the word “crime” is 
used: in the earlier, the plirase “ criminal violence upon one by the 

ln) the case of the earlier law violence is required, and in 
the later law it must be the case of a crime by the one against the 
other. In using terms so widely diflerent in their import the Legis- 
lature must have intended to express different meanings. The lan- 
vuage of a statute should be given its ordinary meaning unless 


other parts of the act or »eculiar circumstances indicate belief that 
different meaning was intended. The Legislature’ must be pre- 


sumed to have known that crimes may be committed by the hus- 
bund against the wife and by the wife against the husband without 
mersonal vioience ; . 
~ A man who, having a lawful wife living, marries another woman 
commits the crime of polygamy. Is, then, polygamy a crime against 
the lawful wife? It certainly is a breach of the Implied, if not the 
express, terms of the marriage contract The husband is bound by 
that contract not to marry another woman while the marriage is in 
force: and because it is a breach of that contract most hurtful in 
its consequences it is declared to be a crime. Whenever the act or 
the conduet which constitutes a publie offense or crime consists in 
a direct violation of the rights of an individual the crime is against 
that individual as well as against the publie. 

The law recognizes the marital rights of a woman or man as well 


ami, 
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as their rights to life, liberty, and security from personal violence, 
and the breach thereof by a second marriage or by cohabitation 
with another woman as a wife is often more injurious to the feelings 
of the lawful wife, as well as in other respects, as would be a depri- 
ration of personal security or of personal liberty—more injurious 
than the shake of a fist, coupled with a threat or an attempt to commit 
bodily injury. An attempt to poison the wife by the husband, 
without violence, is a crime against her, and renders her a compe- 
tent witness, without consent, in a prosecution for the crime; and 
it is often quite as necessary for the lawful wife to testify, in order 
to protect her rights against plural marriage, in this Territory as it 
is to protect her from personal violence. 

The ground upon which the exclusion of the wifeor husband 
rests is that it would destroy confidence and produce discord. A 
man in the bed of a strange woman is in a very unfavorable situa- 
tion tu insist upon preserving inviolate the sacred concord of mar- 
riage and harmony and confidence on the part of his wife. 

The case of State vs. Sloan (55 lowa, 217) was an indictment for 
bigamy. In the opinion the court said: “ Mrs. Sloan, the first wife, 
wus allowed to testify in behalf of the State against the defendant’s 
objection. Section 3641 of the code provides that neither the 
husband nor wife shall be a witness against the other except 
in a criminal proceeding, for a crime committed by one against the 
other. In our opinion, if the defendant is guilty of bigamy he com- 
mitted a crime against his wife. We think she was a competent 
witness.” | 

The State vs. Hughes (58 Iowa, 165) was also a prosecution on an 
indictment for bigamy. In that case the court said : “ Phebe Hughes, 
the lawful wife, was introduced by the Siate as a witness, against 
the defendant’s objection, to prove the marriage between her and the 
defendant. In this we think that there was no error. The point 
was expressly ruled in State vs. Sloan, 55 lowa; 219.” To thesame 
effect is State vs. Bennets (31 Lowa, 24). 

Under a statute of the State of Nebraska permitting a husband 
or wife to testify in a criminal proceeding for a crime committed by 
one against the other, the supreme court of that State held that on 
the trial of a husband on an indictment for adultery the wife was 
a competent witness against him (Lord vs. State, 23 Northwestern 
Reporter, 507). The provisions of the statutes under which these 
cases were decided are the same in substance as the one under consid- 
eration. Thesupreme courts of other States have held to the contrary 
under similar statutes. But we are clearly of the opinion that upon 
principle and upon authority the wife was a competent witness, and 

that there was no error in permitting her to testify. 
126 Counsel for defendant also insist that the evidence was in- 

sufficient to justify the verdict. The marriage of defendant 
to Sarah Ann Bassett was admitted, and the contention was as to 
the marriage in August, 1854, to Kate Smith. The proof of this 
marriage consisted of confessions and circumstances tending to cor- 
roborate those confessions. In the case of Miles vs. The United 
States (103 U.S., 304) the court held that the first marriage might 
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be proven, in like manner as any other fact, by the admission of 
the defendant or by circumstantial evidence, and that it was not 
necessary to prove the first marriage by witnesses who were present 
at the ceremony. ‘To the same effect is the United States vs. Simp- 
son, decided by the supreme court of Utah (Pacific Reporter, vol. 
7, No.6). If a lawful marriage may be proven by such evidence, 
we see no reason why a polygamous marriage may not be proven 
by the same class of evidence. When confessions are veluntarily 
and deliberately made, correctly understood, and accurately re- 
ported, they are of the most reliable proof. “Indeed, all reflecting 
men are now generally agreed that deliberate and voluntary con- 
fessions of guilt, if clearly provel, are among the most effectual 
proofs in the law, their value depending on the sound presumption 
that a rational being will not make admissions prejudicial to his 
interest and safety unless when urged by the promptings of truth 
and conscience. Such confessions, therefore, so made by a prisoner 
to any person at any time and in any place are at common law re- 
ceivable in evidence, while the degree of credit due to them must 
be estimated by the jury according to the particular circumstances 
of each ease.” (Taylor on Evidence, vol. 1, page 742, eighth edition.) 
We are of the opinion that the evidence was sufficient to support 
the verdict 

[t is further insisted by defendant’s counsel that the court below 
erred in using in the charge to the jury the following language : 
“You are not bound to belleve the testimony of any witness or of 
any number of witnesses.” This language, stated thus, is separated 
and disconnected from that which precedes and that which follows 
it. It is but one part of the sentence of along charge. Standing 
alone, it does not describe the thought nor the idew of the court. It 
usually requires an entire sentence, often more, and sometimes a 
creat number of sentences, to deseribe an idea and to extend or 
qualify itor to make it clear. That part of the charge which ac- 
companies the statement objected to is so connected with the state- 
ment as to quality its meaning. It is: “ You are the sole judges of 
the witnesses and of the weight of the evidence, and in determin- 
ing the credibility of the witnesses and the weight of the testimony 
you should take into consideration the appearance ‘of the witnesses 
pon the stand, their Apparent candor or the want.of andor, their 
interest in the outcome of the case, their relation to the parties in- 
terested in any way, and all the faets and circumstances surround- 
ing the witnesses. You are not bound to believe the testimony of 
any witness or of any number of witnesses.- You ‘are to search for 
the truth, beleving only such testimony as carriés conviction to 
your minds of its truth. ‘The defendant is presumed to be innocent 
until he is shown to be guilty beyond a reasonable doubt.” 

Section thirty of the Code of Civil Procedure (Laws of Utah, 
ISSt, p. 125) provides that the court in the charge “ may state the 
testimony and declare the law, and in each ease he shall inform the 
jury that thi yare the sole judges of the credibility of the witnesses, 
of the weight of the evidence, and of the facts.” The part of the 
charge above quoted is but the siatement of the substance of this 
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statute, and the deductions resulting from it—its corollary. There 
was a conflict in the testimony of the witnesses as to the material 
facts. In view of such evidence the charge was given. Imme- 
diately after using the language objected to, the court told the jury 
that in searching for truth they should rely only on such testimony 
as they should believe to be true. The court did not in effect tell 
them that they might disregard the statements of uncontradicted 
witnesses. The evidence did not present that question. The evi- 
dence as to the material facts was conflicting and contradictory. 
We tind no error in the record sufficient to reverse the judgment of 
the court below, and in view of the conclusions above reached we 
do not deem it necessary to decide other points discussed. The 
judgment of the court below is affirmed. 


Boreman, justice, concurs. 
H. P. Henderson, justice, concurs. 


Endorsed: Filed 26 Feb’y, 1887. Ek. T. Sprague, clerk. 
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The President of the United States to the honorable the supreme 
court of the Territory of Utah, Greeting : 

Because in the record and proceedings, as also in the rendition of 
the judgment of plea which is in the said supreme court, before you, 
between William E. Bassett, plaintiff in error, and The United States 
of America, defendant in error, a manifest error hath happened, to 
the great damage of the said appellant, as by his‘ecomplaint appears, 
we, being willing that error, if any hath been, should be duly cor- 
rected and full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so that 
you have the same at Washington on the second Monday of October 
next, in the said Supreme Court to be then and there held, that, the 
record of proceedings aforesaid being inspected, the said Supreme 
Court may cause further to be done therein to correct that error 
what of right and according to the laws and custom of the United 
States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the Ist day of March, in the year of our Lord 
one thousand eight hundred and eighty-seven. 

[Seal Supreme Court, Territory of Utah, United States of America. ] 

Attest : : | a SPRAGUE, 

Clerk of Supreme Court of Utah Territory. 

Allowed by— 

C. 8S. ZANE, 
Chief Justice of the Supreme Court of Utah Territory. 

[Endorsed :] The United States, def’t in error, vs. William E. 
Bassett, pl’ff in error. Writ of error to U.S. Supreme Court. 
J—110 


ih WILLIAM E. BASSETT Vs. THE UNITED STATES. 


128 Know all men by these presents that«ve, David Hilton and 

John Lees, are held and firmly bound unto the United States 
of America in the full and just sum of three kundred dollars, to be 
paid to the said United States of America, its certain attorney, suc- 
cessors, or assigns; to which payment, well and truly to be made, we 
bind ourselves, our heirs, executors, and administrators, jointly : and 
severally, by these presents. 

Sealed with our seals and dated this first ree of March, in the 
year of our Lord one thousand eight hundred and eighty-sev en. 

Whereas lately, at a term of the supreme court of Utah Territory, 
in a suit depending in said court between William E. Bassett, plain- 
tiff in so and The United States of America, defendant in error, 
judgment was rendered against the said plaintiff in error; and the 
said plaintiff in error having obtained from the Supreme Court of 
the United States a writ of error and filed a copy thereof in the 
clerk’s office of the said court to reverse the judgment i in the afore- 
said sult, and il citation directed to the said United States of Amer- 
ica, “: - and admonishing — to be and appear at a Supreme Court 
of the United States to be holden at Washington the second Mon- 
day of October next: 

Now, the condition of the above obligation is such that if the said 
William KE. Bassett shall prosecute the said writ of error to effect and 
answer all damages and costs if he fail to make his plea good, then 
the above obligation to be void; else to remain in full force and 
virtue 


W. EF. BASSETT. SEAL. | 
DAVID HILTON.  [seat. 
JOHN LEES. SEAL. 


Sealed and delivered in the presence of— 


(Sig.) J. U. ILURD. ‘ 


Approve dj by me-— 
isi} § ~ 7 \ \ I. Judue. 


| Endorsed :| United States, def’t in error, vs. William E. Bassett, 
pl'if in error. Bond upon suing out writ of error, Copy. Filed 
March 1, 1887. &. T. Spr iyue, clerk. 


120 The United States of America, Greeting : 


a are hereby on and admonished to be and appear at 
a Supreme Court of the United States, to be holden at W ashington 
on the arose Monday sf October next, pursuant toa writ of error 
filed in the clerk’s office of the supreme court of Utah Territory, 
wherein Willi am E. Bassett is plaintiff in error and you are defend- 
ant in error, to show cause, if any there be, why judgment ren- 
dered against the said pl; untiff in error, as in the said writ of error 
Ine ntioned, should not be corrected and why speedy justice should 
not be done to the parties in that behalf. 
Witness the honorable chief justice of the supreme: court of Utah 
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Territory this first day of March, in the year of our Lord one thou- 
sand eight hundred and eighty-seven. 
[Seal Supreme Court, Territory of Utah, United States of America. ] 


C. 8S. ZANE, 
Chief Justice. 


Territory or Uran, | 
Salt Lake County, | 
On this first day of March, in the year of our Lord one thousand 

eight hundred and eighty-seven, personally appeared J. H. Hurd 

before me, the subscriber, the chief justice of Utah Territory, and 
makes oath that he delivered a true copy of the within citation to 

William H. Dickson, the United States district attorney for Utah 

Territory, the attorney of record for the defendant in error in the 

case mentioned in said citation. 


&8§ 


C. 8. ZANE, 
Chief Justice. 


| Endorsed:] The United States, def’t in error, vs. William E. 
Bassett, pl’ff in error. Citation. Filed March 1, 1887. E. T. 
Sprague, clerk. 


130 Terrirory or Uran,) 
Salt Lake County, j 


|, E. T. Sprague, clerk of the supreme court of said Territory of 
Utah, in obedience to the writ of error hereto attached, do return 
annexed hereto a transcript of the record and proceedings, opinion, 
bond on writ of error, together with said original writ and the cita- 
tion thereon, all in the cause in said writ described, to the Supreme 
Court of the United States, and I hereby certify that said transcript 
of said record and proceedings, opinion, and bond is a true, correct, 
and complete copy of the several originals thereof on file or of record 

in my office. | 


88 - 


Seal Supreme Court, Ter- Witness my hand and the seal of said 
ritory of Utah, United supreme court of Utah Territory this 
States of America. d0th day of June, 1887, at Salt Lake City. 


EK. T. SPRAGUE, 
Clerk of Supreme Court of Utah Territory. 


indorsed on cover: Utah Territory supreme court. No. 110. 
William E. Bassett, plaintiff in error, vs. The United States. Filed 
September 23, 1887. 
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Supreme Court of the United States. 


OCTOBER TERM, 1800. 
No. 110. 


WILLIAM E. BASSETT, 


PLAINTIFF IN ERROR, 


rHE UNITED STATES, 


DEFENDANT IN ERROR. 


ee ee ee em ee 


* 


BRIEF FOR PLAINTIFF IN ERROR. 


FRANKLIN Ss. RICHARDS, 
CHARLES C. RICHARDS, 


For Plaintiff in kerrér. 


SALT LAKE CITY 
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Supreme Court of the United States. 


October Term, 1890. 
No. 110. 


WILLIAM E, BASSETT, 
PLAINTIFF IN ERROR, 


v. 
THE UNITED STATES. 
DEFENDANT IN Error. 


BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT. 
On the 23rd day of November, 1886, the grand jury of 
the Distriet Court for the First Judicial District of Utah 
Territory found an indictment for polygamy against the 
plaintiff in error, charging him with having married one 
Kate Smith, on the 14th day of August, 1884, when his 
lawful wife, Sarah Ann Williams, was still living and 
undivorced. (Record page 1.) 
A motion was made to set aside and dismiss the indiet- 
ment on the ground that it had not been found and pre- 
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sented in the manner prescribed by law, because it had 
been found without any other evidence than that of the 
legal wife. This motion was overruled. (Record pages 
2 and 53.) 

The accused plead not guilty and was tried by a jury, 
on the 6th day of January, 1887. He was convicted, 
and, on the same day, sentenced to be imprisoned in the 
penitentiary of Utah for tive years and to pay a fine of 
five hundred dollars. (Record pages 4 and 5.) 

An appeal was taken to the Supreme Court of Utah 
Territory where the judgment of the Distriat Court was 
affirmed. (Record page 59.) The case is ‘before this 
Court on writ of error issued on the Ist day of March, 
IS87. (Record page te). ) ; 


ASSIGNMENT OF ERRORS. 


First: The District Court erred in permitting Mrs. 
Sarah Bassett, the former legal wife of the plaintiff in 
error, against his objection, to testify to a confidential 
communication made to her by him, while they were 
husband and wife, and notin the presence of any other per- 
Sari. 

Second: The Court erred in denying the challenge of 
plaintiff in error to the juror, Andrew Larsen, and in 
permitting him to sttas a juror in the case, against the 
objection of the plaintiff in) error; the said Andrew 
Larsen being then and therealisqualified to act as a juror 
in the case because he had been a polygamist. 

Third: The Court erred in charging the jury that it 
was not bound to believe the testimony of any witness 
or any number of witnesses. : 

Fourth: The Court erred in overruling the motion of 
plaintiff in error to dismiss the case, after the prosecution 
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rested, because there was no testimony tending to estab- 
lish his guilt, except the alleged confession testified to by 
his former wife, which was wholly uncorroborated. 


JURISDICTION. 


A writ of error from the Supreme Court of the United 
States to the Supreme Court of Utah Territory will lie 
in a criminal case where the accused has been sentenced 
to capital punishment or convicted of bigamy or 
polygamy. 

18 Statutes at Large, 254; 

Wiggins v. People, 93 U.S. 465. 


THE WIFE NOT A COMPETENT WITNESS. 


The plaintiff in error was convicted on the testimony 
of his former legal wife, Sarah Bassett, as to confidential 
communications made to her by him while she was his 
wife. Without this testimony he could not have been 
convicted. He objected to her being permitted to testify 
but the testimony was admitted against his objection. — It 
is insisted that she was not competent to testify at all, 
and certainly not as to confidential communications made 
to her by her husband. 

The policy of the law against permitting either the 
husband or wife to testify against the other, has been so 
well and universally recognized in this country and 
England that it is hardly necessary to cite authority on 
that point. Mr. Greenleaf, in his valuable work on evi- 
dence, sections 334 and 337, states the rule as follows: 

Section 334. Husband and wifé. The rule by which 
parties are excluded from being witnesses for themselves 
applies to the case of husband and wife; neither of them 
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ing admissible as a witness in a cause, civil or criminal, 
n which the other is a party. This exclusion is founded 
partly on the identity of their legal rights and inte nape 
nd partly on principles of public policy, which hea 
the basis of ¢ +t il society. For it is essential to the Sooner 
ness of social life that the confidence subsisting between 
husband and wite should he sacredly protected and 

herished in its most unlimited extent; and to break 
v impair the great principles which protect the 


how? 
would be to destroy the best 


etities of that relation 
solace of human existence. 
Section 237. Neither is it material that this relation 
myer exists. The great object of the rule is to secure 
appiness by placing the protecting seal of the 
confidential communications between hus- 
and whatever has come tothe knowledge 
of the hallowed contidence which 
relation inspires, cannot be afterwards: divulged in 
mony, even though the other party be no longer 
ne. And even where a wife, who had béen divorced 
«tof Parliment, and had married another person was 
fered as a witness by the plaintiff, to prove a contract 
t her former husband, Lord Alvanley held her 
incompetent; adding, with his characteristic 
‘tt never shall be endured that the *contidence, 
the law has created while the parties remained in 
<tintimate of all relations shall be broken when- 
the misconduct of one party, the relation has 
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minded the rule in the following cledr and em- 


209, this 


s admitted in all the cases that the wife 18 not com- 
except in h6cenuses of violence pon her person, 
to eriminate her husband: or to disclose that 

has learned trom him in their contidential in- 


) 
is fonnd in some of the elementary works 
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restion that this rule, being founded on the 
lations of the parties, will protéct either 
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from the necessity of a disclosure; but will hot prohibit 
either trom voluntarily making any disclosure of matters 
received in contidence: and the wite and the husband 
have been viewed, in this respect, as havinga right to pro- 
tection from a disclosure, on the same principle as an 
attorney is protected from a disclosure of the facts 
communicated to him by his client. 

The rule which protects an attorney in such a case, 1s 
founded on pubhe policy, and may be essential in the 
administration of justice. But this privilege is the 
privilege of the chent, and not of the attorney. The 
rule which protects the domestic relations from exposure 
rests upon considerations connected with the peace of 
faurmlies. And itis conceived that this principle does not 
merely afford protection to the husband and wife which 
they are at liberty to invoke or not, at their discretion, 
when.the question Is propounded ; but it renders them 
Incompetent to disclose facts in evidence in violation of 
the rule. And it is well that the principle does not rest 
on the discretion of the parties. [If it did, in most in- 
stances it would attord no substantial protection to persons 
uninstracted in their rights, and thrown off their guard 
and embarrassed by searching interrogatories. 

In the present case the witness was called to discredit 
her husband; to prove, in fact, that he had committed 
perjury ; and the establishment of the fact depended on 
his own confession Confessions which, it ever made, 
were made under all the confidence that subsists between 
husband and wife. It ia true the husband was dead, but 
this does not weaken the principle. Indeed, it would 
seem rather to increase than lessen the foree of the rule. 

Can the wife, under such circumstances, either volun- 
tarily be permitted, or by force of authority be compelled 
to state facts in evidence which render infamous the 
character of her husband? We think, most clearly, that 
she cannot be. Public policy and established principles 
forbid it. 

This rule is founded apon the deepest and soundest 
principles of our nature. Principles which have grown 
out of those domestic relations that constitute the basis 
of civil society, and which are essential to the enjoyment 


of that confidence which should subsist between those 
who are connected by the nearest and dearest relations 
ot life. To break down or impair the great principles 

vhich protect the sanctities of husband and. wife, would 
be to destroy the best solace of human existence. 


rom the foregoing, and numerous other cases that 
might be cited, it is clear that the testimony of the former 
wife, Sarah Bassett, was wholly incompetent, and that its 
aimission by the Court was error, unless the statute of 
\‘tah eo moditied the common law rule as to make the 


teatimons competent. : 


rue STATUTE DOES NOT CHANGE THE RULE WHICH MAKES 
THE WIFE INCOMPETENT. 


It was contended by the Government, in the Court be- 
low, and the same contention will doubtless be made 
here, that the statute changed the common law rule and 
made the wife a competent witness in polygamy cases. 
That contention is denied by the plaintiff in error, and 
it is insisted that the statute merely declares the common 
‘aw. 

The Sections of the Code of Civil Procedure which 
were relied upon are as follows: 


Section 1154. All persons, without exception, other- 
wise than is specified in the next two sections, who, hav- 
Ing organs of sense, can pere eive, and perceiving, can 
take known their perceptions to others, may be witnesses. 
Theretore , he ‘ither parties nor other persons who have an 
interest In the event of an action or proceeding are ex- 
cluded; nor those who have been convicted of crime, nor 
persons on account of their opinions on matters of re- 
ligious belief; although in every case the credibility of 
the witness may be drawn in question, by the manner In 
which he testifies, by the character of his testimony, 0 
by evidence affec ting his ¢ a ‘ter for truth, honesty, or 
integrity, or his motives, or by contradictor’ evidence; 
and the jury are the exe tae th judges of his credibility. 
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Section 1156, There are particular relations in which 
it is the policy of the law to encourage confidence and to 
preserve it inviolate, therefore a person cannot be ex- 
umined as a witness in the following cases: 

A husband cannot be examined tor or against his wife 
without her consent, nor a wife for or against her husband 
without his consent; nor can either, during the marriage 
or afterwards: be without the consent of the other, ex- 
amined as to any communication made by one to the 
other during the marriage; but this exception does not 
apply to a civil action or proceeding by one against the 
other, nor to @ criminal action or proceeding for a crime 
committed by one against the other. 

The common law rules relating to the competency of 
Witnesses in criminal cases prevailed in Utah until the 
passage of the Code of Criminal Procedure, which con- 
tains the following provisions: 

Section 420. The rules for determining the ecom- 
petency of witnesses in civil actions are applicable also to 
criminal actions and proceedings, except as otherwise 
provided in this act. : 

Section 421. Except with the consent of both, or in cases 
of criminal violence upon one by the other, neither husband 
nor wife are competent witnesses for or against each other, in 
a criminal action or proceeding to which one or both are par- 
ties. 

These provisions of the statute do not change the 
common law, nor are they in conflict with each other. 
They are in perfect harmony. One of them provides 
that the husband and wife are not competent witnesses 
against each other, except in a “criminal action or pro- 
ceeding for a crime committed by one against the other.” 
The other provides that, “except in cases of criminal 
violence upon one by the other, neither husband nor 
wife are competent witnesses for or against each other, in 
a criminal action or proceeding to which one or both are 
parties.” We contend that the exception of the Statute 1s 


recisely the same as that known to the common law and 
that it only applies to cases of personal violence. We 
aay : : 

First: That this prosecution against the defendant 
vas not for a crime committed by him oor inst his wife, 
within the sense and meaning of the Statyt e, and that she 
was Incompetent to testity at all, without jis consent, 

Second: That if held generally competent to testify, 
because in a prosec ution for a crime cominitted agains st 
her, it was error to permit her to testify to confidential 
communications made to her by her husband while she 


was his wife. 


The Statute does not enumerate the cases that are to 
ve regarded as crimes committed by the husband against 
che wite, or by the wife against the husband. We must 
resume that it intended to limit the competency of the 
Wile as a witness to cases of violence upon. her person, 
vcanse that was the former rule and the intention ot the 

egisiature to change such a rule will not be presumed in 
the absence of unguage clearly expressing stich intention. 

Besides, that is the only reasonable cons:ruc ‘tion that 
‘an be placed upon the language of the Statute. [ft polyg- 
amy is such aecrime committed by the husband against 
the wife as makes her a competent witness against him, 
then all telonies are such crimes, for, under the laws of 
tah, conviction of the husband for any telony is sufh- 
clent cause to entitie his wife to a divorce, . 

This construction would leave the statute so vague and 
indefinite as to be objectionable on the ground ot uncer- 
tainty, while the other makes it definite and declaratory 


9 
of a well known rule that has been jealously guarded by 
the Courts for generations past. 

The provisions of the civil and criminal codes, being 
in pari materia, must be construed together. Although 
they were enacted at different times, they were intended 
to be, and are, harmonious. The rule of construction in 
such cases is stated by Chancellor Kent as follows : 

Several acts in pari materia, and relating to the same 
subject are to be taken together, and compared, in the 
construction of them, because they are considered as hay- 
ing one object In view, and as acting upon one system. 
This rule was declared in the case of Rex vs. Loxdale, and 
the Earl of Ailsbury vs. Pattison, and the rule applies, 
though some of the statutes may have expired, orare not 
referred to in other acts. The object of the rule is to 
ascertain and to carry into effect the intention; and it is 
to be inferred that a code of statutes relating to one 
subject was governed by one spirit and policy, and was 
intended to be consistent and har.:nonious in its several 
parts and provisions. 

Of this rule Lord Manstield said : 

All acts in pari materia are to be taken together, as if 
they were one law. * * Where there are different 
statutes in pari materia, though made at different times, 
or even expired, and not referring to each other, they 
shall be taken and construed together as one system, and 
us explanatory of each other. 

In interpreting these statutes the court will hesitate to 
place upon theny such a construction as would abrogate a 
well settled 4a Of law, which, in the language of Lord 
Manstield, was “founded in deceney, morality and public 
pohiew.” It will construe the statutes strictly and not 
enlarge the effect of legislation which has been declared, 
by eminent law writers, to act as a stimulus to perjury 
and to produce disturbance of the mairtal relation and 
the demoralization of society. 
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We are not without judicial interpretation of Statutes 
similar to those under consideration. In the case of Peo- 
ple », Langtree, 64 Cal., 259, where the wite of a person 
who was under a separate indictment tor the same oftense 
as the accused, had been offered as a witness but pro- 
hibited by the Court from testifying te any matters 
implicating her husband, in speaking of:these sections 
of the California Codes, which are identival with ours, 
the Supreme Court of that State says: ? 

We think upon a fair construction both mean the same 
thing. although the pre nal ( ‘ode 1 In more explici it than the 
other. On this as on nearly every other subject to which 
the codes relate, they are simply dec: aratory of what the 
law would be if there were no codes. 

This decision is directly in point, not only because the 
provisions of law under consideration were the same as 
ours, but for the further reason that they were enacted at 
different times: the Criminal Code having ‘been adopted 
first and the Code of Civil Procedure afterwards, as in 
our ease. The Supreme Court of California has recently 
affirmed this construction it) the case of People v. Mul- 
lings, 83 Cal. 140, where it says: Me 


The provisions ot our Codes qt) the subject ot 


privileged communications between husbahd and wite 
are little more than a declaration of the éommon law 
rule upon the subject, except in this respect ; the 
privilege at common law did not extend to “ommunica- 
tons which were not in their nature confidential; and 
although such communications were generally held to be 
confidential, vet some very difficult yuestiong did) occas- 
ionally arise as to the character of the comngunications; 
pat our Code sweeps away that embarrassing; distinction 
by extending the privilege to “any communication made 
by one to the other during the marriage.’ 


* zZ, 
In the case of the State », Armstrong, 4 iss St; : 


under a statute similar to ours, in a prosecution for adul- 


1] 


tery, the court held that the wife was not a competent 
witness, and explained the rule as follows : 


The statutes only allow the wife to testify against the 
husband, or the husband against the wife, without the 
consent of the one against whom the testimony is offered, 
in “a criminal action or proceeding for a crime committed 
by one against the other.” This exception is inserted 
simply to save those cases where, at common law, a wife 
could be a witness against her husband, or a husband 
against his wife, and not to introduce any new rule, or 
extend the old one. Mr. Greenleaf, in his work on 
evidence, vol. 1, 543, says that these exceptions are allow- 
ed “partly for the protection of the wife in her life and 
liberty, and partly for the sake of public justice. But the 
necessity which calls for this exception for the wife’s 
security, is described to mean, not a veneral necessity, as 
where no other witness can be had, but a_ particular 
necessity, as where, for instance, the wife fet be ex- 
posed, without remedy, to personal injury.” He in- 
stances the decided cases of the forcible abduction and 
marriage of the woman. The case of a rape upon her 
person, an assault and battery upon her, or for malici- 
ously shooting her. In the People v. Chegaray, 18 
Wend. 642, Justice Bronson doubts “whether the test- 
imony of the wife should in any case be received against 
the husband, except where she complains of personal 
violence or ill treatment of herself.” “She is competent 
in a prosecution against her husband for a personal out- 
rage against herself.” 3 Pl. Ev. (Cow. & Hill’s 
Notes), 76. 

A prosecution for the crime of adultery does not fall 
within the cases in which a wife could testify against her 
husband under the general rule, for two reasons: first, 
the necessity which warrants the exception does not exist, 
as all the material featares of such an offense are suscept- 
ible of proof without her aid as readily as in other crimes. 
Second, it is not a crime against her person, and involves 
no violence to or abuse of her.* 77 S2y, fA. are, 

[In the case of Compton v. State, which Was a prosecu- 
tion for incest, the Texas Court of Appeals, under a simi- 
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lar Statute, held that the wife was not a competent wit- 
ness against her husband, and declared that this doctrine 
was in harmony with “the great weight of authority, 
English and American,” as well as being in consonance 
“with the reason and policy ot the law.” , The Court cites 
with approval the following from Russell'on Crimes: 


The wife is also admitted as a witness against her hus- 
band ex necessitate in a prosecution of him for offenses 
against her person. * * * But this; rule seems to 
be confined to cases where the charge attects the liberty 
orthe person of the wife. ; : 

In the case of People v. Houghton, 24 Hun. 501, on 
the trial of the accused tor bigamy, .the public prosecutor 
offered his wife as a witness, and the objection was made 
to her that she was incompetent, although willing to tes- 
tify. The objection was overruled, tne defendant’s coun- 
sel excepted, the wife was sworn and examined as a wit- 
ness, gave testimony against her husband, and he 
was convicted. The Appellate Court held on the wife 
was incompetent, and said: 


By the rules of evidence prevalent at ‘common law, 
neither husband nor wite is permitted to testify for or 
against each other in any action, civil or chiminal. The 
rule has its foundation in the identity of their rights and 
concerns, the interest of civil society, andjthe sanctities 
of the marriage relation, and it is enforced by the Courts 
with much strictness. Some exceptions there are where 
the wife would otherwise be exposed to personal injury 
without remedy. The rigor of this severe tule has been 
much softened in this State in its application to civil ac- 
tions, but nothing was accomplished in the direction of 
eriminal prosecutions until 1876, when the legislature 
made the following provisions: “In al] crimipal trials and 
examinations before trial, a husband or wife may be ex- 
amined as a witness in behalf of the other, but upon no 
such trial or examination shall a husband or wife be com- 


pelled to testify against the other.’ (Chapter 182 of 


‘ 
. 


Laws of 1876, 2.) It required legislative action to abro- 
gate or change the old rule prevailing here, and we must 
find how far this Statute is operative in that direction. It 
is a Statute in derogation of the common law, and can be 
permitted to accomplish nothing beyond what is fairly 
intended. It is first affirmatively enacted that a husband 
or wife may be examined as a witness for the other in a 
criminal prosecution, and further the Statute does not 
provide aftirmatively. What follows is a provision that 
on no criminal trial or examination shall husband or wife 
be compelled to testify against the other. These are 
negative words only, and make no innovation or relaxa- 
tion of the old rule of law. Probably their true inten- 
tion and operation will be found in preventing the elicita- 
tion of testimony from husband or wife against each 
other after being called in their behalf. Substantially the 
same view of this Statute was taken in the Brigg’s case 
(60 How., 17). If it had been the intention of the Statute 
makers to break down the barrier protecting the husband 
and wife from the testimony of tue other in criminal 
prosecutions, it would not have been left to inference or 
implication, and we are not at liberty to resort to either 
to find it. 

In the case last cited the statute was more favorable to 
the government’s contention than the one under consid- 
eration, for it expressly permitted the wife’s testimony 
for the accused and only prohibited compulsory testimony 
from her against him. It did not say she should not tes- 
tify against her husband it she chose to do so, but the 
Court said she must not be permitted to so testify in the 
absence of a Statute giving her that right affirmatively. 

The foregoing and many other authorities clearly 
establish the doctrine contended for by the plaintiff in 
error as to the incompetency of the wife on the ground 
that this case was not, within the meaning of the Statute, 
a proceeding for a crime committed by the husband 
against the wife, nor a case of criminal violence upon her. 
The tollowing authorities are also in point: 
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Wharton’s Criminal Evidence, 390, 393, - 
Thomas v. State, 14 Texas appeals, 79. 
(iverton v. The State, 45 Texas, 616. 

There can be no possible doubt as to the correctriess of 
our interpretation of the Statute unless it be held that 
the provision of the Code oft Civil Procedure, enacted in 
1884. which declares that a husband or wife cannot be 
examined against the other, without his or her cohsent, 
except in ‘ta criminal action or proceeding for a crime 
committed by one against the other,” repealed the pro- 
vision of the Penal Code enacted in 1878, which declares 
that “except with the consent of both, or in cases of 
criminal violence upon one by the other, neither husband 
nor wife are competent witnesses for or against: each 
other, in a criminal action or proceeding to which ene or 
both are parties.” 

The act of 1884 does not repeal the act of 1878, unless 
the former is “in contravention” of the latter. There is 
no repeal in terms and there can be none by implication, 
because there is no repugnance or inconsistency between 
the two statutes. They are entirely harmonious and 
must stand together as declaring the common law. There 
‘< nothing in the Code of Civil Procedure which indicates 
an intention to repeal the provision of the Penal*Code. 
The object of the former was to revise and compile the 
existing laws, rather than to change or alter them. <A 

hange of phraseology in such a case does not import a 
hange of meaning, unless such clearly appears te have 
een the intention of the Legislature. The State 
should be read in the light of the common law and the 


public policy which has ever prevailed in relation to this 


subject, and the terms of the Statute should be construed 
in accordance with their ancient acceptation and pudicial 
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interpretation. The implication of repeal must be neces- 
sary and irresistible. 

Potter’s Dwarris on Statutes, 154. Note. 

Sedgwick on Construction of Statutory Laws, 2nd 
Ed. 97, 105, 106. 

Bishop on Written Laws, Sections 64, 98, 112 a, 
131, 156. | 

United States ». Bowen, 100 U. 8. 513. 

Butts v. Voorhes, 13, New Jersey Law, 19. 


LT. 


Should it be held, however, that the provision of the 
Code of Civil Procedure supercedes that of the Penal 
Code, and that this prosecution was for a crime against 
the wife, within the meaning of the Statute, and that she 
was a competent witness, still it was error to permit her 
to disclose a contidential communication. At common 
law such communications were inviolate, even where the 
Witness Was competent, as in case of the hisband’s death 
or the dissolution of the marriage. 

Mr. Wharton in his Criminal Evidence, Sections 308 
and 401, says: 

Section 398. Confidential communications between 
husband and wife are so far privileged that the law re- 
fuses to permit either to be interrogated as to what 
occurred in their confidential intercourse during their 
marital relations, COVE ring, therefore, admissions by 
silence as well as admission by words. 

Section 401. Whether special Statutes prescribing 
that the martial relation shall not be a ground for the ex- 
clusion of witnesses apply to criminal prosecutions de- 
pends upon the terms of such Statutes. But such 
Statutes, when limited to the restoration of competency, 
do not preclude the parties from taking advantage of the 
right ot withholding privileged communications which 
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‘uring coverture and not in the presence of 
e 


if in his work on evidence, Section 254, 


tions between husband and wite belong 
ws oof privileged communications, and 
protected independently of the ground 
ind identity, which preclude the parties 
‘for or against each other. The happiness 
J state requires that there should be. the 
| confidence between ‘husband and wife; 


nfidence the law secures by providing that it 


wt inviolable: that nothing shall be 

the bosom of the wife which was con- 
husband. Theretore, after the parties 

| win ther if he by divorce or by death ot the 


, 


2 still pre lnded trom disclosing any 


vs with him, thongh she may be admitted to 


‘+s which came to her knowledge by means 


esible to any. person not standing in that 


Stein v. Bowman, supra, this Court used 
emphatic language: . : 


e 
ler saueh cirreumsatances, either volun- 


ititae 


rmitted, or by force of authority be compelled 
t. in evidence which render infamous the 


er husband? We think, most clearly, that 
Public poliey and established principle 

ile is tounded upon the deepest and 
ples of nature. Principles which have 
se domestic relations, that constitute the 
society, and which are essential to the enjoy- 
denee which should subsist between 
nnected by the nearest and dearest rela- 

lo break down or impair the great princ- 
the sanctities of husband and wife, 
eatroy the best solace of human existence. 


sored to show that the Utah Statute 
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‘ 
does not change the common law rule, as to the competency 
of the wife’s testimony, and, while we think we have sue- 
ceeded, still, if mistaken on this point, and if the testi- 
mony of Mrs. Sarah Bassett would have been admissible 
under a prosecution for the violation of a territorial law, 
we contend that the Utah Statute did not apply to this 
case, Which was a prosecution by the Government, under 
the laws of the United States, and, in the absence of an 
act of Congress on the subject, would be governed by 
the rules of evidence prevailing at common law. 
United States ». Reid, ef al., 12 How. 361. 


Denness » 2. da _ ] ) U. q 257 
ry «, Suc. te. 2 Lohaefier, Py Les 
Phe gravity of the@harge against the plfntiff in error | 


and the extreme penalty imposed upon him, the utter ~ 
absence of all testimony tending to establish guilt, except 
the alleged confession testified t. by his wife, and the 
strained construction of the Statute which is claimed by 
the prosecution to abrogate a long established and well 
settléd rule of law, all umite in appealing to the sound 
judgment of the Court for a strict adherance to its former 
decisions, which have ever preserved inviolate the sub- 
lime rule for which we now contend, 

We submit that the Court erred in overruling the 
objections to this witness and permitting her to testify 
against the accused. 


CHALLENGE TO THE JUROR LARSEN. 


On the trial, Andrew Larsen was objected to by the 
accused on the ground that he had been a polygamist. 
The objection was overruled and the juror was sworn in 
the case. (Record pp &, auld 10.) Section 5 of the act 
of Congress of March 22, 1882, commonly called the 
Edmunds Act, provides : 
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That in any prosecution for bigamy, polygamy, or 
wwfal cohabitation, under any statute of the United 
“tutes, it shall he sufficient cause of challenge to any person 
des wr anmmoned asa juryman or tale sman, first that he is 
as been living in the practice of bigamy, polygamy or 
autul cohalitation, with more than one woman, or that he 


zor has been guilty of an ottense punishable by either of 


he foregoing sections, or by Section 5352, of the Revised 
Statutes of the United States, or the Act of July Ist, 
I<ei2-entitled, “An act to punish and prevent the practice 
( polygamy in the Territories of the United States and 
ther places, and disapproving and annulling certain acts 
Tris ly vislative Assembly of the Territory ot Ttah "6 
mad, that he believes it right for a man to have 
more than one living and undivorced wife at the same 
time. orto live in the practice of cohabiting with more 
than one woman: and any person appearing or, ottered 
as a juror or talesman, and challenged on either of the 
foregoing grounds may be questioned on his oath as to 
the existence of any such cause of challenge, arid other 
selene THhaby be introduced bearing pon the question 
raised by such challenge; and this question shall be tried 
by the Court. But as to the first ground of challenge, 
before mentioned, the person challenged shall not be 
bound to answer if he shall say upon his oath‘that he 
declines on the ground that his answ er may tend to erimi- 
nate himself: and if he shall answer as to said first 
ground, his answer shall not be viven in evidence in any 
criminal prosecution against him for any oftense named 
in sections one or three of this act: but if he declines to 
answer on any ground, he shall be rejected as incompe- 
fen? 


The language of the foregoing section is so clear that 


it would almost seem a reflection upon the intelligence of 


the Court to otter any argument on this point, were it not 
for the contention heretofore made that the challenge 
claimed by the plaintiff in error was provided by law for 
the sole benefit of the Government and Was not available 


to the accused. 


a 
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It is fair to presume that the intention and object of 
Congress in providing this cause of challenge was to 
secure fair and impartial jurors in this class of cases, The 
prosecution was not to be hampered by any person on the 
Jury who, by reason of having once been a polygamist, 
might still retain a friendly bias for those in that relation, 
nor was the accused to be subjected to the disadvantage 
of being tried by a juror who had once been a polygamist 
but who, having renounced the doctrine, should feel a 
special interest in prosecuting those who were not, in his 
estimation, so progressive as himself. | 

The reason why such a challenge should be allowed to 
the accused is certainly as strong as that why it should be 
given to the Government, for it is a well-known fact that 
apostates from any particular faith or practice are the most 
bitter and unrelenting persecutors of those who still retain 
the faith or adhere to the practice. It was to prevent the 
miscarriage of justice on the one hand, and to restrain the 
zeal of unscrupulous converts on the other, that this cause 
of challenge was provided and an effort made to secure 
impartial and wholly disinterested persons for jurors in 
these cases. The pious apostate whose soul is continually 
crying to his brother, “I am holier than thou,” is no 
more fit to sit in judgment on that brother than would be 
his most deadly foe, and Congress knew it. 

[f.our conclusion is correct as to the object and reason 
of the law, it matters not that the juror Larson had a 
pardon from the President, for that fact would not tend 
to alter his conviction or remove from his mind any bias 
it might retain by reason of his former belief and prac- 
tice. The juror wasclearly disqualified under the law 
and the denial of the challenge was error. 


: 
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ERRONEOUS INSTRUCTIONS. 

The Court charged the Jurys that they were “not 
hound to belleve the testimons of ny witness or any 
number of witnesses, ” This was error, The jury ure 
hound to render a verdict according to the law antl the 
evidence, and for judicial purposes, they are bound to 
wlieve the direct and positive testimony of unimpeached 
ind uncontradicted witnesses when the facts testified to 


are: Theol Tit redible on their hace, 


In the case of Lomer v. Meeker, 25 New York, -363, 
art (‘our ft abpepye als ania : . 


The Judge. in this case, should have nonsuited the 
plaintiff, or dismissed the complaint, which 1s equivalent 
toanonsuit, The argument is, that this could not prop- 
erly be done. because there was wu question ot credibility 
raised in resp t tothe witness Bock, who proved the 

But this objection is untenable. The Witness 


- not impeached or contradicted. Tlis testimony is 
positive and direct, and not incredible upon its tuve. It 
was the ad its of the Court and Jury tw vive credit: to his, 

mony. The positive testimony of an unimpeached 
mncontradicted witness cannot be disregarded by Court 

Jury arbitrarily ot apr Mushy, They are bound to 

eve, for judicial purposes, such testimony, and 


weotiat. i! ah tbstance like this. bre the clear duty of the 
(‘ourt to set aside the verdict of a jury founded Mpon a 
habelet of clear. uncontradicted and undisputed evidence, 


lr) thy , iim i>] tr prree rts Dodee, 28 IiI. 163, the 


| * 
supreme Court of [lines sated 


(ana jury, from mere caprice, entirely disregard the 


ty stimons ofa Ww Ittess PROD TRAP ve ane bread Ith any Wial\ : This 
they cannot law fully do, although thes ure the Jtidges ot 
the credibility. of witness: They must judge? of that 
fact. as of anv + ther in the case, trom evicl nee, They 


annot disregard the testimony of a witness «without 


| ——, 


) 


— 
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some cause. They must have.some grounds for disbe- 
living him before they are authorized to do so. They 
must exercise their judgement and not their will, when 
passing upon the credibility of a witness. 

The witnesses for the defense were not contradicted and 
none of them were impeached, but, under the: errone- 
ous instructions of the court, their testimony was ar- 
bitrarily disregarded by the jury. Without any cause or 
ground for so doing, the jury wholly discarded the 
positive testimony of the alleged plural wife and that of all 
the other witnesses for the defense. They convicted 
the accused on an alleged confession, which was testified 
to be by the former wife, when neither the confession 
nor the wife’s testimony were corroborated in any way. 
The instruction of the court which invited such a verdict 
was grave and manifest error. 


UNCORROBORATED CONFESSION, 


The Court erred in everruling the motion of the 
accused to have the case dismissed at the close ot the 
testimony for the prosecution. There was no evidence in 
the case tending to establish his guilt, except the alleged 
confession testified to by the former wife, and neither the 
confession nor her testimony were corroborated in any 
particular. 

Mr. Greenleat, in his work on Evidence, Vol. 1. 
Section 217, says: 

In the United States, the prisoner’s confession, when 
the corpus delecti is not otherwise proved, has been held 
insufficient for his conviction; and this opinion certainly 
best accords with the humanity of the Criminal Code, 
and with the great degree of caution applied in receiving 
and weighing the evidence of confessions in other cases, 
and it seems countenanced by approved writers on this 
branch of the law. 
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Mr. Wharton, in his work on Criminal Evidence, Sec- 


tion 632 saves: ; 


While voluntary confessions of specific charges or of 


inenlpatory facts are always admissible, under the con- 
ditions above stated, they cannot sustain a conviction, 
unless there be corroborative proof of the corpus delicti. 

See the host of authorities cited in the note fo this sec- 
tion. , 

In the case of Matthews v. State, 55 Alabama, 187, 
the court reviews the authorities on this question and, in 
‘an exhaustive and learned opinion, declares that the 
authorities generally concur in affirming that extra-judicial 
confessions of the prisoner, not corroborated by inde- 
pendent proof of the corpus delicti, will not justify a 
conviction. To the same effect are the following: 

Bergen v, People 17 Ill. 436. 
4 Minn, 26% 7 John, 314; 15 Wend. 147. 

With confident assurance that the grave questions 
involved in this case will receive the careful consideration 
to which they are entitled, we respectfully submit that the 
Court below erred in each and every point covered by 
the Assignment of errors and that its judgment should 
be reversed. 

FRANKLIN 8S. RICHARDS, 
CHARLES C. RICHARDS, 
For Plaintiff in Error. 


\) 


BILL OF EXCEPTIONS. 


It is claimed by the plaintiff in error that the bill of 
exceptions is properly in the record, and that it is authen- 
ticated by the certificate of the clerk of the supreme court 
of Utah, found on page 67 of the transcript of record. 
That there was a bill of exceptions properly settled, signed 
by the judge, and filed in the case, is apparent, not only 
from the bill itself, which appears on pages 8 to 58 of the 
record, but also from the note and certificate of the clerk 
of the district court, found on pages 5 and 7 of the record, 
and quoted in the Attorney-General’s brief. That this bill 
of exceptions was before the supreme court is evident from ' 
the opinion of the court, which expressly mentions the ex- 
ceptions taken, and considers the points raised by the bill. 
The original bill could be, and doubtless was, used in that 
court instead of a copy, and there was no necessity for 
sending to this Court the stipulation by which the original 
took the place of the copy in the court below. The last 
clause of the bill states that it is made part of the record, 
and the certificate of the clerk of the supreme court that 
the transcript now before this Court is a true and correct 
copy of the record in the case, fully meets the require- 
ments of the law and includes the bill of exceptions. 

sut if there is any irregularity in the matter, the ques- 
tion cannot be raised for the first time in this Court. It 
should have been brought to the attention of the supreme 
court of Utah, where the defect might have been cured 
and the mistake corrected. 


“An objection to matters which were not brought to 
the attention of the court below will not be considered 
here.” 

Clark v. Fredericks, 105 UY. S. 5. 
Wilson v. McNamee, 102 J. 8S. 572. 
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WriiiaM E. BAssetr, PLAINTIFF 
in error, 


Iu the Supreme Court of the United States, 


OcToBER TERM, 1890. 


ve. 


THe UNITED STATES. 


BRIEF FOR DEFENDANT IN ERROR. ’ 
I. 


All of the questions made by the plaintiff in error arise 
upon the bill of exceptions. If, therefore, the bill of ex- 
ceptions is not properly in the record the judgment must 
The statutes of Utah in 
these proceedings were had, being the laws, etc., of Utah 


be affirmed. 


» No. 110. 


J 


of 1878,.contained the following provisions : 


Sec. 310. A bill containing the exceptions must be 
settled and signed by the judge and filed with the 
clerk within ten days after the trial of the cause, un- 
less further time is granted. 

Sec. 363. An appeal is taken by filing with the 
clerk of the court in which the judgment or order ap- 
pealed from is entered or filed a notice stating the 
appeal from the same, and serving a copy thereof 


upon the attorney of the adverse party. 
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force at the time 


2 

Sec. 369. Upon au appeal being taken; the clerk 
with whom the notice of appeal is filed must within 
ten days thereafter, without charge, transmit to the 
clerk of the: appe ‘late court a¢ ‘opy of the natice of : ap- 
pes al, and of the record, and of all bills of exception, 
instructions and indorsements thereon ; ane upon the 
rece ipt thereof the clerk of the ‘appellate court must 
file the same and perform the same service as in civil 
eases without charge. 


Such being the law, has the bill of exceptions been 
properly brought into this record ? : 
On page 5 of the transcript , after the sentence of the 
prisoner, is the following statement by the clerk : 
In regard to bill of exceptions, transcript of which 
should here appear, see certificate at end of this tran- 
script on appeal. ' 


(Signed) T. A. PERKINS, Clerk. 


On page 7 is the certificate, made by the clerk of the 
district court of Weber County, to the transcript to be 
filed in the supreme court of the Territory for hearing on 
appeal. That certificate recites “that the foregoing are 
full, true, and correct copies of the following papers, 
namely, indictment, ete.,” but not including the bill of 
exceptions. Then follows this statement by the clerk, be- 
ing the same statement referred to on page 5:*: 


[ further certify that a copy of defendant’s bill of 
exceptions in said cause is not. made part hereof be- 
cause 8 aid bill of e xceptions is in possession of defend- 
ant’s counsel at the city of Salt Lake, and because I 
am informed by said counsel that it has been stipu- 
lated by and between themselves and the United 
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States district attorney for Utah Territory that the 
original thereof, in place of such copy, should be 
used in the supreme court upon this appeal. 


In other words, the transcript on appeal from the dis- 
trict court to the supreme court did not include the bill 
of exceptions at all. If the bill of exceptions was before 
the supreme court it was not there as a part of the rec- 
ord; nor does the clerk of the district court anywhere 
certify the bill of exceptions, nor is there any stipulation 
in the record which can take the place of such certificate. 

There is, it is true, commencing on page 8 and ending 
on page 58, something in the form of a copy of a bill of 

exceptions ; but whether it is a true or correct copy there 
is no certificate anywhere to show. The correctness of 
such copy could only be certified by the clerk of the dis- 
trict court, Mr. Perkins. The clerk of the supreme 
court, Mr. Sprague, could only certify the record as it 
came to him. 

In short, this so-called bill of exceptions is in this 
transcript without any authentication whatever. It may 
be correct and it may not. In order to entitle it to any 
consideration, it should have been vouched for as the 
genuine instrument it purports to be by the clerk of the 
district court, or at least, if it was to be brought into the 
record by stipulation, that stipulation should be made a 
part of the record. Under the circumstances, therefore, 
it would seem that the alleged bill of exceptions must be 
rejected, and the judgment affirmed. 
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If, however, the bill of exceptions is to be regarded as 
in the record, it is necessary to consider the questions 
made in the brief for plaintiff in error. The last of these 
questions I prefer to consider first. | 

It is insisted that there is no evidence in this case of the 
second marriage, except the confession of the defendant, 
and that such confession uncorroborated is insufficient. In 
the first place, this statement made by Bassett to his wife 
was not “a confession” within the meaning of the law. 
He stated that he had married a second wife, but he did 
not state or admit that he had committed acrime. This 
question seems to be covered by the decision in The State 
vs. Crowder, 41 Kans., p. 110-111. But secondly, as a 
matter of fact, this confession has corroboration in the evi- 
dence. First ofall, it is not only in proof, buf matter of 
general public information, that polygamy was at this time 
one of the tenets of the Mormon church, and it is in proof 
that the defendant was a member of that church, and a 
believer in this tenet. This appears, not only from the 
testimony of the first, but from the testimony of the sec- 
ond wite. ? 

The conduct of the defendant, as detailed ‘by the first 
wife on page 13, at and just before the time when he com- 
municated to her that he had entered into the second mar- 
riage, is of much significance ; that he, crying, should be 
holding his baby child upon his knee, and should tell his 
wife that it was the last time that he would hold the baby, 
is certainly a cireumstanece worthy of consideration. Again, 
his conduct with reference to the divorce case, as detailed 
on pages 15 and 16, is of significance in this connection, 
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So also is the evidence of the second wife, as detailed 
on pages 28, 29, 30, 31, and 32. It is true that she de- 
nies the marriage, but it is equally true that she does not 
testify candidly or frankly with reference to the subject- 
matter. What she says with reference to her receiving 
the addresses of Mr. Bassett, prior to his obtaining a di- 
voree, the fact that he was a believer in polygamy, and 
that she was also, are all cireumstances which tend to cor- 
roborate the evidence of the first wife. If the fact that 
these persons were believers in polygamy, and that he 
was “courting” her before the divorce, she encouraging 
such attentions, makes it easier to believe that they were 
married before such divoree, then this is corroborative 
evidence, The evident untruthfulness also of the state- 
ments of the second wife, with reference to the alleged 
sickness of Mr. Robbins, for the purpose of showing that 
she was kept in the store continuously about the time 
when it was claimed this second marriage occurred, are 
also corroborative of this fact. 

[f it be said that the evidence of the second wife was 
not before the court when the motion was made at the 
close of the evidence for the Government for a direction 
to the jury to acquit, the answer is easy. [f the prisoner 
had chosen to rest his ease on the evidence as it stood 
when he made his motion, he eculd have done so. Hav- 
ing put in additional evidence, if such evidence hurt his 
ease he must abide the result. It was never held or 
claimed, that, after the overruling of a demurrer to evi- 
dence, the demurring party could put in new evidence 
without waiving his demurrer. 

But it is not believed that it is the rule that a prisoner 
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will not be convicted upon a confession without corrobora- 
tive evidence. In [opt vs. The 1 ople (104 USS., 631) 
this court gives its sanction to the statement that-— 
A confession, if freely and voluntarily made, is evi- 
dence of the most satisfactory character. ° Such il 
confession, said Eyre, C. B. (1 Leach, 263), “is de- 
serving of the highest eredit, because it is presumed 
to flow from the strongest sense ot cult, and, there- 
fore, it is admitted as proof of the crime to which it 
refers,” : 

And again, it is stated that— 

elementary writers of authority coneur in saving 
that while from the very nature of such evidence it 
must be subjected to careful scrutiny and received 
with great caution, a deliberate, voluntary confession 
of guilt is among the most effectual proafs in the 
law, and constitutes the strongest evidence against 
the party making it that can be given of. the facts 
stated in such contesston, 

The decision in Berg m VS. Peopl: (17 Ill.. 436), cited 
and relied on by plaintiff in error, states that the corrob- 
erative circumstanees need not go to the proof of the cor- 
pus delicti, but may be suthicient if they are corroborative 
of any part of the testimony. It is also stated in the same 
ease that the text-books generally say that a vonfession 
alone is suflicient. 


ILI. 


Another assignment of error is that the court gave a 
wrong instruction to the jury. The instruction was In 
these words : 


You are the sole judges of the witnesses and of the 
weight of the evidence, and in determining the eredi- 


bility of the witnesses and the weight of the testi- 
mony you should take into consideration the appear- 
ance of the witnesses upon the stand, their apparent 
eandor or the want of candor, their interest in the 
outcome of the case, their relation to the parties in- 
terested in any way, and all the facts and cireum- 
stances surrounding the witnesses. You are not 
bound to believe the testimony of any witness, or of 
anv number of witnesses. You are to search for the 
truth, believing only such testimony as carries con- 
viction to your minds of its truth, The defendant is 
presumed to be innocent until he is shown to be guilty 
bevond a reasonable doubt. 


The part excepted to is the sentence taken from the 
middle of the instruction, as follows : 

You are not hound to believe the testimony of any 
witness, or of any number of witnesses. 

Taken alone, it may be questionable whether such a 
statement ought to be made to a jury; but in ¢onnection 
with what preceded and followed in this instruction, it 
was certainly unobjectionable. As is shown by Chief 
Justice Zane in his opinion (Transcript, pages 64 and 65), 
it was the duty of the court to inform the jurors that they 
were the sole judges of the credibility of the witnesses, of 
the weight of the evidence and of the tacts. If thev were 
the sole judges of the weight of the evidence, it must be 
that thev were at liberty to believe or disbelieve the state- 
ments of any witness. In other words, they either were 
or were not “bound to believe the testimony of any wit- 
ness or anv number of witnesses.” If they were so 
bound, then they were under constraint and were not at 
liberty to exercise the discretion which the law vested in 
them to decide as to the credibility of the witnesses in 
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view ofall the facts and surroundings. If they were at 
liberty to accept or reject the testimony of any witness, 
according as such testimony was credible or incredible, 
then ‘his instruction was not erroneous. 

Indeed, counsel for the plaintiff in error seems to rec- 
ognize the weakness of his assault upon this instruetion 
in the fact that he prints in his brief only the single sen- 
tence, instead of presenting the entire charge which shows 
its fairness. Certainly there is nothing in this instruction 
to call for a reversal of the judgment of the court below. 

The remarks of Chief Justice Zane, in his opinion; on 
this point, are a quite sufficient answer to the brief for 
plaintiff in error, The truth is that there was much in 
the cireumstances of the case and in the testimony of he 
principal witness for defendant to discredit that witness. 

if 

The objection made to the competency of the juror, 
Larsen, is entirely without foundation. The juror had 
been pardoned by President Arthur, the pardon being 
produced in court. It is too late to argue that, holding 
such pardon, Mr. Larsen was subject to any of the disa- 
bilities imposed upon him by the law he had violated. 

ir parte Garland (4 Wall., 380); United States vs. Pad ford 
(9 Wall, 531): United States vs. Klein (13 Wall., 128); Arm- 
strong vs. United States (13 Wall., 154): Pargroud vs. United 
States (13 Wall., 156); United States vs. Kirby (7 Wall, 483). 

Having received the pardon, in the language of this 
court in ev parte Garland, Mr. Larsen became a new than 
with precisely the same rights and qualifications for‘the 
future duties and responsibilities of life as if he had never 


offended against the law. 5 


9 
V. 


The first question argued in brief for plaintiff in error, 
and the last one to be discussed here, is whether the plain- 
tiff’s first wife was a competent witness to the matters of 
which she testified. It is bevond question that, unless the 
common law rule is changed by the statute of Utah, this 
testimony was incompetent. The material matter to which 
she testified was a conversation between her husband and 
herself while the relation of husband and wife existed, in 
in the absence of any third person except a little child, 
in which the husband admitted that he had married the 
second time: in other words, had committed the crime 
against which this prosecution is directed. It was claimed 
on behalf of the Government that section 1156 of the 
code of civil procedure of Utah embodies the law deter- 
minative of this question. That section is as follows : 

A husband can not be examined for or against his 
wife without her consent, nor a wife for or against 
her husband without his consent; nor can either, 
during the marriage or after, without the consent of 
the other, be examined as to any communication made 
by one to the other during the marriage; but this 
exception. does not apply to a civil action or a pro- 
ceeding by one against the other, nor to a criminal 
action or proceeding for a crime committed by one 
against the other. 

And it was insisted that under the last clause of that 
section the wife was a competent witness, It was also 
insisted, as it is insisted in the opinion of Chief-Justice 
Zane, that the crime under prosecution was a crime not 
merely against the people of Utah, but in the sense of the 
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statute was a crime committed against the wife; and that, 
therefore, for her own protection she must be permitted 
to testify. The decisions cited, in the opinion of the Chief 
Justice, from the supreme court of Iowa and the supreme 
court of Nebraska, directly support this position : 
State vs. Sloane (55 lowa, 217): State vs. Hughes (58 Iowa, 
165); State vs. Bennets (31 lowa, 24): Lord vs, State (17 Nebr., 
726). ; ’ 

And there seems to be mueh toree and sound reason in 
this doctrine. Certainly no man can commit a greater 
wrong upon his wife than in acts of this character. Such 
an act is a much greater outrage upon any right thinking 
woman than a blew, or almost any sort of abuse. 

On the other a plaintiff in error insists that in arriv- 
ing at the law of Utah upon this question, section (1156 
of the civil nent must not be considered alone, but 
in connection with section 421, criminal code, whiely is in 
the following language : 


Except with the consent of both, or in cases of 
criminal violence upon one by the other, neither hus- 
band nor wife are competent witnesses for or against 
each other in a criminal aetion or proceeding to whic h 
one or both are parties. 


Section 1156 is the later enactment. It seems to cover 
the whole subject matter. ‘True, it is found in the civil 
code, but it is in express terms made applicable to ermminal! 
actions and covers the whole subject-matter. The change 
from the language of section 421, substituting “ criminal 
action” for “criminal violence” seems to have beer with 
the purpose and to sanction the view, entertained by the 


supreme court of Utah, that the law was intended tq cover 


santa cen tee: sali a 
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eases in which the crime was committed against the wife, 
not involving the elements of violence. To hold otherwise, 
it is necessary to make so much of section 1156 as applies 
to criminal cases meaningless and without effect as against 
the provisions of section 421. We are not at liberty to 
give it such a construction. Being the later act, and the 
subject-matter being within the competency of the legis- 
lature, it must be assumed that the substitution of “ crimi- 
nal action” for “ criminal violence ” was intentional, and 
give it effect accordingly. 

The rule as found in section 421 was the rule of the 
common law, and 1156 designed to and did change that 
rule. It seems to me clear, therefore, that the wife was a 
competent witness to give testimony against the husband 
in this action. 

A more difficuit question, however, is presented by the 
fact that her testimony in this case was as to.a communi- 
cation made by him to her pending their marital relations 
and in the absence of any third person. The qnestion is 
whether the language of Section 1156 is sufficiently broad 
to cover testimony as to such a communication. If given 
full scope and its widest meaning, it undoubtedly is, for 
the limitation is not as to the character of the testimony, but 
as to the character of the action, and, as we have already 
seen, the character of the action described in the statute 
seems to be fully met by the facts in this case. And not 
only is the action such an one as to be within the exception 
of this statute, but the communication itself is strictly 
within the language of the exception. 

The general provision of the section is that “ neither 
husband nor wife shall be examined as to any communica- 
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tion made by one to the other during the marriage.” ‘Then 
follows the exception : 

But this exception does not apply > oe 
criminal action or proceeding for a crime committed 
by one against the other. 

't is not merely that each is permitted to be a witness, 
but according to the language of this section each ts per- 
mitted to testify to “any communication” made by the 
one to the other during the marriage. As already said, 
the language seems clearly to cover and justify, not meérely 


‘any 


ordinary testimony by one against the other, but 
communication made by one to the other.” ; 

At the Sle time it Hhitist he coneeded that confidential 
communications under the law of evidence have stood 
upon a rule peculiar to themselves. The questien 1s 
whether the statute making the husband and wife coinpe- 
tent witnesses Ari nst each other, and authorizing them 
ti testify is to mei li ay communication > between them ‘dur- 
ine the marringe relations, covers contidential communi- 
cation : 


bask that a careful examination be given to the discussion 


‘ 


of this question ino the opinion of Chiet Justice Zane. 
( ftecord, }?}?. it. b.. atte (>>>. 
@ 
a . . > : vs . ’ , - 
| lhe dleeision yf this eourt tba the ense of the ( onnectiout 
Mutual Lite Tnsurane Compony against Schoeter (G84 U, 
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S, page 497), may Lye worth of consideration in this eon- 


nection, . 
Respectfully submitted 
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CHICAGO, MILWAUKEE AND ST. PAUL R'Y CO. VS. J. ARTERY. 1 


a UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the honorable 
judges of the circuit court of the United States for the northern 
district of lowa, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in said circuit court, before you, be- 
tween James Artery, plaintiff, and The Chicago, Milwaukee & St. 
Paul Railway Company, defendant, a manifest error hath happened, 
to the great damage of the said The Chicago, Milwaukee & St. Paul 
Railway Company, as by its complaint appears, we, being willin 
that error, if any hath been, should be duly corrected and full oad 
speedy justice done to the parties aforesaid in this behalf, do com- 
mand you, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the Supreme Court of 
the United States, together with this writ, so that you have the same 
at Washington on the second Monday of October next, in the said 
Supreme Court to be then and there held, that, the record and pro- 
ceedings aforesaid being inspected, the said Suvreme Court may 
cause further to be done therein to correct that error what of right 
and according to the laws and custom of the United States should 
be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, the 27th day of June, A. D. 1887. 

A. J. VAN DUZEE, 


Clerk U. 8. C. C., Northern District of Towa. 


Allowed : 
O. P. SHIRAS, Judge. 


h NorTHERN District oF Iowa, ss: 


I, A. J. Van Duzee, clerk of U.S. circuit court for northern dis- 
trict of Iowa, do hereby accept due and lawful service of this writ 
this 27 day of June, 1887, and file the same in my office this day. 

A. J. VAN DUZEE, Clerk, 
By ALFRED HOBBS, Deputy. 


c Unirep STaTes OF AMERICA, 88: 
The President of the United States to James Artery : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s oftice of the United States circuit court for the northern 
district of [owa, eastern division, wherein The Chicago, Milwaukee 
& St. Paul Railway Company is plaintiff in error, to show cause, if 
any there be, why the judgment rendered against said plaintiff in 
error, as in the said writ of error mentioned, should not be corrected 
and why speedy justice should not be done to the parties in that 
behalf. 
1—679 
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Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at Dubuque, in said district, 
this 27th day of June, 1887. 

[Seal Circuit Court U. S., Northern District of Iowa, Dubuque. 


O. P. SHIRAS, Judge. 


d [ Endorsed:] No. 291. Law. James Artery vs. Chicago, 
Milwaukee & Saint Paul R. R. Co. Citation. : Filed June 
28,1887. Alfred Hobbs, deputy clerk. | 


Unitep STATES OF AMERICA, 
Northern District of Iowa, Eastern Division: 


I hereby certify that on the 27th day of June, A. D.. 1887, at the 
city and county of Dubuque, in said district, I served the within 
citation on James Artery, within named, and on D. E. Lyon, one of 
his attorneys, by reading the same to each and by giving to each a 
copy thereof. 

W. M. DESMON D, 

U.'S. Marshal, 
By T. M. HOPKINS, Deputy. 

Fees, $6.18. ; 

1 Pleas before the circuit court of the United States for the north- 
ern district of Iowa, eastern division, at a term begun and 
holden at Dubuque, in said district, on Tuesday, the 5th day of 

April, A. D. 1887, before the Hon. Oliver P. Shiras, judge of the 

United States district court for said district. 


In the Cireuit Court of the United States, Northern District of 
Iowa, Eastern Division. 


JAMES ARTERY 
v8. P- 
’ . , \ , — - ‘ — > ‘ ’ Law. 
THe Cuicaco, MILWAUKEE AND Saint Pavt { ~* 
RAILWAY COMPANY. 


No. 291. 


Be it remembered that heretofore, to wit, on the 5 day of March, 
A. D. 1885, there was filed in the office of the clerk of the district 
court in and for the county of Dubuque a petition, in the words 
and figures following, to wit: 


Petition at Law. 
DuBUQUE Co., 88: 


In District Court. April Term, 1885. 


JAMES ARTERY 
, : 
CnicaGco, MILWAUKEE & St. Paur Rartroap Company. 


2 Ist count. Plaintiff, complaining of the Chicago, Milwaukee 
and St. Paul Railroad Co., a corporation organized under and 
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JAMES ARTERY. 3 


by virtue of the laws of Wisconsin and doing business in Wisconsin, 
Towa, and other States, says, as his cause of action against said de- 
fendant, as follows: That said def’t owns and operates a dine of its 
road from Dubuque, Iowa, to La Crosse, Wisconsin, and St. Paul, 
Minnesota, and in the operation thereof uses locomotives propelled 
by steam. hand cars propelled by hand, and cars drawn by its loco- 
motl ves ; that the said plaintiff, on the 5th day of March, 1883, and for 
several months prior thereto, was in the employ of said railroad com- 
pany, the defendant, in the use and operation of said road in the 
county of Allamakee, Iowa, in working upon its road and road-bed, 
in keeping the ties in good order, in keeping the road well and prop- 
erly ballasted, in removing obstructions from its track, in _—s 
its culverts and crossings in repair, in keeping the iron on the roa 
properly spiked and fastened, in keeping the road in good condition 
for use and safe operation for said defendant and its patrons, and to 
aid generally, doing all such work as is required of an em- 
3 plovee or section man in keeping the road and road-bed safe 
and fit for use and operation along its line of road and right 
of way through said county of Allamakee, and in doing any and all of 
said work cars propelled by steam and hand cars were employed and 
used by this plaintiff and othersin and about said work, which said 
cars were furnished said plaintiffand the employees by the defendant ; 
and plaintiff says that on the 5th day of March, 1883, while in the 
employ of said defendant as a section man, engaged in the kind of 
work aforesaid, he left the village of Harper’s Ferry, in Allamakee 
Co., Iowa, with some other employees, under a foreman of said de- 
fendant named P. Retshaw, as pl’ff now recalls his name, and went 
north some ten miles repairing the iron, ties, road and road-bed, 
bridges, crossings, and culverts of said defendant’s railroad; that 
after doing said work and towards the evening of said day the said 
foreman ordered a start to return to Harper’s Ferry on a small hand 
car,on which were placed seven or eight men, and more than said 
car could or ought to carry ; that at the time the said hand car was 
ordered by the foreman to start for said Harper’s Ferry it was 
started at the time and on the time that a train of cars was 
1 then due, of which the plaintiff had no knowledge at the 
time; that on said 5th day of March the snow had been fall- 
ing and there was snow in the rails, and the said foreman ordered 
plaintiff to get a shovel and seat himself on the front of said hand 
car and hold said shovel on the top of the rail, in order to move 
said snow as said hand car went forward; that on said hand ear 
there were no places provided for the feet to rest upon while perform- 
ing said duty; that the plaintiff was compelled, in order to hold said 
shovel, to exert all his strength: and by muscular exertion hold up 
his feet and at the same time guide and hold said shovel. 

And plaintiff says said hand car being so placed on said track on 
the time of said train as aforesaid, and with plaintiff placed by the 
foreman on said front of said hand car, as aforesaid, with said shovel, 
the said hand car was run ahead of said train, then due, at the rate 
of more than ten miles an hour, being a dangerous speed, and whilst 
so running the plaintiff, while holding said shovel and while cross- 
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ing over a cattle-guard in said road and without any fault, want of 
care, or negligence on the part of the plaintiff, his foot was 
5 caught while holding said shovel, and by reason ‘thereof he 
was thrown off and under said hand car, his body doubled 
up, his spine injured, and his backbone broken; by reason whereof 
he has been confined to his bed ever since, never having been able 
to work and having all the time since said injury suffered great pain 
in body and mind; all of which was caused to happen to him by 
reason of the want of care and the negligence of the défendant in 
furnishing unfit and improper hand cars, in requiring gnerous and 
dangerous duty from the plaintiff, and in running said hand car at 
a dangerous rate of speed, and in overloading the same, all stated 
— aforesaid and all to the damage of the plaintiff in ‘the sum of 
twenty thousand dollars, besides the sum of one thousand dollars 
for money paid out for board, care, & surgical and medical treat- 
ment. 7 : : 
Wherefore plaintiff prays judgment in the sum of $20,000, besides 


costs of action. | ; 
FOUKE & LYON, 
Attorneys for Plaintiff. 
And afterwards, to wit, on the 17th day of February; 1885, there 
was issued out of said district court in and for Dubuque 
6 county, Iowa, an original notice in the wordsand figures fol- 
lowing, to wit: : 


Original Notice. : 
To the Chicago, Milwaukee & St. Paul Railroad Compahy : 


You are hereby notified that on or — the Ist day of:April, A. D. 
1885, there will be on file in the clerk’s office of the district court of 
the State of lowa in and for Dubuque county the petition of James 
Artery, claiming of you twenty thousand dollars and interest at six 
per cent. from Feb’y 1, 1885, as money due him from You for dam- 
ages and injury to his health and person caused by your negligence 
and want of care in failing to have safe machinery and hand ears, 
and in failing to operate your said railroad safely and carefully in 
which said plaintiff was engaged in operating on the 5 day of March, 
1883, the time he was so injured by your negligence and want of 
care. , 

And you are further notified that we claim an attorney’s lien. in 
the sum of five thousand dollars, money in your hands belonging to 
the plaintiff, for money due us from him for services rendered, and 
that unless you appear and defend before noon of the second dav of 

the next April term of said court—that is to say, before noon 
7 of the 28 day of April, A. D. 1885—default will be entered 
against you and judgment rendered thereon.  ; 
FOUKE & LYON, 
Aliorney- for Plaintiff. 


¢ 


JAMES ARTERY. 


STATE OF Iowa, \ 
Dubuque County, 


I hereby certify and return that I received the within notice for 
service on the 17 day of February, 1885. I served the same on the 
within-named Chicago, Milwaukee & St. Paul Railroad Company by 
reading the same to James McGrath, agent of said R. R. company, 
and giving to him a true copy thereof in Julien township, Dubuque 
county, lowa. 

JAMES McCANN, Sheriff, 
By N. J. LOES, Deputy. 


Endorsed: Original notice. Jamas Artery vs. Chicago, Mil. & St. 
Paul R. R. Co. 


And afterwards, to wit, on the — day of April, 1885, there was 
filed in the district court of Lowa in and for Dubuque county a pe- 
tition for removal in the words and figures following, to wit: 


S Petition for Removal to the Circuit Court of the United States, 
Northern District of Iowa, Eastern Division. 


In the District Court of Dubuque County, State of Iowa. 


JAMES ArrTERY, Plaintiff, 
and “ 
Tuk Cuicaco, MILwauKEE & Saint Paut Ratiway Co., Defendant. 


To said district court: 


Your petitioner respectfully shows to this honorable court that 
the matter and amount in dispute in the above-entitled cause ex- 
ceeds, exclusive of costs, the sum or value of five hundred dollars. 

That the controversy in said suit is between citizens of different 
States, and that the petitioner was at the time of the commencement 
of this suit and still is a citizen of the State of Wisconsin, and that 
plaintiff, James Artery, was then and still is a citizen of the State 
of lowa. | | 

And your petitioner offers herewith a bond, with good and suffi- 
cient surety, for his entering in said circuit court of the United 
States, on the first day of its next session, a copy of the record in 

this suit, and for paying all costs that may be awarded by 
9 said circuit court of the United States if said court shall 

hold that this suit was wrongfully or improperly removed 
thereto. 

And petitioner prays this honorable court to proceed no further 
herein, except to make the.order of removal required by law, and to 
accept the said surety and bond and to cause the record herein to 
be removed ‘into said circuit court of the United States in and for 
the northern district of Iowa. 

W. J. KNIGHT, 


Attorney for Petitioner. 
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STATE OF Iowa, Dubuque County : 


I, W. J. Knight, being duly sworn, do say that I am; :attorney for 
the petitioner in the above- entitled cause; that I have read the fore- 
going petition and know the contents thereof, and that the state- 
ments and allegations therein contained are true, as I verily believe. 


W. J. KNIGHT. 


Subscribed -_ sworn to by W. J. Knight before me this 27th 
day of April, A. D. 1885. : 
[SEAL. ] W. J. CANTILLON, 

Notary Public. 


10 And afterwards, to wit, on the 27th day of: April, A. D. 
1887, a bond for removal to the circuit court of the United 
States was filed in the words and figures following, to wit: 


Know all men by these presents that the Chicago, Milwaukee & 
St. Paul Railway Company, as principal, and W. J: Knight, as 
surety, are held and firmly bound unto James Artery in the penal 
sum of five hundred dollars, upon the following express conditions : 
The said Chicago, Milwaukee and St. Paul R’ vy Company having 
petitioned the district court of Dubuque county, State of Iowa, for 
the removal of a certain cause therein pending, wherein said James 
Artery is plaintiff and The Chicago, Milwaukee and St. Paul Rail- 
way Company, defendant, to the circuit court of the United States 
for the northern district of Iowa: 

Now, therefore, if the said railway company, your petitioner, shall 
enter in the said circuit court of the United States, on the first day 

of its next session, a copy of the record in said suit, and shall 
11 ~~ well and truly pay all costs that may be awarded by said 

United States cireuit court if said court shall hold that said 
suit was wrongfully or improperly removed thereto, then this obli- 
gation to be void ; otherwise of force. 

Witness our hands this — d: ay of April, A. D. 1885. 

THE CHICAGO, MILWAUKEE & ST. PAUL 
RAILWAY CoO., 
By W. J. KNIGHT, Its Attorney. 
W. J. KNIGHT, Surety. 


STATE OF IowA, 
‘ 8S 
Dubuque County, | 


I, W. J. Knight, of said county, the surety named in the fore- 
going bond, do depose and say that I am a resident of the State of 
Towa and a_property-holder therein ; that Iam worth the sum of 
five hundred dollars over and above all my debts and liabilities 
and exclusive of property by law exempt from execution; that I 
have property in the State of Towa liable to execution of the value 


of more than five hundred dollars. 


W. J. KNIGHT. 


‘ 
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Subscribed and sworn to by W. J. Knight before me this 27 day 
of April, A. D. 1885. 
fouas.) W. J. CANTILLION, 
| Notary Public in & for said County and State. 


12 Endorsed: In district court, Dubuque county, Iowa. 

James Artery, plaintiff, vs. The Chicago, Mil. & St. Paul Rail- 
way Company, dlefenda nt. Petition and bond for removal to U. S. 
circuit court. Filed April 27, 1885. J. J. Dunn, clerk. 


And afterwards, to wit, on the 28th day of April, 1887, an order of 
court was made and entered of record in the words and figures fol- 
lowing, to wit: 


| Change of Place of Trial. 
In District Court, Dubuque County, Iowa. 


JAMES ARTERY : 
vs. Law 6860. 
CH1icaGo MILWAUKEE «& Sr. Paut R. R. Co. 


Tugespay, April 28, A. D. 1885. 


This cause now coming on to be heard upon the petition by de- 
fendant for removal of this cause to the circuit court of the United 
States, and the same being submitted, is by the court granted and 
the bond approved. It is therefore ordered by the court that this 

cause be,and the same is hereby, removed to the circuit court 
13 of the United States, northern district and eastern division of 
Iowa, and that the clerk of this court forward a transcript of 
the papers and record entry herein to the clerk of said U.S. circuit 
court upon defendant’s paying the costs occasioned by said change. 


Fee Bill. 
1885, March 5. Ap’l T., 1885. 
Ping, G8, PS OP FiO Bienvcncccnccnncmeennaamenenes 1 50 
ClO Ti ccna ttinindditiindine senewe coemgtiniiadmmeees 10 
iy es. oc. caus 80 
seen @ U.S GC. Gicaecwescos conn gutinbiiotanee 3 50 
PU, CR Bi scccinttcdiidcanncnnccontstiimiiainaiaieaiin 1 20 


STATE OF Iowa, bs. 
Dubuque County, 


I, J. J. Dunn, clerk of the district court of the State of Iowa in 
and for Dubuque county, do hereby certify that the annexed and 
foregoing is a full, true, and complete compared transcript of the 
records, pleadings, ‘and papers therein set forth in the case herein 
mentioned, wherein James Artery was plaintiff and The C., M. & St. 
Paul R. R. Co., defendant,as fully as the same appears of record and 
on file in my office. 
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‘ 


In testimony whereof I have hereunto set my hand and caused 
the seal of said court to be affixed, at Dubuque city, this 21st day of 
November, A. D. 1885. : 

[SEAL. | J. J. DUNN, Clerk, 
By J. M. WERNER; Deputy. 
¢ 


14 And afterwards, to wit, on the 15th day of March, A. D. 

1885, there was filed in the United States circuit court for 
the northern district of Iowa, eastern division, an amended petition 
in the words and figures following, to wit: 


In Circuit Court of the United States, Northern Dist., Eastern 
Division, lowa. oe 
e 
JAMES ARTERY } 
vs. 


Cuicaco, MinwauKer & Sr. Paut Raritroap Company. 


? 


And the plaintiff by leave of court amends his petition by fur- 
ther alleging that the band car furnished the foreman by defendant 
on said 5th day of March, 1885, was not constructed with reason- 
ably safe appliances, apparatus, and machinery to push the snow off 
from the said rails; that the same was wanting in said prbper and 
necessary appliances in this behalf, which could easily have been 
applied by defendant, and said hand car was wanting in the proper 
kind of a brake, and the proper kind of a foot-rest and appliances 

for those who were ordered to occupy the position and do 
15 the kind of work plaintiff was ordered to do, such as is al- 

leged in the original petition; and plaintiff further avers 
that when he was ordered by said foreman to sit down on the front 
of said hand car and hold said shovel he was wholly unaware of 
any danger therefrom and had reason to believe and did believe 
said hand car would be run by said foreman at a safe rate of speed, 
after being so ordered by said foreman; but, on the contrary, was 
run and propelled at an unreasonable and unnecessarily fast and 
careless and dangerous speed, which said speed plaintiff eyuld not 
control, nor could not leave said car while in motion; that while so 
being propelled at said dangerous speed over said cattle-guard, 
where plaintiff was injured, he was thrown under said hand.ecar and 
injured for life, as alleged in said original petition; that said cattle- 
guard was made of three-corner pieces of wood and placed negli- 
gently and wrongfully on top of the ties accross the track instead of 
lengthwise,and some of which said three-cornered pieces stoed above 

or higher than the surface of the rail, but which the:plaintiff 
16 was not aware of at the time of his injury or before; that said 

cattle-cuard was carelessly and negligently constricted as 
aforesaid, and by reason whereof and the speed of said hand car and 
the dangerous and tiresome position in which defendant ordered and 
placed plaintiff he was injured for life, as stated. Either by his foot or 
feet coming in contact with said rail or said three-corner pieces or 
by the shovel given him by defendant getting caught on the rail or 
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said three-corner pieces, or by all of these circumstances, he was 
thrown under said hand car, all by the want of care on the part of 
said defendant, as heretofore stated herein and in the original peti- 
tion, and without fault, negligence, or want of care on the part of 
plaintiff, for which he demands judgment as asked in the original 


petition. 
FOUKE & LYON, 
Att’y- for Plaintiff. 


Ree’d copy of within this 15th day of March, 1886. 
~ W. J. KNIGHT, 
Att’y for PU ff. 


Endorsed: U.S. circuit court, N. dist. of Iowa, eastern div., Iowa. 
James Artery vs. Chicago, M. & St. Paul R. R. Amendment to peti- 
tion. Filed 15 March, 1886. A. Hobbs, dep. clerk. Fouke & Lyon, 
att’ys for pl’tff. 


17 And afterwards, to wit, on the 18 day of November, A. D. 
1886, an answer was filed in the words and figures following, 
to wit: 
In U.S. Cir. C't. 


JAMES ARTERY 
vs. 
Tue Cnicaco, Minwaukee & Sr. Paut Rattway Company. 


| Nov. 7, 1886. 

Answering plaintiff’s petition, defendant says: 

Ist. It denies each and every matter and thing therein stated. 

2. It avers that the injury complained of, if any, was caused by 
the want of care and caution of the plaintiff, which directly con- 
tributed to the result. 

ord. It avers that plaintiff entered its service as a section man, 
and that the work he was doing at the time of the alleged injury 
was such a section man is called upon to perform in the discharge 
of his duties; that at the time plaintiff started to ride on the hand 
car, as alleged, he was and for a long time prior thereto he had been 
acquainted with defendant’s track, road-bed, and cattle-guards on 

the section on which he was working, as alleged, and with 
18 the condition and manner of construction of the same, and 
with the hand car and its manner of construction and ap- 
pointments on which he was riding at the time of said alleged in- 
jury, and, knowing all of these things, had for a long time prior to 
said alleged injury to him worked on said section and with said hand 
car without objection or complaint. 
BURTON HANSON & 
W. J. KNIGHT, 
For Deft. 


Endorsed: James Artery vs. C., M. & St. P. R’y Co. Answer. 
Filed Nove’r 18, 1886. A. Hobbs, deputy clerk. 
2—679 


’ 
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And afterwards, to wit, on the 6th day of April, A: D. 1887, the 
following entry was made of record, to wit: 


$ 
JAMES ARTERY 
v8. Law. No. 291. 
CuicaGo, MILWAUKEE «& St. Paut R’y Co. 


This cause coming on to be heard, the plaintiff appearing by 
Fouke & Lyon, his attorneys, and the defendants by Burton Han- 
son, Esq., and W. J. Knight, Esq., his attorneys, thereupon came a 

jury of twelve good and lawful men, citizens of the district, 
19 to wit, E. B. Raymond, P. H. Pierson, Geo. W! Miller, Ste- 

phen Radford, A. F. Bort, O. Dana, Hugh Kepler, Geo. B. 
Crittenden, A. Embley, W. Cavers, J. L. Chase, and C. H. Patterson, 
who were duly empannelled and sworn well and truly to try the 
issue joined and a true verdict to give according to the jaw and the 
evidence. The hearing of the testimony was not concluded at the 
hour of adjournment. : 


And afterwards, to wit, on the Sth day of April, an entry appears 
of record in the words and figures following, to wit: 
é 
JAMES ARTERY : 
vs. Law. No. 291. 
CHicaGo, MILWAUKEE & Saint Paut R’y Co. | 


This cause again coming on to be heard, the jury and counsel 
being all present and the evidence and the arguments of counsel 
having been heard, the cause was fully submitted to the jury by the 
court, and the jury, having heard the instructions of the.court, re- 
tired to consider their verdict, and after due deliberation they re- 
turned into court the following verdict, viz : 


JAMES ARTERY 
v8. : 
20 THe CuicaGco, MILWAUKEE AND St. Pavut R’y Co. 


We, the jury in the above-entitled cause, find for the plaintiff and 
assess his damages at thirteen thousand five hundred dollars 


($13,500). 
GEO. W. MILLER, Foreman. 


And afterwards, to wit,on the 23 day of June, A. D..1887, an 
entry appears of record in the words and figures following; to wit. 


JAMES ARTERY 
v's. 


\ — 
Cuicaco, MILWAUKEE & Saint Pau Ynys Law. No. 291. 


Co. ¢ 


This cause coming before the court upon defendant’s motion for 
a new trial, heretofore argued and submitted to the court, and the 
court, being now fully advised in the premises, overrules the same. 


JAMES ARTERY. ll 


Thereupon, the bill of exceptions having been settled, the same is 
signed by the court. 
It is therefore ordered and adjudged by the court that the said 
plaintiff, James Artery, have and recover of and from the said de- 
fendant, The Chicago, Milwaukee & Saint Paul Railway Co., 
21 the sum of thirteen thousand five hundred dollars ($13,500), 
together with the costs of this suit, taxed at $—, and that a 
writ of error and supersedeas be allowed on defendants filing a bond 
in the sum of ($15,000) fifteen thousand dollars. 
And the bill of exceptions so filed as aforesaid on the 23rd day of 
June, A. D. 1887, was in the words and figures following, to wit: 


United States Circuit Court for the Northern District of Iowa, 
Eastern Division. 


James ARTERY, Plaintiff, 
US. 
THe Cuicaco, MILWAUKEE & Str. Paut Rattway Company, 
Defendant. 


Be it remembered that on the 6th day of April, 1887, it being a 
day of the regular April term of the circuit court of the United States 
for the northern district of lowa, eastern division, the above-entitled 
cause came on for trial and was tried to a jury, and on the trial 

thereof the following proceedings were had : 
22 The plaintiff, to sustain his side of the issue joined, was 
sworn in his own behalf and testified as follows: 


[ am the plaintiff in this case. I am 30 years of age. Previous 
to the Sth of March, 1883, I lived in Aliamakee county, Iowa. My 
business was railroading, part of thétime. When not railroading 
I used to work on a farm. I ran on the Mississippi river awhile. 
Previous to March, 1883, I always had good health. Prior to the 
accident I weighed 158. I could do anything. On the Sth day of 
March, 1883, I was in the employ of the Milwaukee Railroad Com- 
pany, working on the repairs on the section, under a section boss, 
Pat. Rellehan. I had worked, off and on, for seven summers. I 
had been laid off in the fall of 1882. I quit work, I think, in the 
latter end of October or some time in November. i went to work 
again the latter end of February, 1883, or Istof March. I couldn’t 
say. I was at work on the section that commenced at Harper's 
Ferry and ran north. I think the section was about six miies long. 
Anton Donalan, Johnny Kennedy, Jack O'Neill, and Jerry Artery, 
my brother, worked on the section with me—five of us besides the 

foreman. On the 5th of March we started out about 7 o'clock 
23 in the morning. Wecame back to our dinner, and, I should 

judge, about half past 12 or close up to 1 we started out, in 
the afternoon. We went up the section about 4 or 4} miles or 5, I 
couldn’t say. That afternoon we were cleaning out ditches along- 
side of the track. It was a dark day—kind of cloudy all day—until 
about 1 or half past 2 or 3 o'clock it started to snow heavy. I had 
no watch or time-piece, but I think it was about a quarter after five 
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when Rellehan gave ihe order to put onthecar. He told us to pick 
up our tools. He says: “ Boys, pick up your tools and put the car 
on the track.” We were going home to Harper’s Ferry. At that 
time I should think there was an eighth or pretty ‘near a quarter 
of an inch of snow on the rails. It was piled up, you know, the 
snow was. It wasn’t really wet snow, but kind of soft, you know, 
and lay right there on top of the rail. It coverel the rail up 
good. We couldn’t pump the hand car any. We started her 
up and the wheels would spin all around. They wouldn’t go 
ahead at all; the wheels would slip on the rail. We was there 
maybe a minute trying to start; maybe more. Then Mr. Relle- 
han turned around and he says: “ Boys, this will never do.” He 

says to me, pointing to me: “ You get that shovel and go 
24 there and hold it onto the rail and knock that'snow off.” — 1 

couldn’t say what he said to the otherman. Kennedy sat on 
the other side and I sat on the left-hand side coming fowards Har- 
per’s Ferry. I got the shovel. I believe that Johnny O'Neill 
handed the shovel to me. I sat at the corner of the,car holding 
my feet up that way and the shovel on the rail at the same time. 
Pat. Rellehan, the boss, told me to get there. I had nathing in the 
world to hold my feet up. I held the shovel right on the top of the 
rail, that way, so as to knock the snow off. It was one éf those com- 
mon shovels—railroad shovel. I should judge the shovel, handle 
and all, ain’t over three feet; might be, maybe, more.‘ The width 
of the blade is about a foot, I think, if it is that. I couldn’t say. I 
held my limbs up that way and held the shovel right on the rail. 
We came along about three miles, I think, or three and a half—I 
couldn’t say—when we caine to this cattle-guard : and there was 
what they call a ribbon. They nail them on top of these ties across 
the cattle-guard. ‘There was pieces on the outside of the rails, and 

then a piece that went from one rail over to the other, right 
25 across the center of the track. In the winter time the frost 

used to draw the rails, and those pieces used to cork up more 
or less. Some of them was all knocked off, and two or three in the 
center of the track that wasn’t knocked off. I couldn’t say whether 
it was my foot catched one of those ribbons or the shovel, | was 
whipped under it so quick. By reason of the fact that my foot was 
caught or the shovel was caught | was whipped under ‘the car. | 
was all doubled up. When I came to find “a0 my foot and my right 
limb was drove up, clear up to my ankle, between the bottom of the 
ear and the brake. My brother took the spike maul and broke the 
brake off to get me out. At the time of the accident the car was 
going over 7 miles an hour—even faster. She was going that good, 
if not faster. Wecrossed a bridge just before the accident. It 
was longer than this room. ‘There was snow on the rails 
upon the bridge. We had to hoid the shovel on the bridge. 
It was, maybe, a hundred yards from the bridge té the eattle- 
guard, | think. After I first commenced to hold ‘the shovel 
we came down about a mile—I think a mile and a_ half: 
maybe two miles—when Kennedy’s shovel catched on a joint and 
whipped out of his hand, and ‘they stopped the car there. It 
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26 near whipped him under, too. He got off and got the 
shovel and got on again, and we started up. During all this 

time Mr. Relieban, the boss, was on the front of the car, right over 
me—between me and Kennedy. He was pumping the car as hard 
as ever he could pump. I don’t recall hearing Rellehan say any- 
thing about running the car while we were on the trip. When I 
held the shovel on that way the snow flew right up on the shovel, 
and maybe sometimes it would clog up that I would have to lift 
the shovel and I had to throw her off and get her back on the rail 
again. ‘The speed of the car throwed the snow right up against the 
corner of the car—right up along the handle of the shovel and up 
on my hands. At the moment the accident occurred I was holding 
the shovel on the rail, where the boss put me and told me to sit. 
At the time the accident happened my attention was fixed on my 
work and I was doing everything I could to carry out the orders 
of the boss. Right after the car run upon top of me I couldn't say 
I was conscious. 1 was conscious when they got me out from under 
‘the car. They laid me alongside of the track in the’ snow 

27 until the train passed. | know I had recollection enough to 
remember that my brother took the spike maul and broke 

the brake to get my limb out. They took me off of the middle of 
the traek and laid me right out in the snow on the side of the track. 
They took the car off and the train passed by. I should think that 
it wasn’t any more than, maybe, 15 minutes after the car was taken 
off that the train passed by, if it was that. I don’t think it was; 
| couldn’t say. After the train passed they put the hand car on 
and picked me up and laid me on the car and took me to Harper's 
Ferry. There they laid me on a car door and took me over to Jack 
O’Neill’s, about a hundred yards or so from the depot. I was at 
O’Neill’s about five weeks. I needed attention during that time. 
Johnny O'Neill, my mother, and my brother were all waiting on 
me, and then some of the neighbors around there sat up with me. 
During that time, as to suffering, | was terribly bad. They used to 
have to draw my water and everything. I was in terrible pain 
here in my back; continued pain there all the time. They used, 
four or five, to put me in a sheet dr comforter and they would get 
around the comforter and lift me out of bed to make my bed. 

28 This pain & suffering continued during all the time I was 
there. I had two doctors, Dr. Nolan and adoctor from Lan- 

sing. At the end of the five weeks they took me down to Dubuque, 
to Mercy Hospital, where I have been ever since. I have been suf- 
fering rheumatie pains all down through my back and limbs. — I 
ean’t do nothing for myself in the world. I am_ paralyzed from 
right here (hips) down; have no use of my limbs or feet. I can’t 
control them in any way, shape, or manner. I haven’t been able 
to stand on my feet since the accident. I lave to have a nurse at- 
tend to me all the time; $2,000 would not clear my expense at the 
present day for attendance and nursing and doctor’s bill. I have 
no more use of my limbs now than at any previous time since the 
accident. There is no improvement in my condition, so far as the 
use of my timbs is concerned. I can span my thigh here if my 
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pants was off and can span the calf of my leg clear ee noth- 
ing, only the bone. I think I had been to work about:three or four 
days before this accident occurred. 

Q. Had you ever been ordered to hold a shovel on the rail be- 
fore? 


Objected to by defendant as incompetent, irrelevant, and 
29 immaterial; objection overruled ; exception by defendant. 
A. No, sir. 
Q. Had you ever seen a shovel held on the rail before, sir, for the 
purpose of cleaning the track of snow’ 


Objected to by defendant as incompetent, irrelevant, and imma- 
terial; objection overruled ; exception by defendant. 


A. No, sir. 
Q). Did you know anything about the hazard or danger con- 
nected with the holding of a shov el in that way? 


Objected to by defendant as incompetent, irrelevant, and imma- 
terial; bjection overruled; exception by deferidant. 


A. No, sir; I did not. I went and sat on the corner:of the car 
and held the shovel because the boss told me. The wages I was 
earning at the time of the accident were $1.15. Sometimes during 
the summer months my wages would be adollar and a half; I have 
got more than a dollar and a half, but not working on the section. 
When we was track-laving or doing different work on the road I 
got $1.75 and as high as $2.00. When i in good health I have earned 

from $1.15 to as high as $2.00 a day. I never was sick before 
30 this time. The boss did not give me any directiog as to the 

manner in which I should hold the shovel ; only he just told 
me to hold the shovel on the top of the rail to throw the: snow off; 
clear the snow off the top of the rail so as they could pump in the 
car. He gave me no specific direction as to the manner in which I 
should hold it. 


Cross-examined : 


From the time the car started till I fell off it stopped once that 

I have recollection—stopped when Kennedy’s shovel flew out of 
his hand. I don’t remember the car stopping at two curves to listen 
to the coming train. From the place where the car started to the 
point I fell off I shouid think was about 3 or 3} miles. From 
the point where the car started to the point where Kennedy’ s shovel 
was whipped out of his hands I think was about a mile-or a mile 
and a half. It was whipped out of his hand and flew out to one . 
side. The wheels of the car are outside the body of the car. The 
corner of the car is right up on a line with the rail, inside of the rail. 
I was holding the shov el on the flat of the shovel head. The car 
wheel was a little back of the end of the car. I held the 

31 shovel in front of the wheel, and the wheel was qutside of 
the body of the ear. I had the shovel flat on the rat] to take 

the snow from the top of the rail. The edge of the shovel was on the 
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rail, slanting; the shovel was slanting from me. I was looking out 
so as not to catch in the joints of the rail, but after he started up— 
maybe five or six rails—with the snow no man could see the joints 
of a rail the way it was running. I had in mind to look out for the 
joints of the rail. I didn’t think about if the shovel got in the joints 
of the rail it would, probably, take it out of my hand and throw me 
off the car. I couldn’t say that [ knew some accident would happen 
if it got in the joints of the rail, either. I was looking out for the 
joints of the rail so the shovel wouldn't catch. I had in mind that 
the shovel migltt catch in the joints of the rail, but after she started 
up you couldn’t see the joints of the rail. From the time we started 
until I met with this accident I had no talk with Rellehan. I 
couldn’t say really what threw me from the car; whether it was my 
heel striking on the ribbons or shovel catching in the joints of the 

rail. It was either one or the other. I was whipped so quick 
32 under the car I couldn't say. I had no experience as a sec- 

tion man on any other railroad but the Milwaukee road. I 
had been working on this section the summer before; I believe I 
had the summer before that. I was there two summers; I was 
track-laying along that river division the summer before; I think 
two summers—1881 and 1882—and started again in the summer of 
1883. I have been over the section ; of course, I couldn’t say I know 
all about it. I might not bean experienced railroad man that way, 
to know all abouteverything. During these summers I was working 
on the section I was over it frequently; took the hand car and went 
with the section crew to work on the section daily. I was out on it, 
except Sundays, from one end of the section to the other. I know 
the cattle-guards on the section were there. Isaw the ribbons on 
the cattle-guards before the accident, but I never took particular no- 
tice on them. I saw the cattle-guards fixed with ribbons, as I have 
described. The headquarters of the section crew was Harper’s 
Ferry. We kept our tools there, some of them, and more of them 

they would leave out along the section. We left the car there 
33 nights. I couldn’t say how often. The tools were left out along 

the section lots of times. I couldn’t say if it is against the rules 
of the railroad. I never had the laws. I know of the ligning bars 
and picks, shovel, spike maul, gauge, and level being left. They 
would be hid. When the section crew goes out to work they take 
the hand car with them. It is in daily use on the section. We had 
it out on the section these days | was there before the accident. I 
saw this hand car I fell from and rode on it during those days. 
From the last of February till the lst of March I saw it; but that 
ain’t the hand car that was on there the fall before. It was a new 
hand car that was put on in 1883. I rode back and forth on this 
hand car for two or three or threé or four days that I worked. I 
couldn’t say it was a new hand car. It wasn’t the same hand car 
that was on the fall before when I left the section—a different make, 
different pattern. There was a different arrangement about the 

levers of the car, and I should judge it was about half a foot 
o4 shorter, if not more, than the car that was there the fall 
before. The section crew had ridden on tuis car over the 
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section out and back from our work the few days before the acci- 
dent happened to me. I couldn’t say whether all were out or not. 
I know there were some days. There was five of as the day I 
got hurt. There was a car-house at Harper’s Ferry. . Most of the 
men lived at Harper’s at the time of the accident. When the ac- 
cident happened we were returning to our home aftef quitting for 
the day. He told us to put on the car. He didn’t ttell us to go 
home or where we was going. I couldn’t say we were going home 
after our work. We were going towards Harper’s. He might 
go down, maybe, half a mile beyond that, and have something else 
todo. It wasn’t late. It wasn’t getting dark. I didn’t believe in 
my mind when we started that the day’s work was ended and 
we were going back to Harper’s for the night. I didn’t 
say Rellehan said, “ We won’t get home to-night, -boys, if you 
don’t get the snow off the track.” He says, “Thi$ will never 
do, boys.” He didn’t say anything about getting home. I 

didn’t testify before that | know of that he said, “ This will 
35 never do, boys; we won’t get home to-night.” [ don’t know 

whether I said that or not; not that I remember of. I don’t 
know what hout it was when we started. I had no watch. I should 
judge it was a quarter after 5 or so. I believe the da¢’s work gen- 
erally ended at 6 o’clock. This snow that day was not a drifting 
snow. It laid right where it fell. There was a little wind—not 
much; not enough to blow it off the rails. I would sothetimes take 
the shovel off the rail and get the snow off it. It woutdn’t stick to 
the shovel. You hold iton andthe force of the car—the snow would 
slip away back up along the shovel. I never struck nb shovel on 
the tie; not to my recollection. If [ lifted the shovel up qnd throwed 
the snow off of it I didn’t strike it on no tie, nor I couldn't do it. 
There was three men and the foreman pumping the ear.’ The fore- 
man stood between Kennedy and I, on the front of the bar. I saw 
one time he was pumping; had hold of the lever as it Went up and 
down. [am positive sure the man was pumping the gar, I saw 

him once or twice, sure, anyhow, putting force on: the lever ; 


36 because, you know, hestood right in between us, and you could 
feel him every time he would come down. He must put 
force on it. . 


7 . ‘ u . ‘ 
Thereupon the plaintiff called Josepn G. Moore, who, being duly 


sworn, testified : 


[ live in Dubuque; am a teamster here. I was engaged in rail- 
roading 25 or ’6 years, asa locomotive engineer. I have seen hand 
ears used on railroads a good many times; know all about them. 
I have seen men use brooms down in front of the car to sweep the 
snow off a good many times. If there was half an inch‘or less of 
snow on the rail a freight train running over the track would nat- 
urally clear the snow off. It would bea great deal easier for a hand 
car to follow the freight train than to go ahead of it. t 


‘a " 6 
Cross-examined : 


8 
That is, if the snow was cleaned off the rails in any way it would 


t 


ee 


SS el re ee, e —— - 


“ee A IO 


JAMES ARTERY. 17 


be easier to propel the hand car than to attempt to propel it before 
the snow was cleaned off the rail. When the snow is off it would 
be a great deal easier than when the snow is on; whether it was 
taken off by a train or a man goes along the track and brooms 
37 it off or it thaws off. It is the difference of the snow being 
on the rail or off the rail. I think these brooms I have seen 
were generally temporarily fixed on by the section men. I don’t 
remember of ever seeing but one car that had a broom on it station- 
ary. I recollect once, on the Northwestern railroad, of seeing a 
broom ou a hand ear. The section men had put iton. They used 
to put them, a great many years ago, on engines, behind the pilot, 
in front of the wheels,'and I recollect once, on the Northwestern 
road, of seeing a hand car fixed in that way. I don’t know that I 
ever saw only one. I don’t really know whether the section men 
put it on or the company. That is the only one I saw put on 
stationary for that purpose. That was nearly 20 years ago. 


Re-examined : 


. 


(). You have seen them since that time? 

A. Oh, there is men using brooms. 

(). I would ask you if it would be a difficult piece of work to fix 
on the end of a hand car a place for brooms to be held? 


Objected to by defendant as incompetent, irrelevant, and imma- 
terial ; objection overruled ; exception by defendant. 


38 A. Oh, no; it wouldn't. 
(). It need only be fixed on one end; the hand ear is of 
such light weight they can turn it? ‘ 
A. Oh, ves. 


Recross-examined : 


I couldn’t tell why brooms have not been put on, 1am sure. I 
never worked on a section. I have run a hand ear a little, but 
never had anything to do with snow business. A man would Lave 
an idea, running an engine fixed in that way, how a hand car with 
the broom fixed by the section men would work if the snow was a 
little damp on the rail. I know how a broom would work on an 
engine. I don’t know why it wouldn’t work as well on a hand car 
as an engine if it was puton. ‘There is a difference between the 
power which propels one and the other. As far as the matter of 

ropelling a broom on an engine and on a hand car worked only 

by the men standing on the car is concerned, they could shove the 

broom—most anything rather than shove the car through the snow. 

I have seen a broom used where the snow was damp on the rails, 

and I have seen shovels used to scrape it off—section men 

ou sitting down on the front of the car scraping on the rail. I 
have seen such things done. I don’t know how often. 


te-examined : 
(. Is it safe or unsafe to use shovels on a hand car? 
Objected to by defendant; objection sustained. 
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Thereupon the plaintiff called Jerry Artery, who, being duly 
sworn, testified : : 

I live about a mile and a half west of Harper’s Ferry; I am a 
brother of the plaintiff; I was 32 years old last Christmas eve. My 
brother lived in the same neighborhood with me during all the 
time, since we have been children, up to the time of this accident. 
Jimmy and I are twins. Prior to the 5th of March Jimmy’s health 

ras good all the time. I never knew him to be sick, only once as I 
remember of. He was sick about a week with the ague or some- 
thing. As to being an able-bodied man, capable of doing work, he 
was rood. I have worked on the railroad about eight years steady ; 

that I never done anything else, and then I‘have worked on 
40 the railroad up to this day, since I was 15 years old—pretty 

near; but I have worked at it about 8 years steady; worked 
six years on that section. In March, 1883, | was a section hand on 
the Milwaukee road. Pat. Rellehan was my section boss. I be- 
longed to the same gang as my brother. I recollect the day he was 
injured, the Sth of March, I think. in the afternoon of that-.day 
we were working about 5 miles north of Harper’s Ferry. We took 
a hand car to get from Harper’s Ferry to our work.’ It was a pretty 
nice day; it was a little bit cloudy. I believe in the morning—I 
don’t know really what time it was, but a short time after noon— 
it started to snow. Sometimes it fell pretty heavy and sometimes 
kind of light, and it used to thaw away nearly as fast as it would 
fall. We stayed at work that day until somewherts near 5 o'clock 
or a little after. I think we were together pretty near all day. 

Q. What orders, if any, were given to the boys as to getting the 
car on the track and starting back ? 

A. As near as I can give it, he told us boys to put the hand 

41 ear on the track, and we put the hand car on the track, and 
tools, of course, on the car, and we tried to pump her home and 

it wouldn’t move. We got off and shoved it a little piece and tried 
again to pump it. The wheels would spin around and it wouldn’t 
go. We couldn’t make the car run by pumping. | He says, “ Boys, 
this will never do,” something like that; and I ain’t sure whether 
he said, “ We will never get home” or not. “Two men,” he says, 
pointing around, “get shovels and hold the shovelg on the rail.” I 
think he mentioned Jim. He was right next to him and O'Neill 
was behind and Kennedy. I think O’Neill took tlre shovels up, and 
he handed one to Jimmy and Kennedy took the éther one. Then 
we got on the car and after we run her a little bit; two or three rail 
lengths, it run pretty good with the shovels on. ’ We went before 
the accident happened, maybe about two miles or two and a half. 
After we got the car going Mr. Rellehan used to say once ina while, 
“ Boys, sock her through; give her the gun, fellows, give her the 
gun.” ‘That used to be a word he would have to say whenever he 
would want anything done in a hurry or with arush. We 

42 came along towards Harper’s on the car;and I ain’t: sure 
whether he stopped at a curve, down aliout a mile from 
where we started or not, and listened for a train, because it is a kind 
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of a short curve there and we couldn’t see very far each way, and 
after we got down a little further Kennedy’s shovel was knocked out 
of his hand. I think it was jerked off. He stopped the car then 
and we got Kennedy’s shovel and he started up again, and about 
half a mile below that was where Jimmy was thrown oif from the 
car. We were coming along pretty fast on the car just before we 
came to that crossing, and I says to Rellehan, “ We are going too 
fast; some of the men will get hurted.” And Rellehan says, maybe 
about a minute or so afterwards, “ Give her the gun, boys, give her the 
gun.” And we were going, I should judge, between 7 and 8 miles 
an hour, good, when Jimmy was jerked off the car, because it threw 
the hind end of the car clear around on the track, right off the rail, 
and it dragged him about 22 feet or maybe 25 feet right under the 

car until it came up to the crossing plank, and it wedged him 
43 in right against the ends of the crossing planks. Of course, 

we were all excited and jumping around there trying to get 
him out from under the car. We tried to pull him out easy. We 
couldn’t get him out. Some one seen the train coming and Ken- 
nedy hollered to me. He says, “ Ain't you going to save your 
brother? Can’t you get him out of there?” So I got the spike 
maul and hit the brake with the maul and broke the brake off the 
car,and we got him out from under the car and the car off the track 
and him. 

We just got him off the track, anyway, just as the train came right 
up—came right past. Rellehan did send a man; he got maybe ten 
feet fa-ther than the door of the court-house, back with a flag to flag 
the train, and he saw she was so close he couldn’t stop her—it is 
kind of a duwn grade there—and that some of us would have to 
carry him. He was lying right on the snow; there we left him, 
with a coat or something under him. 

The train went on—didn’t stop. When we got my brother out 
from under this wreck he was doubled up right in under the car. 

When we was knocking off the brake the car kind of shoved 
44 back off him. He was doubled right under when we got off 

the car. The car kind of run back a foot or so off his body. 
Sometimes we run cars fasterthan 7 or 8 milesan hour and some more 
times we couldn’t run it as fast—according as the wind was blowing 
against us, you know. If it was a calm day and no wind, why we oan 
run that fast—6 or 7 miles an hour. Mr. Relleban hada watch; I 
think hehadatime-card. I don’t remember that anything was said, at 
the time the car was put on the track, that there was a train due. 
Before we stopped at the curve that I say I think we stopped at I 
don’t remember of Mr. Relleban saying anything about the train 
being due. We might have been .two minutes, maybe, trying to 
get him out from under the car, and then in a few minutes the 
train came. From Harper’s Ferry to the next station, where 
there is just a side track, is about 7 miles and a half. To 
run a freight train over the rails where the snow is half an 
inch or less clears it all off. It would be easier to pump the 
hand car after the freight train had passed. Whether it would 
be necessary to hoid shovels, brooms, or anything else on 
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45 the hand car if it followed in the wake of a freight train 

depends upon whether it is snowing real hard. Sometimes 
we put cars on the track after a train had run by and it would run. 
You could run it just the same as if there was no snow at all, but if 
it was snowing real hard and you put it on you could only run a 
little ways until it would be as bad as ever. This snow continued 
to come down until Jimmy was hurt; it was snowing until we got 
to town. It would have been better in running the hand car to 
follow in the wake of a freight train. I have seen brooms used upon 
hand ears on the Milwaukee road. I don’t really know how eften ; 
a good many times. Very near as long as | have: been on there we 
used brooms. I don’t believe I ever saw shovels used before that 
day. Iam sure I never saw shovels held on the rail like that before. 
After we got to the station we took my brother on a grain door over 
to Johnny O’Neill’s. He stayed there five weeks. Me and Jobnny 
O’Neill and my mother attended to him, and a sister of mine part of 
the time. The first week I was there mostly all the time—day and 

night. He required constant attention all:the time he was 
46 up there. We had toturn him. [ad to bene sitting right 

at the bedside. He couldn’t speak oranything. I never saw 
any one suffer as he did. He moaned all the time-—a great part of 
the time. I have noticed these ribbons on the eattle-guard. There 
is a frame-work over the cattle-guards; it is a regular culvert like. 
The ribbons, which are three-cornered pieces of wood nailed with 
the flat side onto the ties, run lengthwise of the tie. I never meas- 
ured how close they came to the rail; they run inside and outside on 
the tie, and they are sloped off, sealloped off, righton each side fron: 
the ball of the rail, tapering offa little bit. The bottom of them dosen’t 
come up against the rail on the tie. We tried the shovel after Jimmy 
was hurted; but we came along kind of fast and shoved it. We 
couldn’t shove it through there without sticking on the ribbon. I 
tried that with the shovel myself, at this very particular place. walk- 


ing. It was maybe a week or three weeks—some tinve after Jimmy 


was hurt. I don't really know what time it was. The ribbons 
hadn’t been changed any between the time of the accident and the 
time | tried it. . You could walk and be very careful and run 
47 the shovel along, but it would eateh on the ribbon if you 
would go anyway fast at all. You could hold the shovel far 
enough on the rail to avoid the ribbon. 

Q. But was or was not the shovel wide enough to have caught 
hold of the ribbon and at the same time covered the rail? 

A. Be on the rails, part of it, yes, sir; and we looked, furthermore, 
to see whether there was a joint or what it was caused it, but there 
was no joint in the rail—not on the cattle-guard—nof at the place 
where this accident happened. I never took notice as to whether 
the top of the ribbons was even with or above the ball of the rail, 
only just in the shovel catching on it that way. I neyer got down 
to sight or look and measure at all. I don’t know whether the rib- 
bon was above the ball of the rail or not. I thought it was when 
the shovel catched. This hand car had two handles for pumping. 
They were at each end of the car. The handles ain’t very far from 
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the end of the car, because you sit down on the front of the car. 
You have to keep your back steoped a little way or the handle will 
hit you in the back. The old cars were a little longer. You 
48 could sit up straight on one and they wouldn’t bother you 
at all. You couldn’t do it on this car. During the time we 
were running down there Rellehan was standing between Jimmy 
and Kennedy and I was pumping and standing right by Jimmy, at 
his back. Rellehan was pumping with one hand—part of the time 
with two. When he pumped with one hand he looked ahead. 
When we used brooms up there on our section we put on a piece of 
2 by 4 across in front of the car and bored two holes in it and stuck 
the handles of the brooms up through; that answered the purpose 
good. It did not interfere in any way, shape, or manner with the 
use of the car. I think we had brooms on that car before that 
winter. If the two by four — were put on top of the car all the time, 
if a person was lugging iron, it would throw the weight of the iron 
more on the hind part of the car; but it can be put under. We 
always put it under. ‘There was nothing on this car in front, where 
Jimmy was ordered to sit, upon which he could rest his feet while 
he was holding the shovel. We never attended to the ribbons on 
the cattle-guards while I was on that winter, but we did after- 
49 wards—not the ribbons, but a kind of guard fixed upon each 
side on the fence. We never had anything to do with the 
ribbons—not while I was on there thot time. 


(‘ross-examined: 


I don’t really recollect how long after the accident I went to the 
eattle-guard. It might have been two or three weeks; maybe a 
month; not any longer than that. I just went there to try it—to 
see if it was the joint or ribbon that throwed him off the car. I 
didn’t say while I had the shovel flat on the rail it wouldn’t touch 
the ribbon. I said that I tried the shovel on the rail, and by walk- 
ing right along with the shovel in my hand on the rail that it 
catched on the ribbon. I had the shovel more on the side of the 
rail than I ought to by walking. That shovel is bound to play on 
the rail. It did, right in my hand; not very much. It played a 
little; it played enough. I didn’t leave it play. I couldn’t hold it 
the way you indicate, nor no other man could hold it that way. A 
man can’t walk on that track or ride on that car and hold that 
shovel there on the rail without having it play on the rail. I don’t 

know whether it would play on the rail if he had a steady 
50 hold of it. It played just the same—enough to catch the 

ribbon. When I went there a month afterwards I didn’t 
look to see whether there was any marks on the ribbons where the 
shovel struck. These ribbons are made out of pine. There was 
marks and pieces torn out of them; I couldn’t tell whether the 
shovel did it or not. Bolts and lots of things coming along there tears 
pieces out of them. Some of them were out altogether. Tere was 
pieces tore off them side of the rail, near each rail. I noticed them 
on the inside of the east rail. Well, right in the center I couldn’t 
say I saw any mark there that indicated to me it had been hit with 
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a shovel held in my brother’s hand. These ribbons are beveled. I 
can’t tell how far the top of the bevel is from the ball of the rail; I 
never measured it. I think it is four inches and a half from the 
face of the tie to the top of the ribbon; I never measured it. Just 
before we started Rellehan said: “Get shovels and ‘hold them on 
the rail to clear the snow off.” I don’t remember his saying any- 
thing more. I ain’t sure whether he mentioned any name or not, 
but it kind of runs in my mind that he says, “ Jimmy, you 
o1 get a shovel.” I might have testified on the last trial that 
he said: “ This will never do, boys; two of you men get your 
shovels and hold them on the rail to clean the snow off.” I guess I 
did say it. I don’t know for sure whether he said this would never 
do or not, but he said something like that anv way. “Get your 
shovels, boys, and hold them on the rail,” he says; “hold up your 
feet.” Tine time the car stopped, when we listened for the train, 
was before Kennedy’s shovel was taken out of his hand. I don’t 
now remember whether we stopped more than once tq listen for a 
train. It was snowing, and continued to snow until we got to Har- 
per’s Ferry. I don’t know how many days before, but I remember 
being up that winter and cleaning the ditches out. The water was 
running down off the bank. 
Q. On the 23rd of March, 1886, at Harper’s Ferry, jn the pres- 
ence of Mr. Buell, did you sign a written statement stating what you 
knew about this case and about the accident to your brother after 


the written statement had been read over to you? ; 
A. Yes, sir. 
(). I will show you now the written statement and ask you 
52 whether that is vour signature? 
Written statement shown the witness hereto attached arid marked 
Exhibit “A.” ; 


° 


A. That is my signature there. 

Q. In the written statement which I have just shown you you 
state as follows: “At the time Jim got hurt we were running from 
4} to 5miles an hour—certainly not to exceed 5 miles.” Is that 
statement correct ? 


Objected to by plaintiff; objection sustained. 

The grounds upon which the court sustained the objections to in- 
terrogatories to this and other witnesses, based upon a written state- 
ment signed by the witness and to the introduction of ‘the written 
statements themselves were— 

That it appeared that the statements were not volunteered by the 
witnesses, but that the company had sent its claim agent, after the 
happening of the accident, to examine the employees of the com- 
pany who were present at the time of the accident in regard to the 
transaction; that the statements made by the witnesses were not 
taken down in full, but only a synopsis thereof. made b¥ the agent, 
the correctness of which is questioned by the witnesses in some par- 
ticulars, although such written statement was signed by the wit- 


hess. 


Ok ee 


< 


ag eee 


JAMES ARTERY. 93 


53 That upon the trial of this case these statements thus 

obtained were sought to be used not alone as a means of im- 
peaching the witness, but as evidence of the matters therein recited ; 
that it is apparent to the court that whether so intended or not these 
statements become a ready means of confusing and intimidating 
witnesses before the jury, and that if it be permitted to parties to 
thus procure written statements in advance from witnesses and 
then use the same in examining such witnesses it will enable parties 
to shape and control the evidence in a cause by committing the 
witnesses to particular statements, couched in the language not of 
the witness, but of the person carrying on such ex parte examina- 
tion. 

That these growing abuses can only be prevented by entirely ex- 
cluding such statements thus procured from being introduced in 
evidence for any purpose. | 

That if the party desired to impeach a witness by showing con- 
tradictory statements made by him the person to whom or in whose 
presence such alleged contradictory statements were made should be 

called as a witness so that opportunity might be afforded of 
54 placing before the jury the statements actually made by the 

witness sought to be impeached and not a mere synopsis 
thereof made by another person, and the accuracy of which, in some 
particulars, was challenged. 

Exception by defendant. 


Q. Did you,at Harper’s Ferry, in the presence of Mr. Buel, on 
the 23rd of March, 1886, state, “At the time Jim got hurt we were 
running from 43 to 5 miles an hour, certainly not to exceed five 
miles?” | 

A. First I didn’t, and then I said that afterwards just to get rid 
of him; that is how it was; that wasn’t true—not what I thought 
was true, anyway. Mr. Buel was present. Mr. O’Brien was also 
present, the agent. 

(). Did you, on the 23rd day of March, 1886, at Harper’s Ferry, 
in the presence of Mr. Buel, make this statement: “ 1 don’t know if 
Jim ever sat down on the car before. I have often done it.” Did 
you make that statement ? 

A. Yes, sir; I believe I did. It was not true. 

Q. Did you, on the occasion I have reffer-ed to,say “ that the snow 
was soft and sticky; it gathered on the shovel and Jim struck the 
shovel on the end of a tie to knock off the snow. He had only just 

put the shovel back onto the rail when he fell off.” Did you 
55 make that statement? — 

A. I believe I did say that. It was not correct. I don’t 
remember whether my brother Jimmy struck the tie to knock the 
snow off the shovel just before he fell off. It was quite a piece on 
the other side of the bridge that I noticed him raise the shovel. I 
don’t know as it struck the tie or not or dropped down on the rail. 
He kind of raised it up and set it down on the rail. I wouldn’t 
swear whether he hit the tie with the shovel, or the rail. I don’t 
know as he raised it up to get the snow off the shovel or not, or 
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whether his shovel was balanced off the rail; that he took it and 
raised it to put it upon the rail or not, but ‘Iseen him raise the 
shovel up. 

(. On the occasion I have referred to did you make this state- 
ment: “Six men on ahand car have plenty of room. We often have 
had 8 and 10 men on a hand car of the same size?” 


Objected to by plaintiff; objection sustained ; exception by de- 
fendant. 


Q. Did you, on the occasion I have referred to, at Harper’s Ferry, 
say as follows: “I am a larger man than Jim ever was,and my legs 
are a great deal longer. I have never had any trouble in keeping 
my feet up when | sat on the front of the ear?” ) 


56 Objected to by plaintiff; objection sustained ; exception by 
defendant. 


(). On the occasion referred to did you state as fallows: “Ifa 
man is holding a shovel on the rail and he is sitting on the front of 
ahand car there is no way for him to get hurt unless he forgets 
himself and lets his feet drop down ? 


. ’ 7 
Objected to by plaintiff; objection sustained ; exception by de- 
fendant. 


e 
. . ry” ) 

(). On the occasion referred to did you state: “The hand car was 
in good condition, nothing broken about it in any way. It was an 
ordinary car, full size?” 

Objected to by plaintiff; objection sustained; exception by de- 
fendant. | 


Q. Did you, on the occasion referred to, state as follows: “I am 
foreman at present on section No. 20. The top of the ribbons on 
the ties of the cattle-guard was about level with the ball of the 
rail?” 

A. Well, sir, I don't remember whether I did or no say that. 
Q. If you did say that was it the truth or not? 


Objected to by plaintiff; objection sustained ; exception by de- 
fendant. 


Q. Did you, on the occasion referred to, state as fdllows : “It is 
customary for section men to do just what Jim‘ was doing at 

7 the time he got hurt? 
A. Well, sir, I believe I did say that. It was “not true. I 
said lots of things; just tried to get rid of the man. He says, “ I 
want you to just tell me how your brother got hurted, and tell me 
the truth how it happened.” ‘The first thing I told. him he eon- 
tradicted me. I have seen brooms on hand cars on sections 19, 20, 
and 21 of the Dubuque Division of the Milwaukee road; put on 
temporarily by the section foreman; taken off in the spring. We 
had had brooms on the hand car my brother fell frora before that 
winter. Sometimes we would be running ahead of a train and the 
train would come close to us and maybe have to take the car off in 
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a hurry, and just taking off one end of it, lifting it up behind, we 
would maybe break one handle off the broom—break it off so short 
we couldn't use it. I don’t know what time we took the brooms off 
the hand car that spring, nor how long before Jimmy was hurt. I 
dou’t know whether they were left off because the winter was 
supposed to be over and it was supposed there was no further use 
for them or not. I don’t know bow many days before this 5 of 

March I saw these brooms on that car. It might have been 
58 two or three weeks, maybe. I don’t know whether we took 

them off or they broke off. I don’t know one of them was 
broke off. I don’t remember whether I assisted in taking them off 
or not. I helped to take them off sometimes and put them on. I 
don’t know whether [ had anything to do with taking them off or 
not that spring. These brooms I have referred to were old brooms; 
worn pretty well down. They pick them up and put them on. I 
don’t know what threw the shovel out of Kennedy’s hand. 


Re-examined : 
This Mr. Buel is road-master on the Milwaukee road. Mr. Harri- 


man is claim agent. Mr. Buel and him was up there once, and Mr. 
Hlerriman was there twice. 
Cross-examined : 

(). I have asked you about a statement of the 25d of March, 1886, 
signed by you at Harper’s Ferry. I want to know whether of Sep- 
tember Ist, 1886, you signed another statement at Harper’s Ferry 
in regard to this matter. Is that your signature? 


Witness shown paper hereto attached marked Exhibit B. 


A. Yes, sir. 

(). Did you state, “ I remember that we started and ran about half 
a mile, when we stopped the hand car. It was then that the fore- 
man said,‘ Two of you get shovels and hold them on the rails, or 

we won't get home to-night?’ ” 
59 A. I don’t remember anything abont that. I remember of 

seeing Mr. Harriman up there twice; I don’t remember the 
dates. ‘Lhe making of the two statements was some apart. I don’t 
know how long they were apart. I don’t remember whether I said 
at Harper's Ferry, on the occasion referred to, “ Kennedy had two 
shovels ; one of the other men took one of the shovels, when Jim 
said, ‘I will hold one of them,’ and took the shovel from him.” 
That is my writing to that statement. I believe I said something 
like this to him, “ We were not running over 4 or 5 miles per hour 
at the time of the accident.” It was not the truth. 

Q. Did you, on the occasion referred to, on September 1, 1586, in 
the presence of Buel and Herriman, at Harper’s Ferry, state as fol- 
lows: “ | remember distinctly of the foreman cautioning the men to 
keep their feet up and to be careful?” 


Objected to by plaintiff; objected sustained ; exception by defend- 
ant. 
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Q. On the the 1st of September, 1886, at Harper’s Ferry, in the 
presence of Mr. Buel and Mr. Herriman, did you make the follow- 
ing statement: “I was watching Kennedy, because I was afraid he 
would get hurt, as 1 didn’t think he had ever held the shovel be- 
fore?” ; 


60 Objected to by plaintiff ; objection sustained ; exception by 
defendant. ° 


Re-examined : 


Did you ever see Mr. Herriman,after your brother was hurt up to 
the time of the trial here, that he didn’t want you to make some 
kind of a statement on this subject ? } 


Ohjected to by aefendant as incompetent, immaterial, and irrele- 
vant; objeetion overruled ; exception by defend&nt. 


A. No, sir. 1 seen him and talked with him.’ He told me that 
he offered Jimmy so and so, such an amount of money. I never 
wrote down any statement myself. I can’t write nothing, only my 
own nume. Herriman done the writing. He would write down 
and tell me something himself, and then he would say, “ Well, I 
don’t care about that, [ just want to know the outside of it, just to 
get the.outside of it.” Herriman didn’t put dowh all I told him ; I 
believe he had O’Brien put down some of it. He put down some 
that I told him, and some more he didn’t put down. I didn’t say 
all that counsel has read over here. I didn’t swear to this before 
anybody. Mr. Buel wasn’t present both timés. In September, 
when Herriman was there, I had just come in from my 

work, and he followed me out and called me back. He 
61 says, “| want to see you a minute;” called me into the office. 

He said that’ he wanted to settle with Jimmy, and that ye 
fellows wouldn’t settle vith him, and he offered him $2,500, and 
that he would settle with him, and now he won’t get nothing. He 
gave no reason why he wanted the second staterhent after I signed 
the first; only he said he just wanted to get the outside of the mat- 
ter. Mr. Buel took part in the conversation; he.asked me how fast 
the car was running; the first thing I told him “ between 7 and 8 
miles an hour.” Instead of putting down between 7 and 8 miles 
an hour they put down between 4 and 5. I don’t remember of 
anything else which differed but that, that I now recollect that 
Mr. Knight bas asked me about. I was a witness‘on the trial before. 
I guess this gentleman took down my testimony just as he is doing 
itnow. They showed me all these statements af that time. 


Thereupon the plaintiff calls Dr. WapLes, who, being duly sworn, 
testified as follows: 


Iam a physician and surgeon, living in Dubuque. I have been 
in practice 20 years. I have seen James Artery » the first time I saw 
him was in November, 1886, at Mercy Hospital, in this city. 

62 I went up to examine him. I think it was'the 25th of Novem- 
ber, 1886. I found him suering from the effect of a severe 
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injury of the spinal cord, and its coverings, of the spinal column of 
the backbone, causing him to present genuine appearances of pro- 
found debility and emaciation, with loss of power, both of motion 
and of sensation, in the lower extremities, from about the middle of 
the trunk down, which would leave a severe grade of disability—a dis- 
ability tliat would probably require the attention of another party all 
his life, which is the highest grade of disability known to pension 
boardsor where physical disabilities are rated. There is wasting of the 
muscles and a softening of the joints and contracting of the tendons 
and coverings of the joints which ultimately, in my opinion, will 
lead to perfect and complete stiffness of the joints of the lower ex- 
tremities. The smaller joints and, I think, the ankle-joints show it 
now. There is more or less paralvsis of the bladder and of the 
bowel—the lower bowel—-so that it is questionable whether the man 
has any sensation when he wants to defecate or have a passage or 
to have water pass. There must be times when he is utterly un- 

conscious of anything of the kind, except from finding the 
63 presence of it staining his clothes. Then the powers of nu- 

trition, which are sustained by the functions of the spinal 
cord and are kept up—the nourishment of the tissues—by the paraly- 
sis will always be impaired, and I think the man is a helpless, hope- 
less, incurable cripple for life. 


Thereupon the plaintiff called Jonn O’Nercx, who, being duly 
sworn, testified as follows: 


I live about three miles west of [Tarper’s Ferry now. I ama 
farmer. I worked on the Milwaukee railroad two years, offand on. 
I was a farmer before I went on the road. I know James Artery, 
and have for 25 or 6 years. We went to school together. Prior to 
the 5th of Mareb, 1883, he was a stout, hearty young fellow, during 
my time of knowing him. I worked for the Milwaukee road a good 
deal, in the coal-shed first. After I left the coal-shed I started to 
work on that section when they took on some more hands, and I 
guess I worked until Juneof that same year Jimmy got hurted. I 
wasn’t working only about 2 or 3 weeks before Jimmy got hurt. I 
don’t know as I was that long. It seems to me I went to work the 
same time Jimmy did there. Before that | had worked on the section 

south of that, and then I worked some on that. I remember 
64 the day that Jim got hurt. It was a somewhat cloudy day. 

It might have been nice in the forenoon when we went north 
to work, but it was a kind of cloudy afternoon, and it started to 
snow when, I should judge, we were about four miles and a half or 
so north of Harper’s Ferry, and probably five. We worked, I guess, 
until a little after five; maybe fifteen or twenty minutes; maybe 
half past. Mr. Rellehan had a watch and a time-card. He came 
on that section the fall before Jimmy got hurted. Before Rellehan 
ordered the car put on the track he said we were on the train’s time ; 
to get her along if wecould. He said the train must have been 
pretty close to us. He told us to put on the car first and put the 
tools on the car and start for home. We put on all the tools and 
we all got onto the platform of the car to pump the car and it 
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wouldn’t run. The wheels would turn. Then he told us to get off, 
a couple of us, and push her, and see if we couldn’t get her started 
and geta little headw ay up. Two of us got off, anyhow, and started 
to push and pushed her off pretty rapid for a little piece, running after 
her,and then we jumped on, atthesametime kept pumping, and when 
we got about two or three rods, I guess, it stopped again, and 
64} ~—ihe told us that wouldn’t ever do; we would have to get her 
to town someway,and I don’t know whether he pointed to 
Jemmy Artery or not, but he said for two men to get shovels: “Two 
uf you men get shovels and set on the front of the car and knock the 
snow off the rail.” Iwas around on the hind end of the car, closest to 
that part of it where the shovels used to be put on, and I picked up 
two shovels; I gave one to Kennedy, and Artery, I think, got the 
other one; but I don’t know whether Rellehan told him or uot. | 
wasn’t watching that part of it. Kennedy and Arterry placed 
themselves on the front of the hand car. We started up then,and he 
told us to give her the gun and try and get down over the track, and 
so we went on at a pretty rapid rate. After we got the snow off the 
car run just as rapidly as though it wasn’ton at all. We pumped, 
I know, as fast as we could, or as hard, and we had a kind of down 
grade. We probably might have went a mile or a little more, and 
Reanedy s shovel was snapped out of his hand. ‘Then the car was 
stopped and Kennedy got off and got his shovel, & while we were 
stopped we listened ‘for the train, of course; it wasn’t a second 
though; and then he told us to get on and start her up again, and 
we did until we came down to the bridge ; that was about 
65 200 feet long, I guess, and the snow hadn't stayed on the rail 
much there. It was in the mouth of the héllow like, and the 
wind, more or less, went down that hollow and fook the snow off 
the rail more than it did on the other part of the'road. So we got 
up a pretty good steam going over that bridge; it' was a little down 
grade. There was a culvert about 200—maybe 300—feet from the 
bridge, a cattle-guard and crossing. Something or other struck 
there. I couldn’t see; my head was up and down all the time; and 
I couldn’t keep mv eye on any one thing stationary, but at times | 
could see Jimmy sitting there ; whether holding it: all the time there 
[ couldn’t say, but I know the shovel was snapped, and Jimmy was 
snapped too. He whipped right under the car when We got to the 
culvert. At that time I should judge we were going 7 or Th, may- 
be 8, miles an hour. I thought it was a faster gait than we could 
go, for there was snow on a good deal. When he was throwed off 
the car he was doubled right under the car, ¢nd the ear run 
right upon him so bad that after we had all jumped off, the car 
started to run back, and the car was off the track—one wheel 
on the inside of the rail and one outside of: the track alto- 
gether. We tried to pull him out and we couldn’t. He was 
66 wedged right between the brake beam and the-platform of 
the car. Jimmy’s brother got the spike maul and broke the 
brake off in two or three pieces. Afier that Jimmy’s foot snapped 
right out, just as though it was rubber, it was erushed in there so 
tight; so we pulled the car off the track then, and carried Jimmy 
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out and Jaid him right on our coats, on the ground there. Well, we 
just got off the car in time, before that freight train came by us. 
Before we had it off we could see her coming around the curve. The 
curve was probably balf a mile from where we were—no further, be- 
cause we couldn’t see any further than there. Reilehan sent John 
Kennedy up with a flag. He just got probably half ways to that 
bridge and he called him back and told him it was no use, the 
train had got too close to stop her anywhere near where he was; so 
Kennedy came back, and about the time Kennedy got back the 
train was just within a few rods of us. After she went by we put 
Jim on the hand car and pushed it into Harper’s Ferry. We car- 
ried him from the railroad depot to my house on a grain door. He 
stayed there, 1 guess, 5 or 6 weeks. After Jimmy fell off I think 

the car went 20 or 30 feet, anyhow. After he was taken to 
67 inv house he suffered a good deal, terrible pain there, | know. 

We never could sleep hardly in the house. He annoyed all 
that was there with his pain or the way he felt; required constant 
‘are and attention. I don’t know the usual speed at which the 
hand car run. Sometimes we could make it run faster than others. 
[t could run 6 and 10 miles. The usual and ordinary rate of speed 
at which we run it up and down the road was about 7 or 8 miles. 
| was acquainted with the culverts and the way the mbbons were 
put on the ties. I think the ribbons were about three inches and a 
half, or maybe more, from the rails on either side. 

(). An ordinary shovel that you used laid on the rail could touch 
the ends of the ribbons, couldn’t it? 

A. Well, I think it could if it was not—if it-could be held there 
stationery that it wouldn’t move either one way or the other. I be- 
lieve it could be held on the rail and at the same time come far 
enough in to catch onto the ribbons. I think the ribbons were about 
three and a half or four inches high. I don’t know whether the 
ribbon came up even with the top of the rail or above or below. It 

used to look to me that it was higher when I would be on the 
68 track. It may not have been any higher, though I couldn't 

say; | never measured. There was no place on this car upon 
which a man engaged as Jimmy Artery was engaged could rest his 
feet. He had to hold them up by muscular exertion. I have seen 
hand ears with brooms on them on that section. I have seen 
them on and seen the cars used with them on lots of times. I am 
not in the employ of the company now ; haven’t been since the June 
after this accident. 


Cross-examined : 


When we started we run probebly about 200 feet just around a 
curve. It wouldn’t go any further on account of the snow. It was 
necessary to remove the snow before we could gu any further. That 
is just the way they had the men put on there then. After the men 
took their seats on the front part of the car and held their shovels 
probably it run a mile. When we stopped the first time we stopped 
to get the snow off. After the men took their seats in the car the 
next stop we made Kennedy’s shovel was thrown off. That is the 
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first one I remember of after the men had taken their seats on the 

car. ‘They were all on the car and moved it with the levers 
69 two or three hundred feet in that way. Then thecar stopped. 

Then he put two men on the front of the car with shovels. 
Then we started up and run about a mile, when Kennedy’s shovel 
was taken out of his hands. It was whipped off the rail some shape 
or other. I don’t know how it was. I don’t recollect just now tes- 
tifying on the last trial that after the two men took their seats on 
the hand car with shovels that we run a certain distance and then 
stopped at a curve to listen to the train that was coming after. 
I probably forgot some things that I didn’t think of before or state 
before. I don’t know whether my recollection was better at the last 
trial than it is at this or not. Probably it was as good, probably it 
wasn’t. I didn’t say that we stopped to listen for {he train that was 
following us before the two men took their seats on the front of the 
car. I said the car stopped, and we, of course, was listening then. 
The two men was getting ready for the front end of the car, and we 
listened, of course, while they were getting them shovels. I don’t 
know as anybody said anything about listening,for the coming 
train; but of course a man would naturally listen himself. The boss 

said it was train time. The next stop, being the first after the 
70 men sat on the front of the var, was after Kennedy’s shovel 

was taken out of his hand. I don’t know whether I testified 
on the last trial that after the men had sat upon thecar with shovels 
that we went onto a curve and listened for the coming train, and 
then started up again and ran quite a ways, a mile or a little more, 
when Kennedy’s shovel cauglit between the rails and it was whipped 
right from him 7 or 8 feet from the track. I didn’t see Kennedy’s 
shovel catch in any rail or between any rail. After the men took 
their seats with shovels I don’t remember we stopped any time until 
that shovel business came in back there somewhere. After Ken- 
nedy’s shovel was knocked out of his hand the next-stop was when 
Jimmy Artery was knocked off, as I remember. I don’t remember 
testifying at the last trial that after we stopped to listen at the curve 
in the first place and after Kennedy’s shovel was thrown out of his 
hand that we stopped again before Artery was thrown from the 
hand car. I — I have given in evidence that we stopped when 
Kennedy’s shovel came off. I don’t remember stopping any other 
time. From the time the car started till Artery fell off the hand 

car two stopsis all I remember of. I don’t know,what time the 
71 tools were put on the car and the first start was made. I didn’t 

have any watch. I heard Rellehan saying it was pretty near 
train time. I don’t remember hearing anybody say how near train 
time it was. After Artery fell off we endeavored te lift the car 
from him. Then the brake-rod was broken and he was taken out. 
I couldn’t tell the reason why the train wasn’t stopped. I wasn’t 
bossing that. Rellehan proposed it. I don’t know what he pro- 
posed it for. He didn’t say anything about it any further. They 
might have made the assertion when Rellehan thought about stop- 
ping the train that it wasn’t much use and it was better to put him 
on the car, he was hurt so bad. As the car came along the road I 
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didn’t have my eye on James Artery all the time. Sometimes I 
did. I couldn’t all the time. My head would go down, and of 
course my eyes wouldn’t be on him, but when I come up I would 
get them on him a while. I believe I can read writing. 

Witness was shown paper, hereto attached, marked “ Exhibit C.” 

I believe thatis my signature. I done that to get ridof him. He 

was bothering me. I wasn’t in his employ. I was on my 
72 own business. He came around bothering me, and I signed 

that and let him go. This statement was taken on my farm. 
One was taken in my bouse; the other, I was threshing at a neigh- 
bor’s. The one shown me was taken in my house, I guess, in the 
month of April. I was under no obligation to them atall. I didn’t 
furnish the writing material to make the statement. I don’t recol- 
lect the time it was made; after dinner some time. I was in the 
house when he came in. I guess | remained with him when the 
statement was being written. I didn’t write part of it. Mr. Herri- 
man wrote it. My wife and a cousin of her’s was there. I don’t 
remember of furnishing him anything. He was there with me at 
that time probably twenty minutes or more. I did not state to Mr. 
Herriman in my house the Ist of April, 1886, “At the time of the 
accident we were not running to exceed three miles an hour.” He 
asked me what time I thought it was running, and I didn’t sa 
anything. I sat down and was thinking, and he says, “ Now, don't 
you think it was running between 2 and 3 and 4 miles an hour— 
something like that?” I says, “J don’t know.” Well, he says, 
can’t you recollect something about it? I told him I didn’t know 

whether I could or not. I might get pretty close to it, and 
70 maybe I wouldn't, and he says, “ To the best of your knowl- 

e-ge, what do you think, anyhow, about it?” I says,“ I 
don’t know. I can’t tell much about hand-car time. I ain’t ever 
had much experience to run on a hand car, and don’t know how 
fast they might go.” “ Well,” hesays, “ you better let me put it in for 
something.” Well, he put it in at 3 or 4 miles. I don’t know just 
which, though. I didn’t read this statement after him, and I don’t 
know what he did. He asked me some things and I asked him if 
he put them down. He says, “Oh, it don’t make any difference 
whether I did or not, that part of it. We don’t wantonly to just get 
at the bottom of the thing” —something like that. I told him I didn’t 
know much about the time of hand cars to get rid of him. I have 
said I believe I took the shovels, and I gave one to Kennedy and 
one to Artery. 

Q. Did you state to Herriman on this occasion, after Rellehan 
had said, “ You men take shovels—two of you take shovels—and sit 
on the front of the car,” as follows: “1 was the quickest, and got a 
shovel from Kennedy, who had them, when Jim Artery came and 
took the shovel from me and went and sat on the car?” 

A. No; I don’t think I stated it that way. I tuok the 
74. ~— shovels. LI agree to that, but I handed it to Kennedy and 
one to Jimmy. He didn’t take it off me; didn’t try to. 

Q. Did you tell Mr. Herriman on that occasion, “ He (Artery) was 
not told to take the shovel any more than the rest of us. Had he 
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not taken the shovel from me I would have set on the car instead 
of him?” 

A. I told him I didn’t hear him mention any name, but he might 
have pointed tu him and I didn’t know, I don’t ‘emember telling 
Herriman on this occasion, on April Ist, 1886, when I signed this 
statement, that we had stopped once or twice before Artery fell off 
to shovel off the track. 3 | 

Q. Did you tell Herriman on that occasion, as appears in this 
statement, that it was customary for some of the men to sit on the 
car in the winter when it was necessary to throw off the snow? 


Objected to by plaintiff; objection sustained; exception by de- 
fendant. | 
Re-examined : ; " 


I should judge it was 2} or 3 miles from the place where Artery 
was hurt down to Harper’s Ferry. 
(). How did you get the car down? 


Objected to by defendant ; objection overruled; exteption by de- 
fendant. 


75 A. We shoved it along with shovels. 
Q. Well, with the running gear broke, you\were able to 
push it down, were you ? , 


Objected to by def’t as incompetent, irrelevant, and immaterial : 
objection overruled; exception by defen’t. : 


Recross-examined : 


( 
The brake that belonged to the car is all that he broke with the 
maul. We could pump the car with Artery on it, but the boss 
wouldn't let us pump it. He said it would hurt him tdéo bad. 


Thereupon the plaintiff called Dr. Green, who, being duly sworn, 
testified as follows: 


I am a physician and surgeon; live in Dubuque;: have prac- 
ticed here since 1875. I have seen James Artery; I think it was 
some time last fall, at Merey Hospital. He had the signs of an in- 
jury at the junction of the back of the loin portion off the spinal 
column, and he had paralysis of all parts below that. His muscles 
were wasted away, so that there was but little more thdn skin and 
bone. He was very much emaciated generally, very pale‘and anw- 

mis. I should say that it was very highly improbatole that he 
76 would ever improve. I think he had no motion ot use of his 
limbs at all, or feeling. : 


Thereupon the plaintiff called LaureNce Rice, who, being duly 
sworn, testified as follows : 


I live at Mercy Hospital, at Dubuque. I know when James Ar- 
tery came there. Since he has been there he has required constant 
attention day and night. He is not able to take care cf himself. 
He is not a bit better or worse than he was when he came there. 
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Thereupon counsel for plaintiff read from the deposition of Jamxs 
RELLEHAN as follows: 


The men I have named as being in my employ, in my gang, when 
doing work on that section with me were under my orders. If they 
did not obey my orders I would dismiss them from the company’s 
service. 


Thereupon, by consent, plaintiff’s counsel offered tables showing 
expectancy of life: That at 26 years of age the natural expectancy 
of life is 55 years and +5; at 30 years of age it is 32 years andyy'5. 


Thereupon the plaintiff rested his case. 


Thereupon the defendant, to support the issues on its side, 
77 read the testimony of Joun KENNEDy, who testified as fol- 
lows: 


I live at Emmetsburg, Palo Alto county, lowa. I am farming. 

I was once in the employ of the Chicago, Milwaukee & St. Paul 
Railroad Company. I left the employ of the company in March, 
1883, prior to which time I was in the employ of the company about 
two years, laying track and general section work. March 5th we 
were ditching on section 20, running north from Harper’s Ferry, 
with Rellehan. I remember going north with Artery and the sec- 
tion men from Harper’s Ferry that day on the hand car 4 or 5 
miles. I remember starting to return in the evening when we were 
through work. It had been snowing, and I believe it was snowing 
still. It commenced, I think, between 2 and 3 o'clock. It seemed 
to be soft snow. We got our hand car on the track, picked up our 
tools and put them on, and I believe we all jumped on the car and 
tried to pump it, and it seemed we couldn't. I think somebody got 
off and shoved her a piece. I think we wenta short distance and 
we found we could not make very good headway, and we got 
our shovels and held them on the rail to shove the snow 

78 otf until the time we got up to where Artery got hurt. Artery 
and I held the shovels, I sitting on one side of the front of 

the car and he on the other. Before we got the shovels 
Iam not certain what Rellehan said, but I think he said “ You 
boys” or “men, some of you, get a shovel and shove the snow off 
the rail.” " I suppose Artery was on the car at that time. I think 
John O'Neill got down and got a shovel, and Mr. Artery said he 
would take it, and did, and sat down on the front of thecar. I 
don’t remember Rellehan saying anything more than what I have 
detailed. I don’t remember that he said anything as to how we 
should hold the shovels or how we should set. I couldn’t say 
whether it was hard to run the car, as 1 was not pumping, but sup- 
pose it was kind of hard. Just before and at the time Artery fell 
under the car I should judge the car was running 5 miles an hour. 
While sitting on the front of the car I don’t remember Rellehan 
making any remarks to us, or the men that were pumping the car 
did not hear anything said. After the plaintiff fell under the car 
Rellehan sent me back to flag a train. I went back 6 or 7 
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79 rods and Mr. Rellehan called me back. After the train 

passed we put our hand car on, stretched James Artery on 
the car, and pushed for home. I couldn’t tell how fong the hand 
car from which he fell had been on the section before the accident. 
I should judge it was on 2 or3 months. It was a sjandard car— 
the usual car. I think the brake and car were all in good condi- 
tion. There had never been any foot-rest on this cat. There may 
have been an appliance for holding brooms, but I don’t remember. 
While I was working on the section with the car I :could not say 
there was. I don’t remember of any ever having been on the car. 
I never saw any hand cars furnished to the men from the shop 
having any appliance on for pushing the snow from, the track in 
front of the wheel. We have several times sat on the front of the 
car and held shovels to push the snow oft the rails. I could not 
say whether it was customary and usual or not, but we have done 
it several times on that section. I have done it a few times before 
this time and seen other men do it. While holding the shovel in 
front of the car I do not remember anything about the snow flying 

back in my face as the car was propelled forward. I don’t 
80 think it was. It was a mild afternoon. If the snow was not 

cleaned off the track we would have to walk and shove 
the hand car back. There was some water ins the ditches 
that afternoon—some slush or mud. I should judge this train 
passed about 5 or 10 minutes after the accident. I knew this section 
pretty well while I worked on it—about the cattle-guards, crossings, 
and so forth. The cattle-guards were all right: I think the angu- 
am — on the ties were up with the ball or even with the top of 
the rail. 3 


Cross-examined : . 


I have been engaged in railroading before the two years that I 
lived at Harper’s Ferry. I worked on what they call the Waukon 
narrow gauge; have been farming since I left Harper’s Ferry, in 
March, 1883. I quit work probably a week after Artery got hurt. 
We had another hand car before the one that we were on at the 
time the accident happened. I have seen and known of brooms 
being put on that hand car to take off the snow whenever there 
was any occasion of light snow. It would sweep off a light snow 
well enough for the car to run along. Jt commenced to snow be- 
tween 2 & 3 o'clock ; snowed quite considerable for a-while, came 

down pretty heavy—a soft snow. I don’t remember that 
81 my shovel fell off. I don’t remember of the car stopping be- 

fore Artery was hurt. I don’t recollect that my shovel was 
thrown out of my hand and we had to stop to get it up again. I[ 
don’t renember whether or not the car stopped between the time 
we started with the shovels and the time that Artery was hurt. At 
the time Artery was hurt the hand car was going at least 5 miles 
an hour. I don’t know how far the car went after Jimmy fell off 
before it was stopped. It seemed to me it was stopped: pretty sud- 
den after he fell off. I never took particular occasion to examine 
and understand the height of the ribbons as compared to the top of 
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the rail. What I say about it is the recollection that I now have of 
the general appearance. 


Re-examined : 


I thought I said the car was running about 5 miles an hour at 
the time Mr. Artery fell off the car. 


Thereupon the defendant read the testimony — AnTHony Don- 
ALAN, who testified as follows: 


I reside at Montrose, Dakota; am engaged in farming. I was 
employed by the Milwaukee Company at one time, doing section 
work on the Dubuque Division, on the section running 6 or 
82 7 miles north of Harper’s Ferry. I worked at different times 
3 or 4 months every summer probably for 2 or 3 vears. I 
was at work on the section running north from Harper’s Ferry on 
March 5, 1883, as one of the section hands. I remember the ac- 
cident to the plaintiff Artery. We were 4 or 5 miles north of Har- 
per’s Ferry when we started to return in the evening. Prior to the 
Sth of March, 1883, I had been working on the section about 2 
weeks. Before we started to return home that evening, and just be- 
fore Artery and Kennedy took the shovels and sat down in front 
of the car, Rellehan said that this would never do: “Some of the 
men take shovels and run the snow off the rails.” We wer-n’t 
making much progress with the hand car at that time. The snow 
was a softsnow, I think—wet kind of a snow. At the time and just 
before Artery fell off the car the speed of the hand car, I. thought, 
was 4 or 5 miles an hour. 


Cross-examined: 


I was pumping that day. I suppose ata pretty good rate. I 
don’t remember exactly. 


Re-examined: 


I didn’t know exactly what the speed of the hand car was 
83 at that time. I had my idea—my judgment, that was 4 or 
5 miles an hour. 


Recross-examined : 


I couldn't say when my attention was first called after the acci- 
dent to how fast that car was running. I do not know asI ever 
thought of it. I would not claim but what it was a long time 
after. 


Thereupon the defendant read the deposition of Patrick RELLE- 
HAN, who testified as follows: 


I reside at Noviene, Idaho, Bear Lake county; have been em- 
ployed for 2 years past as foreman for Union Pacific Company; was 
in the employ of the defendant company during the fall of 1882 
and the winter and spring of 1883; left its service about the first 
of March, 1884; have not been in its employ since. During the 
winter of 1882 and winter and spring of 1883 I was section fore- 
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man on the Dubuque Division of the company’s read, section num- 
ber 20, Harper’s Ferry section, running north; was section foreman 
of that section on the 5th day of March, 1883. John Kennedy, 
Jerry Artery, Pat. Donalan, John O’Neill, James Artery, and my- 

self constituted the section gang. We lived at Harper’s 
84 Ferry at this time. Between six and seven miles were in- 

cluded in my section. On the 5th day of March I went with 
my men, I should judge, between 4 or 5 miles north of Harper's 
Ferry. We went over our section three or four times a week, more 
or less. James Artery was on the section when I[ took charge of it, 
about October, 1882. I got orders to reduce my‘force about the 
last of October or the first of November, and he left and was off the 
section until, I think, some time in February. He worked some in 
January, shoveling the snow, from 2 and a half,to 3 days; can’t 
say that he worked any in February. He worked four and a half 
days in March, 1883, ditching and doing any other track-work on 
all parts of the section. During the fall of 1882 he had worked 
raising and fixing up track, not any one exact plgce, but all over 
the section. Me and my men were supposed to keep cattle-guards 
and fences in repair. The plaintiff was injured on the Sth day of 
March, 1883, between 5 and 6 o'clock in the afternoon. Just before 
the injury we had started from between 4 and S‘miles north of 
Harper’s Ferry. From the place where we first started to the place 

where the accident occurred was, I should judge, between 2 
85 &3 miles. Just before the time we started for Harper’s Ferry 

there was some light snow on the rails. John Kennedy and 
John O'Neill took 2 shovels, one apiece, to sit on front of hand car 
to keep the snow off the rails. James Artery, I think, spoke to 
O’Neill and said he would take the shovel to keep the snow off the 
rail. I cautioned those men before the car was started to be very 
careful and keep their feet off the ground. They made some kind 
of an answer that they would look out for that. I think James 
Artery sat in front on the river sideand John Kennedy on the front 
of the car on the land side. I stood onthe front of the car between 
these two men; would not say as to the position of the other three 
men, only they were pumping theear. At the time the car started 
until the accident to Artery occurred Artery and Kennedy were 
holding a shovel, each one, to keep the light snow off. the rails so as 
to aid the hand carin running to gethome. I can’t sty exactly how 
they were holding their legs. At the time of the accident and just 
prior thereto [should judge the speed of the hand car was from 4 to 5 

miles an hour, more or less—that is, they may be running 
86 a very little more than 4, not quite 5,and maybe a little 

more than 5. From the time we started until the accident 
occurred we had been running at between 4 and 5 miles an hour, I 
should judge. This was not the usual and customary speed for a 
hand car on my section. When we had a good rail and no snow to 
bother we would run faster. I could not say what caused the acci- 
dent to the plaintiff Artery. I seen him drop off the car and the 
carrun on top of him. When I seen him drop off the car I hol- 
lered to some of the men to put on the brakes. The car was stopped 
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about on top of him. It did not run over him. I went to pick one. 


end of the car up and called to the men to lift the car straight off 
the man, which was done. The plaintiff Artery did not tell me 
how he came to fall off the car, but he said to other parties and to me 
that if he had done as I told him he would not got hurt. At this 
time we were using a good car—as good as the average—good size, 
standard gauge. I have carried as many as 8 and 10 men on this 
car. I used it from the time I took charge of the section. While 

running over the track with the hand car if a foreman sees 
87 any of the cattle-guards or fences out of order he stops his 

hand car and gives orders to his men to repair any break 
that may be in the same. 


Cross-examined : 


The plaintiff was a good man to do his work. He suited me all 
right. The men I have named were under my orders when doing 
work on the section with me. If they did notobey my orders I would 
dismiss them from the company’s service. From the place where we 
started to return to Harper’s Ferry I would call the distance between 
4&5 miles. We started to return between 5 and 6 o’clock. Some 
light snow had fallen before we started; whether it was snowing 
after we started I cannot say. I couldn’t say what time of day it 
commenced snowing. I could not say as to the number of inches 
of snow that fell that day, but enough fell so that the car would not 
run without cleaning the snow off of the rails. I rather think the 
men were ditching that day. It had been thawing and the bank 
sloughing down. Ihad 5 men after placing the hand caron the track ; 
three of them were pumping and 2 of them were keeping the snow 

off the track with the shovels. We had to keep the snow off 
88 the track or the car would not run. I don’t think we tried 

to make it run before getting the shovels. I could not say 
whether the five men took hold of the levers after putting the car 
on the track or not. The wheels of the hand car when there is 
snow on the track will spin and not go ahead to make any head- 
way. I could not say that there was an attempt made to run the 
car before the men took the shovels. I will not swear that the men 
did not attempt to run the car before taking the shovels. I don’t 
remember of making any such remark as “ Boys, this will never do; 
we can’t get home in this way,” and then turning to Kennedy and 
the plaintiff saying “ You boys get some shovels.” If I had made 
anv remark like that I don’t think I would mention any names. I 
would not say but I made some remark, but not expressing in that 
way, in regard to telling Kennedy and Artery to take shovels, be- 
cause I don’t think I made mention of any names. I don’t think 
I mentioned Artery’s name or Kennedy’s any more than the rest of 
the men. I did not place the men; they placed themselves. I 

would not say that we stopped the car until Artery fell off. 
89 I would not swear we did not — the car on the road before 

Artery fell off. There was a train came along after Artery 
got injured. I don’t see that I had to make vey great haste for to 
get the car clear of the track, as I had time enough to send a man 
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back with the intention to flag the train for to take James Artery 
in the train to Harper’s Ferry, but both me and thé men changed 
our minds and called the flagman back; thought it would be easier 
on the injured man to stretch him on his length on’ the hand car 
than to load him on the end door of the caboose of the coming 
train. It was some days afterwards that James Artery made the 
remark that if he had done as I said he would not have been hurt. I 
could not say as to the names of the parties present When he made 
them, because there were several people back and forth to the house 
where the sick man was. I would not say as to the number of days 
afterhe washurt. There was nothing more on this hand car than any 
other hand car to hold up the feet of Kennedy and Artery as they 
held the shovels. I never heard nor seen any appliance put on 

hand cars for to hold men’s feet off the ground while sitting 
90 down on hand car. There was none on the hand car in 

question. ‘There was no appliance on the hand car in ques- 
tion to push the snow off the rails. Artery fell off the car between 
5 & 6 o'clock in the evening. I may have helped pump from the 
time’ we started till the plaintiff was injured, enough to balance my- 
self from not falling off. The hand car was under my control after 
starting from Harper's Ferry and at the time plaintiff ‘was injured. 
The plaintiff was employed as section man and in all kinds of work 
keeping the road, cattle guards, fences, and highway ‘crossings in 
condition and including the track. | 


Re-examined: 


After he was injured plaintiff was taken to John O’Neill’s house. 
I visited him there and sat up nights with him. It was at these 
times that Artery stated to me that if he had doneas I had told him 
he would not have been injured. I think he morethan oncestated this 
tome. I think this freight train I have testified about ‘was an extra 
train. Artery was working on the section when I went there to work. 
I should think he understood his duties and the running of 
91 hand cars. While Artery was on the section while I was in 
charge of it it was the custom with the men and me both that I 
and one of the men had sat in front of hand car previous, to this time 
and kept snow off the rails with shovels so that the hand car would 
run. Just before the time we started for Harper’s Ferry I may have 
said something to the men in regard to keeping the snow off the 
rails with shovels. I may have said to the men, “ Boys, take some 
shovels and keep the snow off the rails so that we can get home. I 
don’t remember the number of the hand car that was used at and 
prior to the time of the accident. There were ribbons on the cattle- 
guardson my section while I had charge. These ribbons were there 
when I took charge of the section. There had been no change in 
them during the time I had charge of the section and up to the 
time of the accident. , 


Thereupon the witness, JERRY ARTERY, was recalled: by consent 
for further cross-examination by defendant : ' 


92 The shovel my brother was holding was an ordinary track 
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shovel furnished to the men to work on the track. The hand 
car was the Milwaukee standard hand car. The car couldn’t run 
unless both rails were cleaned off. 


Thereupon the defendant called Joun Cameron, who, being duly 
sworn, testified as follows: 


I am a bridge-builder in the employ of the Milwaukee & St. Paul 
road. My business is bridge building. I build new bridges and 
repair old ones. Cattle-guards are included in with the bridges. I 
have heard witnesses talk about ribbons on the cattle-guards on 
section 20, where Artery fell from the hand car. I am acquainted 
with the ribbons that are put upon the ends of cattle-guards. I 
frame those and get them ready for putting on. I have a drawing 
that guides me in framing the ribbons. I have it with me. 


Witness thereupon produced blue print from draft of cattle-guards, 
which was exhibited to the jury, hereto attached, marked Exhibit D. 


This is furnished to me from Milwaukee by the Milwaukee Com- 
pany to build cattle-guards according to drawings. The 
93 _ cattle-guards are built according to that design. I suppose I 
furnished the ribbons for the cattle-guards where Artery fell 
from the hand car. I furnish them all on this division. No one 
furnishes them to me—not on this division. The ribbons that were 
furnished corresponded to the drawing that appears here. I think 
this drawing is a quarter to the foot. The height of the ribbons, 
according to the standard, is four inches from the bottom to the top 
of the point of the ribbon. The height of the rail is four inches 
and a quarter. The ribbons rest on the same surface the rail does— 
on the face of the tie. The end of the ribbon-is beveled. The dis- 
tance from the point of the ribbon to the ball of the rail is four 
inches and a quarter. The bottom of the ribbon comes to the 
flange of the rail. It is cut back three inches on the block—on the 
ribbon, as it is called. 


Blue print marked “ Exhibit D” offered and received in evidence 
by defendant. 


Cross-examined: 


My men cut these ribbons out of 6 by 6. They split them once. 
They calculate a 6 by 6 split once makes a three-cornered piece 
four inches. If there is any more it is dressed down to four 
94 inches. That is done in the shop by an adze and a plane. 
We run the gauge over and cut a regular line all the way 
along. I furnish the ribbons and let some one else put them on. 
The surface of ties is somewhat irregular on dumps or ground-work 
or anything of that kind. These ribbons are cut so as to come 
flush with the flange of the rail.” They are beveled back, and that 
leaves the end of the top of the ribbon three inches from the lower 
end of the ribbon itself and within four inches and a quarter of the 
ball of the rail. The width of an ordinary railroad shovel is 10 
inches. 
Q. Then, if the distance between the end of the ribbon and the 
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ball of the rail is four inches and a quarter, a ten-inch shovel 
would reach over the rail and over the end of the ribbon, wouldn’t 
it? 

A. I should think ten inches would. These ribbons are made of 
pine. They are not liable to warp if they are spiked :in properly. 
Spikes don’t get loose very often. I suppose rails will sink to some 
extent into the ties after running years on them. I don’t belong to 
that business. 

Re-examined : 
Those ties under these ribbons are made of oak; some- 
95 times of oak and sometimes of pine. They are all sized down 
to a certain size. Whatever the smallest size lot will make 
they are all guaged and sized down to the same size; and they are 
laid on stringers on this cattle-guard. There is a stringer along 
with the rail made of 12 by 12 pine. That is sized down to a cer- 
tain size. ‘The ties are sized down. All the timber is sized. The 
ribbons are put across these ties. The end of the ribbon goes to 
the web or flange of the rail and then slopes back from that to this 
distance I have testified to. 


Recross-examined: 


I don’t know as I have geen these ribbons chipped oif or broke 
off at the top. I don’t know as I[ ever saw them get loose. I have 
seen them taken off. I done the framing of this cattle-guard. I 
did not do the work of putting in the cattle-guard. I wasn’t there 
when it was done. I have only personal knowledge of the framing 
of the cattle-guard, which was done at the shop. 


Thereupon the defendant called Davip Wriaur, who, being duly 
sworn, testified as follows: 


I reside in Red Wing, Minnesota. J am road-master on the 

96 Chicago, Milwaukee & St. Paul Railway, from. La Crosse to 
Saint Paul. My experience has been altogether in track- 

work about 30 years. I was for five years on a section. My duties 
as road-master are to see to the condition of the track and anything 
I would see tuat needed seeing to. I put in the cattle-guards. -I 
see to their condition and safety. I have charge of thé section men, 
tools, and hand cars, I have. I have been a road-master 30 years. 
I commenced with the Milwaukee road in June, 1872; have been 
with them ever since. I ought to know about the manner in which 
work is done on the section by section men. That is:my business. 
I worked on the section as section man and section foreman. I have 
heard the testimony in this case about this accident to Mr. Artery 
and the manner in which it oecurred, and about the snow being 
upon the track and their starting to return and the; men taking 
shovels. I have in my experience known section men to be placed 
with shovels in front of the hand car as Mr. Artery was placed. I 
have seen men sit on each side of the hand car and hold a shovel 
on top of the rail and take the snow off when there was snow 

97 onthe rail. I have done it myself. The usual and ordinary 
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way of getting a hand car over the road, when there is snow 
on the rail and the car cannot be moved until the snow is taken 
off, is to sit on the side of the hand car and hold a shovel on the 
rail, and scrape the snow off the top of it so the hand car will run. 
Under these circumstances the other men would be working the 
hand car. I have seen that done among the section men hundreds 
of times. I have seen men put on brooms—the section men or the 
section foreman. That will give them the use of the two men that 
is holding the shovels. A light snow brooms would remove, but 
there are snows brooms won’t remove. Then, in that case, such as 
the damp snow, you will have to have recourse to the shovels. By 
light snow [ mean an ordinary light snow that one sees on the top of 
the rail. With the damp snow it wouldn’t move so easy; it would 
stick ; it wouldn't move at all; the broom would clog. In my ex- 
perience the snow should be a dry, light snow. I never knew a 
railroad company to put on any appliance on the front of a hand 
car to move the snow. I know of no appliance being put 

upon the front of a hand car as a foot-rest for the use 
98 of the section men and people in front to hold their feet. I 

have never known of anybody being injured by holding a 
shovel in front of a hand car to take snow off the raii while it was 
being propelled along the track. I know what is called the standard 
Milwaukee hand car. It is the duty of the section men to assist in 
moving the hand car from one end of the section to the other or 
wherever it nay be needed on the section. The car is for the pur- 
pose of taking the trackmen over the section and carrying their 
tools. It is the duty of the foreman to bring the hand car to the 
hand-car house and deposit it there with the tools and lock it up for 
the night. It is not customary for them to leave the hand car 
along the section or any of the tools over night. It is never done, 
except when you can’t do anything else. It is the imperitive duty 
of the foreman to get his car and tools home and get them in a safe 
place at the end of the day’s work. Section men are liable to call 
at any time on the section, day or night. It is the duty of the see- 
tion men to aid in getting the hand car back to the end of the sec- 

tion at night. In holding a shovel in front of the hand car 
99 a man would be required to stoop forward. My division of 

the road does not take in the place where Artery was burt. 
If there was somewhat damp snow on the rail, which necessitated a 
shovel to be used to move the hand ear, a freight train passing over 
the track, if the snow still continued to fall after the freight train 
passed would make it worse, because there is, as railroad men know, 
what they call gumming. It leaves a kind of a gum on the top of 
the rail, and snow falling on that would make it harder to move. I 
know the Milwaukee standard hand car. I have made no measure- 
ment of the distance from the end of the car to where the lever 
plays up and down. The lever would not interfere with a man 
sitting on the front of a Milwaukee standard hand car if he placed 
himself in the right position. He could sit there without the lever 
touching him. He couldn’t sit up straight and hold the shovel on 
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the rail; he would have to stoop forward, and, so stooping forward, 
the lever wouldn’t touch him. ) 


Cross-examined : 


The running of a freight train ahead of a hand car will make it 
harder for the hand car to run along, if, during that time, the 

100 = snow continued to fall than if it had gone on before the freight 
train. The hand car couldn’t move in either‘case without 

the shovels. I don’t know what the effect of two trains going over 
ahead of the hand car would be. I know what the effect of one 
train would be from experience. I have had that experience on 
the river road. I had it last winter. I was on the hand car from 
Winona to Minnesota City ; it was last January; [ can* tell you the 
day; the snow was falling at the time. We took off our hand car to 
let the freight train pass, and as quickly as it had passéd we put the 
hand car on and followed it. We had men with shovels, holding 
them, and we were able to propel the car slowly. I whs holding a 
shovel part of the time. The handle of the car projedts out from 
the body of the car and makes a very nice rest for your legs; you 
put your legs over that handle. I could ride six or teg miles that 
way; if necessity required, I could ride 20 miles. The shovel is 
three feet long. I have sat that way and rode ten miles or fifteen, 
and it didn’t tire me very much, without stopping ; mavbe stopped 
to take off the hand car for a freight train and put it on 

101 again. I never heard of Artery’s being hurt, and ‘I have been 
on this road nearly 15 years. My division has always been 

the same. I don’t know how far the lower end of my: section is 
from Harper’s Ferry. I don’t know where Harper’s Ferry actually 
is. I never was over the Dubuque Division until day before vester- 
day. 1 never heard that a man was injured by reason of being 
thrown off a hand car on the Dubuque Division in March, 1883. 
Accidents might happen on the Milwaukee road dozens of. times and 
I never hear anything about it, except on the division to which I 
am attached. I am not supposed to know anything about any other 
division, nor don’t, nor care as little. I have seen brooms put on 
hand cars frequently. I am talking now about my own division or 
any other division | have been attached to. I have worked on the 
Pittsburgh, Ft. Wayne & Chicago railroad ; held the same position 
that [ hold here. I have seen brooms used on hand ears every 
winter; they were attached by a piece of iron fastened on the side 
of the car or by a piece of scantling nailed on the end of the 
car and a hole bored throught it and the handles of the 

102 brooms stuck up inte it. That is an easy and simple way 
for moving a certain kind of snow. It is not as easy to run 

the hand car with the brooms on as it is with them off. [t is cum- 
bersome for putting on the tools. I don’t know how this attachment 
could be placed under the surface. I have never seen it done that 
way. I don’t think it would be as effective. I don’t see any particu- 
lar danger in either way of getting the snow off the track—by the 
use of brooms or by a man setting on the front of the car and hold- 
ing ashovel. It would be as safe for me as sitting in a‘buggy and 
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riding behind a nice easy horse. I should suppose that it is as safe 
as anything else a section man is called upon to do. 


Re-examined: 


I have been asked whether this work of sitting on the front of a 
hand car and holding a shovel was not dangerous work and I have 
answered it. 

: Q. Is it not the fact that men prefer to do that rather than to pump 
the car ? 


Objected to as incompetent, irrelevant, and immaterial; objection 
sustained ; exception by defendant. 


103 The hand car that I rode on from Winona to Minnesota 

City was one of the Milwaukee standard hand cars. We got 
no other kind on the division. I started down the road in advance 
of a freight train; took the car off when we see it coming, and when 
the train passed put the car on. It was hard working the car along 
the track before the freight train passed and after; it was harder 
work after it than it was before. That is the reason that drew my 
attention to the thing and what made me know that it was harder 
work after the train passed than it was before. 


Recross-examined : 


This day I rode on the hand car it was snowing; it was a cold day— 
not:so very cold. The snow was a kind of snow that gummed on 
the rail and stuck fast. I don’t know how long it had been snowing 
before we started. It was snowing when I got up in the morning. 
There was three or four inches on the track, probably half an inch 
on the rail. No train had gone over after rt commenced to snow 
for some time. .!n a fall of three or four inches of snow maybe half 

an inch would be on top of the rail and maybe not; maybe 
104 some places more and some places less; wherever the wind 
would happen to strike it it would be less. 


Thereupon the court, at the request of the defendant, directed the 
jury to proceed with the marshal to the outside of the court-house 
and view a hand car, which was exhibited to them and which de- 
fendant says was just like the car on which plaintiff was injured. 
The hand car was produced by and exhibited at the instance of the 
defendant. The jury fully examined the same. 


Thereupon the defendant called CHartes Carney, who, being 
duly sworn, testified as follows : 


I live at Lamars, Iowa. I.am road supervisor, Illinois Central 
railroad. I oversee the sections, track and track men, track mate- 
rial, safety of track, &c.; have-been in this position since April, 
1883. I have been section foreman from 1876 to that time on the 
Iowa Division of the Illinois Central; never was employed on any 
other railroad. I was section foreman and extra foreman about six 
years. I have ridden and worked on hand cars all my life pretty 
near; ever since I commenced railroading as a boy. I have 
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shovels to take the snow off the track while the hand car was 
being propelled along the line. When the snow is on the rail if the 
car will not move unless the snow is removed the only way is to 
take it off by holding a shovel in front of the hand éar or sitting 
down and holding your foot on the rail and shoving it off with your 
foot. That is the only way I know—the only way [ ever saw. I 
could not say how often I have seen shovels used for the purpose of 
taking the snow off the rail when it was required. Catched out in 
a snow-storm and had to use a shovel to get home, why use it. I 
have sat down and held my foot on the rail—I have held a shovel 
and taken the snow off the rail—while the hand car was being pro- 
pelled. I never knewof any man but this one being burt while 
holding the shovel taking the snow off the rail while the hand car 
was on the track; never heard of anybody being hurt before. Ifa 
section crew got on the track and there was snow on the rail so that 
the car could not be moved by pumping and without removing the 
snow from the rail the usual and customary thing to jo, in order 

that the car might be moved along the track, would be 
106 to mea shovel or sometimes hold the foot to get the snow off 

the rail. It requires very little snow to impede the running 
of a hand car. If there was half an inch of snow that was damp 
and adhered to the rail you cou!d not go at all without removing 
the snow, or very slowly, unless you shoved the hand car; it would 
not go by pumping it. I neversaw hand cars in use by section men 
on railroads equipped with a foot rest in front of them. I never 
saw a broom in front of a hand ear in any shape; never heard tell 
of it until to-day. It is the duty of the section foree to get the hand 


car home at night after the work is done. If a freight train passed 


over the track with half an inch of damp snow on the rail and the 
snow still continued to fall it would make it a great deal worse for 
the hand-car men to get the car over the track just a few minutes 
after the train would go by. The snow when the train would run 
over it would get all wet up—gummy—like oil almost. - The snow 
that would collect on the whole trip of the train—a mile¢ or two, or 
three miles—kind of water on the wheels would stick along and 

make it gummy, and snow falling on that would make it 
107 _ _—svverry sticky, and the shovel would only get out very little of 

it; couldn’t get it out; more gum than snow. The condi- 
tion of affairs would be worse after the passage of a freight train 
ahead of a hand ear, the snow continuing to fall and there having 
been a half inch of such snow on the track before. Fhe section 
foreman and section crew don’t wait for trains to come along. If it 
is time to go, they go home, or go where they intend to go. It is 
not customary to wait for trains when they get ready to start—not 
in my experience. : 


Cross-examined: ; 


I have had no experience in railroading anywhere except on the 
Illinois Central, from Cairo to Sioux City. I commenced on the 


Illinois Central when I was about eleven vears old, at Dixon, IIls., 
: 


105 seen men placed to sit on the front of a hand car to hold. 
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and have travelled north & south of that ever since. The section 
men are under exclusive control and protection of the section boss 
during the time they are out on the road. I have sometimes held 
: my foot out & sometimes used a shovel. I could not say how fast 
| the car was going when I held my foot out. 1 can hold it at 
| 108 any speed—about eight miles an hour or ten. It would be ) 
| safe for me todo that; I would consider it safe; I don’t know ae 
about anybody else. I think the shovel is a little the safest. If I : 
| did not have the shovei I would not have any hesitancy about put- 
| ting my foot out. I should consider it a safe and prudent thing to 
? do when the car was going at the rate of eight miles an hour. I 
don’t know as I ever ordered a man to hold his foot out when I did 
| not happen to have a shovel. I don’t know whether I ever saw any 
other man besides myself on a hand car hold his foot out to brush 
i the snow off the track. I don’t know whether the man opposite to 
me had a shovel or his foot out. I would not have to stoop over 
very much to avoid the handle. J think our cars are higher than 
the Milwaukee car. The platform can’t be larger; not wider. You 
can have it longer if you want to. I think on our hand ear it is so 
fixed that you can sit up straight on the end of a car and hold a 
shovel and the lever won’t interfere with your back unless you sit 
back too far. The same space, I think, on their car—the Milwaukee 
car—as our car. 


Thereupon the defendant offered in evidence for the pur- 
$- 109 pose of impeachment the statement under date of March 23, 
| 1886, shown the witness, Jerry Artery, and hereto attached, 
marked Exhibit A, which, on objection by plaintiff, was ruled out 

by the court; to which ruling the defendant at the time excepted. 
Thereupon the defendant offered the statement heretofore desig- 
nated as Exhibit B, which, on objection by plaintiff, was ruled out 

by court; to which ruling the defendant at the time excepted. 

Thereupen the defendant offered the statement heretofore desig- 
nated as Exhibit C, which, on objection by plaintiff, was ruled out by 
the court; to which ruling the detendant at the time excepted ; 
thereupon the defendant offered the following, from the statement 
which was heretofore designated as Exhibit C: “The foreman spoke 
and said: Two of you men get two shovels and hold them on the 
rail to throw the snow off or we will never get home. I was the 
quickest and got a shovel from Kennedy, who had them, when Jim 
+> Artery came and took the shovel from me and went and sat on the 
car. He wasn’t told to take the shovel any more than the rest of 
us. Had he not taken the shovel from me I should have sat on the 
car instead of him;” which, on objection by plaintiff, was ruled out 

by the court; to which ruling the defendant at the time excepted. 
Thereupon the defendant offered the following from the 
110 statement which was heretofore designated as Exhibit C: 
“At the time of the accident we were not running to exceed 
three miles an hour;” which, on objection by plaintiff, was ruled out 

by the court; to which ruling the defendant at the time excepted. 
The court, in sustaining the objections, stated that he deemed it 
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t 
to be the proper method to produce the persons to whom the alleged 
stalements were made and to prove by them what the several wit- 
nesses may have said on those occasions. 


Thereupon the defendant called Joun SuLLIvaNn, who, being duly 
sworn, testified as follows: 


I reside in Dubuque; [ am road supervisor on the Il}inois Cen- 
tral, from Dubuque to Waterloo; it will be 6 years the 15th of this, 
month. Prior to that I had been railroading for a little over 21 
years. I worked on thesection for about three years and+was about 
twelve years a section foreman ; was never employed on any other 
railroad but the Illinois Central; have been over other, branches 
of the road beside the road from here to Waterloo; am familiar 
with other railroads besides the Illinois Central. The section 

man has to aid in getting the hand car and tools home at 
111 ~=night after the day’s work is done. I have seen men set on 
the front of a hand car when there was snow on‘ the rails, 
which prevented the car being worked by the levers, and holding 
shovels to take the snow off the rail. I can’t say I have seen that done 
very often. I have seen it and have done it myself. Itis only rare 
occasions that snow is in the condition to require it. On ¢he cars I 
have been in the habit of using you could sit upright and hold your 
feet out and hold the shovel on. Except this case here, I never 
knew of anybody being hurt by sitting in front of a harid car and 
holding a shovel on the rail to take the snow off the track. Shovels 
is the only means [ have ever seen or used in cleaning the rail. 
The shovels are held in a man’s hand on the rail. I have never 
seen brooms used for the purpose of putting the snow off the track. 
I never saw a hand car furnished to section men which had a foot 
rest in front of it for the men to rest their feet on. If there was 
half an inch or so of somewhat wet snow on the rail and a freight 
train was to pass along the line, if it still kept snowing the train 
would not improve the rail very much for the passage of a 
112 hand car, unless you was right close up to the train. I 
could not answer how soon after the train had gone by the 
rail would be as bad as it was before. It would depend’ on circum- 
stances. If I was out here on the most crooked part‘of our road 
and the train was due, and] was about ready to start fgr home, and 
I couldn’t see nor hear the train, I would start for home and listen 
occasionally as I go along. ; 


’ 
e 


Cross-examined: 


I don’t consider it dangerous to use shovels on the cars we have. 
I would do it myself in a minute. It is not dangerous to put men 


on the front end of a band car to hold shovels to put the snow off ° 


the track, when they have to hold their feet up without any rest or 
anything of that kind, at the speed they expect to get under such 
condition of track. Never ha.ing used a broom, I don’t think it is 
for me to decide which is the safer or better way to get snow off the 
track, whether by brooms or by the shovel. I think there are some 
cases where the broom would : ot work on certain kinds of snow. 
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Where it would work, I should think, if the broom was attached to 
the hand car, it would be easier, of course—save two men’s 

113. ‘time. I don’t know about its saving danger, because I never 
had any accident happen from the use of the shovel. 


Thereupon the defendant called Coartes McEnery, who, being 
duly sworn, testified as follows: 


I reside at Sibley, Osceola county, Iowa. I am employed at pres- 
ent as road-master on the Burlington, Cedar Rapids & Northern 
railroad, lowa Falls Division, extending from Spirit Lake, Iowa, to 
Worthington, Minnesota, and to Sioux Falls, Dakota, between 115 
and ’25 miles of road. I have been road-master of that road for 
about three years. Prior to that I worked for that company as sec- 
tion man, section foreman, extra foreman, track-laying, running 
construction trains, doing all kinds of construction work. I have 
never been employed on any other road; am acquainted with 
other roads in the State; travel over them considerable. I 
have seen men placed on the front of a hand car to hold 
shovels to take the snow off the rail as the hand car was 
propelled over the road a good many times. 1 have done so 
myself. The usual way among the section force of getting a hand 

car over the road, when it cannot be propelled by the levers 
114 __—ibeeause of the snow on the rail, is for two men to take shovels, 

one on each corner of the hand car, and sit down and hold 
the shovels on the rail and slide the snow off. Until this case I 
have never heard of anybody being jiurt in so holding a shovel in 
sitting on the hand car. I have never seen a hand car furnished 
to section men on a railroad provided with a foot-rest for the men 
sitting down on the hand car to rest their feeton. I have never seen 
a car furnished to secticn men on the road equipped with brooms. I 
have seen brooms used for a gray frost on the rail that would make 
the top of the rail slipp-y, so that the wheels would not catch, and for 
a very light, dry snow. ‘These brooms were old brooms that the sec- 
tion men would get and cut the handles off and nailon. Ihave done 
so myself. They would not work at all if the snow was somewhat 
damp upon the rail—that is, it would stop the car. They could not 
run it. Another thing, it would clog up the front of it. Itis the 

duty of section men and the section foreman to bring 
115 their hand car and tools back to the tool-house every even- 

ing. The section men are subject to calls at any time, day 
or night. If the snow was half an inch thick on the rails and a 
freight train passed along the track, the snow still continuing to fall, 
the wheels running over the rail with the wet snow would make the 
top of the rail gummy, and wet snow, a very little, on the top of the 
rail would make it still more slipp-y for the hand car to run—be 
harder. Dampness does not affect the rail—that is, rain—but a 
very little snow will stop a hand car. Whether section crews on a 


railroad, when they get ready to return home, wait for trains to come 


before putting their cars on depends upon the lay of the land where 
they are at work. If it is a straight track and they can see any dis- 
tance they generally put on the hand car and go, and should it be 
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on a curve, and a train was due at the time, they may put on their 
hand car and leave a man to flag until they get around thé curve. 


Cross-examined: ’ 


After they get around the curve on the straight track they stop 
until that man gets-to them. Men may haul a hand car 
116 back to the station or may shove it. That is very inconven- 
ient. A hand car can be pushed into the place where it 
belongs after a snow, providing there is not too much snow upon 
the rail. It takes a very little at certain times. After it has gone 
over the rail it will stick on the wheel and run the car off the track. 
A very light snow certainly it would not. You may push it with 
wet snow and it would run the car off in a very little time.. I have 
done it. It was on account of the snow that it went off the track. 
That was a wet, dampsnow. A man may take a board to dlean the 
snow off or something else besides a shovel, but it is customary with 
section men to take a shovel. That is about the handiest tool they 
have got to do work with. If there was a haif inch of snow on the 
track and a freight train passed, if the car is put on and started and 
kept right up with the freight train it would certainly be easier to 
run it, because there would be no snow on the rail. The train will 
take the snow off the rail. 


Thereupon the defendant called G. Davis, who, being duly sworn, 
testified as follows: : 


117 I reside at Riverside, Washington county, Iowa. Iam road- 

master on the B., C. R. & N., and have been between 8 and 9 
years on that part of the road from Muscatine to Monticelio and 
Elmira to Riverside, 115 miles of road. Before I became road- 
master I was civil engineer, engaged in the constructien of‘railroads. 
I first began on the Cincinnati Southern, then on a small,road just 
out of Cincinnati. I forget the name of it. That is 8 vears ago. 
Then I came to the B.,C. R. & N. in 1877. My businesg is to look 
after the section men—to superintend them. I have ‘seen men 
placed on the front of a hand car to hold shovels to take the snow 
off the rails while the car was being propelled along the track, in a 
few instances. I once sat on a hand car myself and held a shovel; 
that was this winter. I have seen it done only on the BIC. R. & N. 
I never knew of any one being hurt holding a shovel while taking 
the snow off the rail while a hand car was_ being. propelled 
along the track until this case here. I never saw shand cars 
fixed with a foot rest attached to the car so ‘that men 

can rest their feet on them. I never saw them so 
118 fixed. I have seen brooms used on a hand car on 

the B. C. R. & N. They were attached by the foreman 
of the section and his men. I saw two cars equipped with brooms 
attached in that way that I remember now; they were old brooms; 
they would be called refuse brooms, brooms that were pidked up. I 
do not know of any railroad where section hand cars furnished by 
the company are equipped with brooms or any means of taking 
snow off the track. I have been on cars when they were used, one 
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instance that I remember of, in a dry snow. I have not seen the 
brooms tried when the snow was damp on the rail. The brooms 
were put into a piece of 2x 4 by boring a hole through it and stick- 
ing the handle up through and wedging it in, and laying the 2x 4 
on the handles that project out from the frames. 


Cross-examined : 
A very cheap, ordinary broom would answer the purpose. 


Thereupon the defendant called CHartes H. Wetcu, who, being 
duly sworn, testified as follows: 


[ reported the last trial of this case. I reported the testi- 
119 + mony of the witness O'Neill. On the last trial of this case 
he swore, “ Those two men got the shovels.” He said, some 
two men. I don’t know whether me meant any two men in par- 
ticular or not. ‘Those two men got the shovels and were seated on 
the front of the car, and we went on pretty rapid then, right along, 
until we came to some curve on the road there, and we stopped to 
listen for that train that was coming after us, and we started up 
again. Wedidn’t hear her. I don’t think wedid. I can’t remem- 
ber that we did, anyhow, and we kept on for quite aways. I think 
we ran a mile or little more and John Kennedy’s shovel got ketched 
in between the two rails and it flipped right out from him. I think 
it was either 7 or 8 feet anyhow from the track, and we stopped and 
got the shovel and he took his position again, and we started on 
further, and, I think, we stopped once more before this accident oc- 
curred to listen for that train, and I don’t know as we heard it. I 
don’t remember that we did, and after we started up again we got 
under pretty good headway. 


120 Thereupon the defendant rested its case. 


Thereupon the plaintiff was recalled in his own behalf, and tes- 
tified as follows: 

I heard the deposition of Mr. Rellehan read. 

Q. 1 will ask you if this occurred at the time that you started or 
about the time you started with the hand ear: “John Kennedy and 
John O'Neill took two shovels, one apiece, to sit on the front of the 
hand ear to keep the snow off the rails. James Artery, I think, 
spoke to O'Neill and said he would take the shovel to keep the snow 
off the rail?” 

A. No, sir; the like never happened. I never heard Rellehan 
caution me before the car was started to be very careful and keep 
my feet off the ground. I did not make answer and say that I 
would look out for that. I recollect about Rellehan being over to 
the house after I was hurt. I never said to him that if I had done 
as he told me I wouldn’t have got hurt. 


Thereupon the plaintiff recalled Joun O'NEILL, who testified as 
follows: 

After the men took their places on the car with shovels | 
7—679 


a 


athe. a 


it ie ee ee eT a eee 0 
o 


50 THE CHICAGO, MILWAUKEE AND ST. PAUL RAILWAY. CO. VS. 


121 never heard James Artery speak to me and say that he would 

take the shovel and keep the snow off the rail.’ I don’t re- 
member hearing Mr. Rellehan cautioning the men befote we started 
to be careful and keep their feet off the ground. I didn’t hear them 
answer that they would look out for that. During the time that 
Artery was at my place I was there most all the time.’ I was there 
several times when Mr. Rellehan was there. I never heard James 
Artery say that if he had done as Rellehan had told bim he would 
not have got hurt. There was probably a quarter of an inch or 
half an inch of snow on that rail at the time we startedt The snow 
was falling pretty thick—big flakes of snow. I have {many a time 
followed a freight train on a hand car when the snow was on the 
track. The running of a freight train along a track that has snow 
on it takes all the snow off as it goes along quite a distance behind. 
The hand car will run good after a train. It is easier‘to follow the 
train when snow is on the rail than it was to go along the track 
before any train had gone over it. I should judge I had followed 

a train in that way about twenty times. I have not seen a 
122 hand car stopped by following up a freight train where a 

light snow as that was on the track. I have in heavier snow. 
Take such snow as that I saw fall that day—the falling of such 
snow on the track after the freight train had passed would not in 
the least prevent the running of the hand car by reason of the gum- 
ming of the rail by the falling of snow on it. We had-a good track 
after that train went over it to run on. With the amount of snow 
on that track and the manner in which it was snowing when the 
freight train had passed along the road that hand car could have 
been pumped into Harper’s Ferry. 


Thereupon the plaintiff recalled Jerry ARTERRY, whe testified as 
follows : 


Before the car started, just immediately preceeding ihe time when 
these men took their seats on the end to shovel, James Artery did 
not, as I heard, in speaking to O'Neill, say that he would take the 
shovel to keep the snow off the rail. I did not hear’ Rellehan, be- 
fore the car was started, caution the men to be very cereful and 
keep their feet off the ground. I understood him to gay, “ Hold up 
your feet,” I think. I heard nobody respond and ‘say that they 

would look out for that. I took care of James for a great 
123 portion of the time when he was lying at O’Ntill’s house. I 

was there lots of times when Rellehan was there. I did not 
hear James say that if he had done as Mr. Rellehan had told him 
that he wouldn’t have been hurt. I have had experience in pump- 
ing on a hand car to follow a freight train when there was snow on 
the track and when it was snowing, a number of times; I couldn’t 
state how many. Whether it w ould be easier to propel a hand car 
following a freight train with snow on the track half an inch or less 
deep, and snowing at the time, than it would be to go along the track 
before the freight train had gone over it would be according to the 
snow. We have put it on sometimes, and it run just as good as if 
it never had snowed on the rail—that is, when we followed a freight 
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train. Sometimes we put it on, and if it was snowing real hard, 
maybe it would run quite a ways—maybe as much as a mile—and 
it would get stuck again. Snowing more on the rail, and the rail 
being kind of wet aster the train going over it, that snow would kind 
of stick hard ons there, if it was snowing hard. It would be some 

easier for a hand car to be propelled after the running of a 
124 freight train over the rails with the snow about as it was on 

this day; there was about half an inch, or a quarter, maybe, 
of snow on the rail this day—somewhere between a quarter and a half 
an inch; some places there was no snow atall. Sometimes it would 
— pretty hard and sometimes not so hard, as we were going 
ome. 


Cross-examined: 


I remember making a statement at Harper’s Ferry. I don’t know 
what day of the month it was. I don’t remember of saying now 
how hard it snowed—how much snow there was on the rail. I can’t 
remember saying, “ It was snowing at the time quite hard, and there 
was about an inch of snow on the rail, and it was loose.” .1 don’t 
know whether I said as much as there is in that statement of Sep- 
tember Ist, 1886, or not. I remember of Rellehan saying, “ Keep 
up your feet” or “Hold up your feet;” that is all I remember 
about it. 

Q. I want to ask you whether at the time, September Ist, 1886, 
you made a statement to Mr. Herriman, in which you told him that 
you remembered distinctly of the fureman cautioning the men to 

keep their feet up and be careful ? 
125 A. Well, sir, ] don’t remember saying all of that. I remem- 

ber saving something about “ hold up your feet,” and | do re- 
member that now—of Rellehan saying to them to hold their feet up. 
I forget whether I stated to Herriman, at Harper’s Ferry,on September 
Ist, that Relleban said to the men not only to hold up their feet but 
to be careful also. I don’t remember of saying that. I don’t re- 
member of saying to Mr. Herriman, at Harper’s Ferry, on September 
Ist, 1886, that Kennedy had two shovels, one of the other men took 
one of the shovels, when Jimmie said, “I will hold one of them,” 
and took the shovel from him. 

Thereupon the plaintiff rested his case. 

The foregoing is all the evidence that was introduced or offered 
by either party on the trial of this case. 


Thereupon the defendant asked the court to give each of the fol- 
lowing instructions to the jury : 

1. The court instructs you that the testimony in this case wholly 
fails to make out a case of legal liability on the part of the defend- 
ant, and you are therefore directed to find a verdict for the defend- 

ant. 
125a 2. The court instructs you that the undisputed testimony 
in this case shows that it was usual and customary to a 
section men on the front of a moving hand car to hold shovels on 
the rails to remove snow that the hand car might be propelled over 
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the road, in the same way in which plaintiff Artery was placed on 
the car from which lie fell and was injured, and you-are therefore 
instructed that the foreman, Rellehan, was not guilty of negligence 
in so placing: Artery, and that you cannot find the defendant guilty 
of negligence because Artery was so placed. 

3. The court instructs vou that there is no proof before you that 
would warrant you in finding the defendant negligent because of 
the manner in which the cattle-guard was constructéd or the way 
the ribbons were placed upon it. 

4th. There is no proof before you that would, warrant you 
126 iin finding the defendant negligent because of the absence of 
foot-rests upon the hand car. 

5th. There is no proof before you that would warrant you in 
finding the defendant negligent because of the absence of appli- 
ances or brooms from this hand ear at the time in question to clear 
the snow from the rail. : 

6th. There is no proof before you that would warrant you in find- 
ing the defendant negligent in furnishing the section crew an unsafe, 
unfit, or improper hand car. 

7th. The court instructs you that plaintiff must be presumed to 
have had knowledge of the danger of his position on,the hand car 
which common observation would force on a man of ordinary intel- 
ligence. ° 

8th. The court instructs you that the plaintiff, having engaged 
himself in the service of a section man, he thereby held himself out 
as competent to perform such service, and the section foreman, in 
giving him orders, had the right to assume that he understood them 
and the method in which they should be obeyed and carried out, if 
you believe from the evidence that the orders which he did give 

were such as is usual and customary for section foreman to 
127. =‘ give under the circumstances which existed at:the time the 
order in question was given. ' 

9. The court instructs you that when a person of apparently suffi- 
cient age, physical ability, and mental calibre to perform the service 
seeks employment at the hands of a railway company he is held to an 
implied representation that he is competent to perform the duties of 
the position he seeks and competent to apprehend and avoid all dan- 
gers that may be discovered by the exercise of ordinary care and 
prudence. In such a case there is no rule of law which compels the 
company to pass him through an examination to discover his com- 
petency for the place,and in dealing with him in the service he un- 
dertakes the company is justified in assuming that he — competent 
for the purpose, and, in assuming, will properly act, on all orders 
given in the usual and ordinary manner in the conduct of the busi- 
ness. Applying this rule to this case, if you believe that the order and 
direction which Foreman Rellehan gave to the plaintiff to sit upon 
the end of the hand car and hold a shovel on the rail was an order 
or direction that is usually and customarily given under like cir- 

cumstazices, then I charge you that he, Rellehan, had the right 
128 to assume that the plaintiff was competent to fulfill the order 
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in a proper manner, and that plaintiff fully understood the risks 
and hazards attending the execution of it. 

10. The court instructs you that the undisputed evidence in the case 
shows that it was the duty of the plaintiff, along with the other sec- 
tion men, to assist in getting the car and tools to the section-house 
at Harper’s Ferry. If you believe that the work which the section 
foreman required plaintiff to do in getting the car back was a usual 
and customary requirement under such circumstances, then the 
mere giving of the order or the requirement of such service was not 
negligence, and plaintiff cannot recover damages because of injuries 
sustained by him in performing in such service. 

11. The court instructs you that, whether service which plaintiff 
was required to perform in sitting on the hand car and keeping the 
snow from the rail was or was not within the line of his employment, 
he cannot recover from defendant in this case for injuries suffered by 
him while so doing if the risk and danger of the work he was em- 

ployed in was as patent to him as to the foreman or would 
129 have been known to him by the exercise of ordinary dilli- 
gence on his part. 

12. If vou believe from the evidence that plaintiff could have 
stopped the car at any time after it started by withholding his shovel 
from the rail, and that instead of doing this he continued to hold 
his shovel upon the rail without complaint until he became so ex- 
hausted that he could no longer hold his feet up or properly hold the 
shovel, and because of his exhaustion his shovel caught on the rail 
or his foot on the ribbons of the cattle-guard and he was thrown and 
injured, you are instructed that he was guilty of such contributory 
negligence that he cannot recover in this action. 

13. If you believe that plaintiff continued to sit upon the car and 
hold his shovel upon the rail without complaint and without asking 
to be releived until he became so exhausted that he could no longer 
properly hold the shovel or no longer hold his feet up from the 
track, and either by striking his feet or the shovel on the ribbons or 
on the rail he was thrown from the car, he was guilty of such con- 
tributory negligence that he cannot recover in this action. 


130 Which the court refused as to each instruction; to which 
-said several rulings defendant at the time excepted. 


And thereupon the court, on its own motion, instructed the jury 
as follows: 


Judge's Charge to the Jury. 


GENTLEMEN OF THE Jury: In this case the claimant, James Ar- 
tery seeks to recover from the: defendant, The Chicago, Milwaukee 
& St. Paul Railway Company, damages in the sum of $20,000 for 
injuries which he alleges he received whilst in the employ of the 
company as a section man, engaged in working upon the section 
commencing at Harper’s Ferry and extending northwardly a dis- 
tance of some miles from that place. He avers in his petition that, 
as I have said, whilst thus engaged in the employ of the company 
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of negligence which he charges against the defendant company. 
He avers in the petition that the hand car which he and the other 
men were required to work with was too small, and that at the time 

when the accident happened the car was started th go home— 
131 that is, to go back to Harper’s Ferry, which was the home of 

the plaintiff and the other section men who were engaged 
with him, and that the car was started by the foreman, who was in 
charge thereof, on the time of a freight train that was: then due, 
coming southward upon the rvad; that the hand car which he. with 
the other men, was on was run at a dangerous rate of speed, and 
that this hand car was not furnished with the necessary and proper 
appliances that the company should have had upon it for the pur- 
pose of keeping or brushing snow off the track in case snow did fall 
upon the track, and also that the car was defective in npt having a 
proper brake and defective in not having a foot-restta place for 
the men to place their feet on when they were placed uyfon the front 
of the car, as the plaintiff claims that he was in this case. The 
jlaintiff also claims that the cattle-guard, where the accident 
laeganed, was in bad order; that the ribbons—the * pieces that 
are placed upon the cattle-guard that are known by: the names 
of ribbons—projected somewhat above the top of the rail, and 

that with the car in the condition that he avers and the track 
132. ~—in the condition in which he avers it was, he, the plaintiff, 

was required to place himself. by the order or direction of the 
foreman, upon the front end of the hand car and to hold a shovel 
down for the purpose of keeping the snow or brushing. the snow off 
one of the rails forming part of the track over which the hand car 
had to pass in going to Harper’s-Ferry. And it is upon these several 
allegations the plaintiff claims negligence on the pari of the rail- 
road company which directly contributed to the accidént in which 
he received the injury of which he complains. The:company, in 
its pleadings in its answer, denies, in the first place, all these several 
allegations of fact or several allegations of negligence that are made 
against it, and then avers, as an affirmative defense, that the plain- 
tiff himself was guilty of negligence, of what is known as contrib- 
utory negligence—negligence upon his part which aided in caus- 
ing or producing the accident. ‘This is based upon the well-recog- 
nized principles of law, that where a person, by negligence upon 
his part, contributes to or aids in causing an accident, from which 

accident injuries result to him, he cannot recéver damages 
133 therefor against another party, no matter howmegligent the 

other party may have been. Where the negfigence of the 
two—of a plaintiff and defendant, for instance, in a; suit—concur 
and it appears from the evidence that the negligence uf both parties 
concurred in producing the accident, that defeats the ‘right of re- 
covery on the part of the person who received the injury ; the law 
not attempting to separate the consequences of the negligence of 
both parties, but defeating entirely the right of the person who has 
received an injury to recover therefor. It is also pleaded in the 
answer of the defendant that the plaintiff entered into the employ- 
ment of the railway company as a section man; that. he was pre- 
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sumed to know the condition of the track, the character of the hand 
car, its condition, and what was expected and demanded of him in 
his service as a section man, and that he assumed all the risks which 
pertained to the business as it was carried on there, and that this 
accident was one of the risks and hazards which belonged to the 
business in which he was engaged, and therefore he cannot recover 

therefor against the company, it being viewed as, what we 
134 _—iterm in law,a pure accident, for which no person is responsi- 

ble—that is, responsible in the sense of being compelled to 
respond in damages to the person who has received injuries there- 
from. 

Now, this, gentlemen, is a very brief statement of the several alle- 
gations that are made in the respective pleadings of the parties. 
They have been read in your hearing in the opening of the case, 
and it is not necessary for me to dwell at any greater length upon 
them. You will notice from the statement of them that the real 
questions that you are called upon to determine under the evidence 
and law in this case are questions that are based upon these allega- 
tions of negligence. Now, it is not sufficient in a case of this char- 
acter or in this case, to enable the plaintiff to recover, for him simply 
to show that he was in the employ of the railway company, and 
whilst in the employ of the company he received an injury; that 
there was an accident happened and injury resulted therefrom to 
him. In the first instance, the plaintiff must go further than that. 
He must show not only that he was in the employ of the railroad 

company, and that an accident happened, and that injury 

135 _—s resulted therefrom to him, but that tls accident and conse- 
quent injury resulted from some negligence upon the part of 

the railway company. Then,in addition to that, even if that ap- 
eared, if it also appears from the evidence that the plaintiff himself, 
j negligence upon his part, contributed to the accident, that would 
defeat his right of recovery. Now, gentlemen, as is, of ccurse, well 
known, there are various kinds of business and avocations of life 
which have inherent in them, from the very nature of the business 
itself, greater risks and hazards to life and limb than pertain to the 
ordinary business callings. This business of railroading is one of 
the classes of business in which, from the character of the appliances 
that are used, the machinery that is used, and what men are re- 
quired to do in and about carrying op the business of railroading, 
even when the business is carried on in a proper manner, there are 
greater risks and greater hazards to life and limb involved in it 
than there are in the usual and ordinary avocations of life, and 
the rule of law is that when a person enters into an employ- 
ment which has necessarily connected with it these greater 

136 __—i risks and hazards he is presumed to have himself assumed 
these ordinary risks and hazards that pertain to the business. 

But, gentlemen, what is meant by that is this, that the employee, 
going into the employ of the railroad company, for instance, simply 
assumes himself the risks and hazards that pertain to that business 
when it is carried on in a proper manner. He does not assume the 
risks and hazards as part of his employment that result from negli- 
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gence or want of proper care on the part of the railway company 
or its various employees. The duty and obligation is placed upon 
the railway company of using due care—that is to say, ordinary care— 
in the management of its business to protect its employees from 
unnecessary risk and hazard. The very fact that the railroad busi- 
ness, when properly carried on, has connected with it risks and 
hazards to life and limb does not excuse the company from exercis- 
ing due care; but, on the contrary, rather makes it more imperative 
upon the company to see to it that no unnecessary riskeor hazard is 
caused to its employees—that !s to say, makes it imperative upon the 
company to use ordinary care to see that no unnecessary risk 

137 ~— or hazard is cast upon the employees. Now, the degree of 
care that is required of the company is what is termed “ ordi- 

nary care,” which may be defined to be that degree of: care which 
men of ordinary prudence would and should exercise in and about 
the particular circumstances or the particular business in which they 
are engaged. When human life and human limb axe involved, 
then, in the exercise of ordinary eare, it is required that the com- 
pany or the person who is charged with the duty of exercising this 
care shall take greater precaution than when they are not involved. 
Now, this is simply the usual and ordinary rule that obtains with us 
in all our business dealings. We all recognize the fact: that when 
interests of a greater moment are involved we are required to exer- 
cise greater care. [Even leaving aside life and limb, if property of 
large amount and great value is involved we feel that ordinary care 
requires us to exercise greater precaution than if projerty of but 
little value is placed in our hands; and so the law‘ recognizes 
human life and human limb as demanding at the hands of the 
company and of its employees that care—a higher degree of care, 
or rather a higher degree of precaution than if they 

138 are not involved. The railroad companies are ot insurers 
of the life and limbs of their employees. As I ha've said, all 

the obligation that the company owes to the employees is to exer- 
cise this ordinary care. The degree of care and caution that is re- 
quired of the railroad company towards its employees is not of as 
high a degree as is due to a passenger. Wherever a passenger’s 
rights are involved a different rule is laid down. There what is 
called in law extraordinary care is required at the hands of the 
common carrier, or railway company, but between the company and 
its employees the rule, as I have said, is ordinary care. Now, on 
the other hand, the employee is under like obligation upon his part 
to exercise ordinary care for his own protection. He is riot justified 
in recklessly or carelessly subjecting himself to risks and hazards 
and, if he receives an injury thereby, then looking to the railway 
company for recompense therefor. If, by the use of ordinary care 
on his part, he can protect himself it is his duty so to dé, and if he 
fails in doing that and an accident happens to him, which is 

139 the result of the combined negligence of the railway company 
or its employees and the negligence of the party injured, then, 

as I have already said, that would defeat the right of recovery on 
the part of the person injured. Both parties, both the employer 
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and employed, both the railway company and those in its employ, 
are under equal obligation to exercise, as I have said, this ordinary 
care—the one for the protection of those in its employ and the em- 
ployees themselves for their own protection against the risks and 
hazards that surround them. Then, gentlemen, as I have said, the 
general questions are involved are questions of negligence. As I 
have already said, it is not sufficient to entitle the plaintiff to re- 
cover for him simply to show that he received an injury while in 
the employ of the railway company. He must satisfy you by a fair 
preponderance of the evidence that this injury resulted from some 
accident which was caused by negligence on the part of the rail- 
way company—that is, that the railway company under the 
given circumstances failed to exercise this degree of ordinary 
care which is required of it in its dealings with its em- 
140  ployees. As has been stated to you, gentlemen, by coun- 
sel in the argument of this case, there is not a great deal 
of dispute upon many of the facts of the case. The general 
facts are not in dispute really between the parties. The evidence 
that has been introduced on both sides as to a majority of the facts 
surrounding this transaction is agreed. There is no dispute, for 
instance, that the plaintiff on the 5th day of March, 1885, was in 
the employ of the defendant company as a section man, engaged in 
the work required of section men, on the section extending from 
Harper’s Ferry northward. There is no dispute but what upon that 
day the section gang under the charge of Rellehan, the foreman, 
went out as usual upon the section; that they bad along with them 
their hand car and tools; that they were engaged in and about the 
work of the company; that in the afternoon, in the neighborhood 
of 5 o’clock, the foreman directed the men to gather up their tools 
and put the hand car upon the track for the purpose of returning to 
Harper’s Ferry, which is the home of the gang and the place to 
which it was their duty to return; that there was snow falling dur- 
ing the afternoon, which had, to a greater or less extent, 
141 ~—s covered the rails upon the track, and that the men endeavored, 
under the direction of the foreman, to move the hand car 
along the track, but that after moving it some short distance, owing 
to the snow upon the track, they found that they could not make 
any headway by the ordinary pumping upon the levers of the ma- 
chinery upon the hand car. It is not in dispute, under the evidence 
in the case, that the plaintiff and another one of the men, Kennedy, 
placed themselves upon the front end of the hand car and held the 
shovels down upon the rail for the purpose of clearing the snow off 
the track; that they proceeded-along for some little distance in this 
way; that the shovel in the hands of Kennedy was thrown out of 
his hands by striking some obstruction probably or something upon 
the rail or upon the track in some way—at least it was struck out 
of his hands; the car was stopped, this shovel was obtained; then 
that they continued on down until they reached the point where the 
accident occurred in which the plaintiff was injured, and that the 
plaintiff, being seated upon the front end of the car and holding 
the shovel down upon the rail for the purpose of clearing the 
S—O79 
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142 snow off the same, in some way was thrown off‘the car and 
under it and received very serious injuries. ; 

The evidence shows, gentlemen, that immediately after the acci- 
dent happened there came along a freight train. The plaintiff him- 
self having been removed.and the hand car removed from the track, 
the freight train passed by, and then the men placed the hand car 
again upon the track and placed the plaintiff upon it dnd brought 
him to Harper's Ferry. 

The questions that are in dispute, gentlemen, are, in, the first in- 
stance, as to whether or no the plaintiff has, by a fair preponderance 
of the evidence, satisfied you that this accident was due, in the first 
instance, to negligence upon the part of the defendant company. 
Now then, gentlemen, it seems to me that this questio turns upon 
this: Taking that track just as it in fact was, as you find it was, 
under the evidence in this case—taking its condition as it then was, 
taking all the facts and circumstances surrounding the parties as 
they then were and as they are shown by the evidence to have 

been ; taking the car just as it was, just of the size it was, and 
143s just In the condition it was, without any brooms or other ap- 
pliances upon it for the purpose of pushing off snow—was it 
or was it not negligence upon the part of the section foreman to re- 
quire the plaintiff and Kennedy, these two men, to plaee themselves 
upon the front of the car and hold shovels down on the rails for the 
purpose of cleaning off the snow therefrom, and continue them in 
that position up to the time that the accident happened to the plain- 
tiffin this case? In the first place, gentlemen, the duty, as I have 
already said, is upon the railway company to use ordinary care in 
the management of the hand car under these circumstances and the 
control of the men that were under the foreman, Relehan, who was 
in charge of them. In that regard he was the railway company and 
represented it, and his orders and directions, given under those cir- 
cumstances, are the orders and directions of the railway com- 
pany, and if,in the giving of them, he was guilty of negligence, 
that negligence is the negligence of the railway xompany, for 
which they would be responsible to any person who is injured’ 
thereby. As I have alre: idy said, gentlemen, the duty and obliga- 
tion is upon the company and its employees to exercise 
144 __—s ordinary care for the protection of its men, its pmployees. A 
person is not justified, standing in the position that the fore- 
man does over a gang of section men—is not justified, for mere con- 
venience sake, in causing them to place themselves where they shall 
be subject to unnecessary risk and hazard to iife and limb. The 
duty and obligation is always present upon the company, through 
the person who stands in its employ, as the foreman does, in charge 
of men, as I have said, to exercise ordinary care to protect the men 
against unnecessary risk and hazard. The meaning of that is that 
he must not himself unnecessarily subject them to a risk and hazard 
greater than the ordinary circumstances would demand of them in 
the performance of their ‘duty to the railway company. Now, then, 
gentlemen, you will have to decide the question of whether placing 
the men in this way upon the front of this car, as I have said, sub- 
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jected them to unnecessary risk and hazard of life or limb. The 
testimony is somewhat variant upon the exact language or words 
that were used by the foreman in directing the men to place 
145 themselves upon the front of ‘the car. I understand there 
is no dispute under the testimony, and it is not claimed by 
counsel, as I understand it,in the argument before you on behalf of 
the company, but what Relehan, the foreman, gave some direction 
upon this subject-matter to the men that were under his employ. 
Now, then, in that position of the case and in the legal aspect of it, 
it makes no difference whether Relehan, the foreman, gave a direc- 
tion or order directly to Artery by naming him or by pointing his 
finger at him, saying, “ You ”—indicating him by the finger or 
even name—‘“take your seat here with a shovel,” or whether he 
said, “ Boys” or “ Two of you men or two of vou boys, take shovels 
and set down here.” If he gave the command generally to the men, 
to the whole of them, and Artery, as one of the men, obeyed that com- 
mand and took a shovel by reason of the command being addressed 
to the section men and sat down there, legally it is just the same, 
and places him in exactly the same position as though the foreman 
had said to him by name, “ Artery, take a shovel and set down 
there.” 
Therefore, gentlemen, as I have —, the question is, whether 
146 ___— taking into account the exact situation as it then was, whether 
or no you find, under the evidence, that Relehan, and through 
him the company, was guilty of negligence, the want of ordinary 
‘are, in requiring the plaintiff to place himself upon the front end 
of the car and hold the shovel there for the purpose of clearing the 
snow off the track, and continuing him in that position until the 
accident happened. 

Now, then, gentlemen, of course you are to view this, placing 
yourself as near as you can in the exact position that the parties 
occupied at that time. The question as to the original giving of 
the order, of course, is to be determined—whether there was negne- 
gence in giving that or not, as the facts were and as the matter would 
appear to Relehan at the time he gave the order; but this was also 
a continuing matter. It was not a duty that was performed in an 
instant. “The order requiring him to place himself upon the front 
of the car required him to remain there for a time, and the uncon- 
tradicted -evidence shows he did remain upon the front of the car, 
holding this shovel for a period of time. Now, then, the question 

is also whether the plaintiff, by a fair preponderance of 
147 _—sthe evidence, has satisfied you that there was negligence on 

the part of Relehan in. continuing these parties, continuing 
the plaintiff particularly, upon the front end of the car up to the 
time that the accident happened to Artery himself. 

I do not know, gentlemen, that I can give you any further in- 
structions upon this particular branch of the case, upon the law of 
it, that would aid you in solving the question that is submitted to 
you. All the questions of fact are for you to determine.” The 
question of the credibility of witnesses, how much weight you will 
give their evidence and how credible they may be, the impressions 
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their evidence makes upon you—in determining all these questions 
you are the judges; that belongs to your province, and it is for vou 
to determine all the questions of fact, including the question whether 
or no the evidence satisfies you, under the instructions ‘l have given 
you, whether the defendant company was guilty of negligence in 
that through the direction of the foreman the plaintiff was required to 
place himself upon the frontend of the car and continue there, holding 
the shovel for the purpose of clearing the snow off the track, up to the 
time theaccident happened to him. “ Now,then,iftheevidence 
148 fails to satisfy you that this was negligence upon the part of the 
company, through its foreman, of course that is the end of the 
case. ‘Then the plaintiff has failed to prove the fundamental ques- 
tion upon which his case rests, to wit, this charge of negligence 
against the railway company. If, on the other hand,vou nd there 
vas negligence; that it was a negligent act upon the part of the 
foreman to require the plaintiff to thus place himself:upon the car 
and to do the duty that was required of him, then you are next to 
inquire whether or no the defense of contributory negligence has 
been made out. As I have already said, gentlemen, the duty and 
obligation is upon the employee to use ordinary care on his part 
for his own protection. He is not justified in carelessly or recklessly 
running into danger or subjecting himself to danger asa rule. This 
is the general principle. On the other hand, you will understand, 
gentlemen, that where an employe, like a section man, is under the 
control of persons who are placed over him that his:primary duty 
is obedience. He is expected to obey the commands and orders given 
to him by the officers or those who are placed in charge over him, 
who have the right to direct his movements; and, again, the 
149s party hasa right to expect that the company will, through 
these officers, exercise a- ordinary care upon its part for his 
protection, and that in the giving of an order or requiring him to 
place himself in any particular position or pautioulen place or to 
undertake any particular duty in a particular way he has a right, 
in the first place, to assume that in so doing the company have ex- 
ercised this ordinary care and are, in the exercise of* that ordinary 
care, justified in giving him the order; but if, when the order is 
given, it is apparent to him or should be apparent to him, in the 
exercise of ordinary care under the circumstances, that he will be 
subjected to a risk and hazard that he ought not to take upon him- 
self, then the law will require of him that he should refuse to take 
this risk upon himself. 

Now, gentlemen, these are questions which, of course, the jury 
will have to apply to the particular facts and circumstances that are 
before them. AsI have said, here, on the one, hand is the employee ; 
the duty that is expected of him is obedience to the command that 
is given tohim. He has a right to expect, as 1 have already said, 

that in giving these commands and directions that due care 
150 ~has been exercised by the person who gives them that he 
will not be required to subject himself to unijecsssary risk. 

Therefore, when a person is in the employ of a company and 
obeys a command given to him, before the jury are justified in say- 
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ing he is guilty of contributory negligence in thus obeying this 
command the evidence must be such be such as to satisfy you 
clearly that the risk he was subjected to was such that no one but 
a revkless man would have obeved the command thus given. In 
othe: words, when he did obey the command it was so apparent to 
him he would be subjected to this risk that he was reckless in doing 
it. There is a difference between cases of this kind and a case in 
which the command is given to do some specific thing, but not in 
any specific manner. To use the illustration referred to by counsel 
in his argument—that is, a conductor may order a brakeman to go 
and couple a car. He does not direct him as to the mode in which 
he shall couple it; that isleft tothe brakeman. The brakeman may 
go in and do it in a carele-s manner, and if in doing it ina careless 
manner he suffers an injury he cannot turn around and say, “ I was 
commanded to go in and make that coupling,” &e. That is 
151 ~—ipart of his duty. The mere order to couple the car ordina- 
rily would not show there was any negligence on the part of 
the conductor in giving such order; but if the command. is to do 
some specific thing in a specific manner then, as I have said, the first 
duty that is expected from the employee is obedience to that specific 
command—to do it in that specific manner; and, as I have already 
said, the employee who receives that order has a right to suppose 
that the person who gave it has exercised ordinary care in deter- 
mining whether or no he should be required to do this specific 
thing in that specific manner; aid, in the first place, therefore, 
they expect from these employees, under those circumstances, obe- 
dience to the order; but, as I have already said to vou, notwith- 
standing that, if the danger and the risk 1s so apparent that it would 
be reckless of a man to expose himself to it, then it would be his 
duty, even under those circumstances, for the employee to refuse to 
assume the risk and refuse to obey the order given to him. 
It is for you, then, gentlemen, to say, under the circumstances of 
this case, whether you find that the plaintiff was guilty of 
152 contributory negligence in placing himself upon the car, in 
undertaking to do the duty that was required of him, if you 
find it was required of him by the command of the foreman in this 
case. - Then, again, it is for you to say, gentlemen of the jury, 
whether it appears, by a fair preponderance of the evidence, that 
in the doing of the work the plaintiff himself was guilty of negli- 
gence which aided in causing the accident—that is, whether he 
negligently suffered his limbs to fall or was negligent in handling 
the shovel, or in any manner was so negligent in carrying out the duty, 
or was careless/rather, in the manner of carrying out the duty re- 
quired of him as that you find he was himself guilty of negligence 
which contributed to the causing of the accident. Then, gentlemen, 
if vou find upon either of these issues for the defendant, of course that 
ends the case, and your verdict must be for defendant. If you find, 
however, under the instructions I have given you as applied to the 
facts of the case,that,in the first place,the accident was due to negli- 
gence on the part of the railway company,and you do not find 
153 _ that theplaintiff himself contributed, by negligence on his part, 
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to the happening of the accident, then your verdict would be 
for the plaintiff, and you will then be required to ascertain and 
determine the amount of damages you will award to the plaintiff 
in the case. Now, gentlemen, the elements of damage which you 
are to take into consideration in a case of this kind are, first, the 
actual expenseand outlay that the plaintiff may have been put to, and 
which you may find under the evidence he will be put to in the future 
in and about having himself taken care of, his medical attendance, 
his nursing, and the attendance that may have been required in 
the past or may be in the future actually required by reason of the 
condition in which he is; second, he is entitled to fair remuneration 
for the pain and suffering that has been caused and may be caused 
to him in consequence of the injuries he received in this accident ; 
third, to fair compensation for the pecuniary loss caused to him by 
reason of his inability to labor,if you find from the evidence that the 
accident has been of such a character as to deprive him, either in 
whole or in part, of his ability to labor in the past, and that that 

will continue in the future, either permanently or for a shorter 
154 _—or greater period of time, the plaintiff is entitled to recover 
;, a fair sum as compensation or remuneration for this pecuniary 
Now, you will notice, gentlemen, that as to the two latter items of 
expense it is impossible for parties to give evidence that will enable 
you to ascertain them as you would figure up damages in many 
other cases. You cannot tell mathematically any exact sum that 
would represent the suffering that a person may undergo; neither 
can you tell the exact amount that would represent’ the pecuniary 
loss to the party under the circumstances, because there are so many 
contingencies that inhere in cases of this ‘kind that ft is impossible 
to do it. Now, all that can be done under those circumstances and 
all the law requires is for the parties to bring in gll the circum- 
stances that bear upon it and surround the party, and submit the 
question to the sound judgment of the jury. In other words, it is 
“raged to submit to the jury the age of the party, his condition of 
ife, ability to labor, the amount he was earning, and the probable 

expectancy of his life All these are facts and circumstances 
155 that are brought before you in order that you’may take them 

into consideration; but you are not justified, in cases of this 
kind, in assuming that the party would live out the entire length of 
time and earn the amount of money he has earned from day to day 
and figure up that he has lost absolutely that much. We cannot 
reach it by mathematical figuring in that way, because, of course, 
as you all know, it is impossible to tell if this accident had not hap- 
a how long the plaintiff would live. He might die to-morrow ; 
1e might live until the end of the year. He might live even a 
greater length of time than the tables of mortality would show ; so, 
in regard to the earnings, you cannot tell how much he would have 
earned absolutely. He might have met with. othér accidents, or 
through disease might be disabled, or, on the other hand, he might 
have increased facilities forearning money. We do hot know what 
the facts are absolutely in regard to these things; hence all con- 
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tingencies are uncertainties that inhere in these matters. You must 
take all into account and give a fair allowance to them all. By 
taking all the facts and all the circumstances it is, then, for 
156 ~—syou to say, exercising your sound dispassionate judgment, 
what fair sum will compensate the plaintiff for the injuries 
and consequent damages which you find have been caused to him 
by the accident, and the results to him from it. 

Your verdict, gentlemen, in either case, will be in writing and 
will be signed by your foreman and will be in one of two forms, 
entitling the case James Artery against The Chicago, Milwaukee & 
St. Paul Railway Company: “ We, the jury, find for plaintiff and 
assess his damages at ; whatever sum you may find, if you 
find for the plaintiff. If you find for defendant, by entitling the 
case “James Artery against The Chicago, Milwaukee & St. Paul 
Railway Company. We, the jury, find for the defendant,” signed 
by your foreman, and be returned into court. 


The following portions of said charge of the court to the jury the 
defendant, by its counsel, at the time duly excepted, and the excep- 
tions were allowed and noted, viz: 

“The questions that are in dispute, gentlemen, are, in the first 
instance, as to whether or no the plaintiff has, by a fair preponder- 

ance of the evidence, satisfied you that this accident was due, 
157 _—siin the first instance, to negligence upon the part of the de- 

fendant company. Now the, gentlemen, it seems to me that 
this question turns upon this: Taking that track just as it in fact 
was, as you find it under the evidence in the’ case—taking its con- 
dition as it then was, taking all the facts and circumstances sur- 
rounding the parties as they then were and as they are shown by 
the evidence to have been; taking the car just as it was, just of the 
size it was, and just in the condition it was, without any brooms or 
other appliances upon it for the purpose of brushing off snow—was 
it or was it not negligence on the part of the section foreman to re- 
quire the plaintiff and Kennedy, these two men, to place themselves 
upon the front of the car and hold the shovels down on the rails for 
the purpose of cleaning off the snow therefrom, and continue them 
in that. position up to the time that the accident happened to the 
plaintiff in this case.” 

Also to the following portion of said charge defendant, by its 
counsel, at the time duly excepted, and the exception was allowed 
and noted, viz: 

“The duty and obligation is always present upon the com- 

58 pany through the person who it stands in its employ, as the 
foreman does in charge of men, as I have said, to exercise 
ordinary care to protect the men against unnecessary risk and haz- 
ard. The meaning of that is that he must not himself unnecessarily 
subject them to a risk and hazard greater than the ordinary cireum- 
stances would demand of them in the performance of their duty to 
the railway company. Now, then, gentlemen, you will have to de- 
cide the question of whether placing the men in this way upon the 
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front of this car, as I have said, subjected them to unnecessary risk 
and hazard to life and limb.” 

Also to the following portion of said charge the defendant, by its 
counsel, at the time duly excepted, and the exception was allowed 
and noted, viz: 

“Therefore, gentlemen, as I have said, the question is whether, 
taking into account the exact situation as it then was—whether or no 
you find, under the evidence, that Relehan, and through him the 
company, was guilty of negligence, the want of ordinary care, in 

requiring the plaintiff to place himself upon the front end of 
159 the car and hold the shovel there for the purpose of clearing 

the snow off the track and continuing him in that position 
until the accident happened.” 

Also the following portion of said charge the defendant, by its 
counsel, at the time duly excepted, and the exception was allowed 
and noted, viz: 

“The order requiring him to place himself upon the front of the 
car required him to remain there for a time, and the uncontradicted 
evidence shows he did remain upon the front of the car, holding 
this shovel, for a period of time. Now, then, the question is also 
whether the plaintiff by a fair preponderance of tle evtdence has 
satisfied you that there was negligence on the part of Relehan in 
continuing these parties—continuing the plaintiff particularly—upon 
the front end of the car up to the time that the accident ;happened 
to Artery himself.” 

Also to the following portion of said charge the defendant, by its 
counsel, at the time duly excepted, and the ‘exception was allowed 
and noted, viz: 

“T do not know, gentlemen, that I can give you any further in- 

structions upon this particular branch of the case—upon 
160 the law of it—that would aid you in solving the question 

that is submitted to you. All the questions of fact are for 
you to determine.” , 

Also to the following portion of said charge the defendant, by its 
counsel, at the time duly excepted, and the “exception w ab allowed 
and noted, viz: 

“It is for you to determine all the questions of fact, tities the 
question whether or no the evidence satisfies you, under the in- 
structions | have given you, whether the defendant company was 
guilty of negligence in that, through the direction of the foreman, 
the plaintiff was required to place himself upon the front ¢nd of the 
ear and continue there, holding the shovel for the purpose of clear- 
ing the snow off the track , up to the time that the accident happened 
to him.” 

Also to the following portion of said charge the defendant, by its 
counsel, at the time duly excepted, and the exception wag allowed 
and noted, viz: 


“ Now , gentlemen, these are questions which, of course, the jury. 


will have to apply to the particular facts and circumstances that 

are before them. AsI have said, here, on the one hand, is 
161. theemployee. The duty that is expected of him is obedience 
‘ 
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to the command that is given to him. He has a right to ex- 
pect, as I have already said, that in giving these commands and 
directions due care has been exercised by the person who gives 
them ; that he will not be required to subject himself to unneces- 
sary risk. Therefore, when a person is in the employ of a company 
and obeys a command given to him, before the jury are justified in 
saying he is guilty of contributory negligence in thus obeying this 
command the evidence must be such as to satisfy you clearly that 
the risk he was to be subjected to was such that no one but a reck- 
less man would have obeyed the command thus given; in other 
words, when he did obey the command it was so apparent to him 
he would be subjected to this risk that he was reckless in doing it.” 

Also the following portion of said charge the defendant, by its 
counsel, at the time duly excepted, and the exception was allowed 
and noted, viz: 

“There is a difference between cases of this kind and a case in 

which the command is given to do some specific thing, but 
162 notin any specific manner. To use the illustration referred 
to by counsel in his argument—that is, a conductor may order 
a brakeman to go and coupleacar. He does not direct him as to the 
mode in which he shall couple it; that is left tothe brakeman. The 
brakeman may goin and do it ina careless manner; and if in doing it 
in a careless manner he suffers an injury he cannot turn around and 
say, ‘I was commanded to go in and make that coupling.’ That is 
part of his duty. The mere order to couple the car, ordinarily, would 
not show there was any negligence on the part of the conductor in 
giving such order; but if the command is to do some specific thing in 
a specific manner, then, as I have said, the first duty that is expected 
fromm the employee is obedience to that specific command—to do it 
in that specific manner; and, as I have already said, the employee 
who receives that order has a right to suppose that the person who 
ave it has exercised ordinary care in-determining whether or no 
he should be required to do this specific thing in that specific 
manner; and, in the first place, therefore, they expect from these 
employees, under these circumstances, obedience to the order; 
163. but, as I have already said to you, notwithstanding that, if 
the danger and the risk is so apparent that it would be reck- 
less of a man to expose himself to it, then it would be his duty, even 
under those circumstances, for the employee to refuse to assume the 
risk, and refuse to obey the order given to him.” 

Thereupon the jury retired and afterwards returned ‘into court 
with a verdict in favor of the plaintiff and against the defendant, 
and assessing the plaintiff’sdamages at thirteen thousand five hun- 
dred dollars. 

And because none of said matters, except said verdict, appear of 
record the foregoing bill of exceptions, having been examined and 
found by the court to be conformable to the facts, is hereby allowed, 
signed, and sealed by me, the judge before whom the said suit was 


had. 
O. P. SHIRAS, Judge. [seat.] 
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164 EXxuisit A. 
Statement of Jerry Artery, Sec. 4man. 


HARPER’s Ferry Station, March 23, 1886. 


James Artery is my bro. Before he got hurt he had ridden about 
one and a half miles sitting on the front of the hand car and hold- 
ing a shovel on the rail to clean the snow off the rail so we could 
pump the car. It was snowing at the time quite hard. There was 
six of usin all on the car. Jim Artery sat on the left-hand’corner 
of thecar and Juhn Kennedy on the right. I was standing between 
the levers on the left-hand side. A. Donlan and O’Neill were behind. 
Relehan, the foreman, was standing between Jim and Kennedy. 
At the time Jim got hurt we were running from 4} to 5 mjles an 
hour, certainly not to exceed 5 miles. There was about an.inch of 
snow on the rail at the time, and it was lo-se. There was three of 
us pumping besides the foreman. I do not know if Jim ever sat 
down on the car before. I have often done it. The snow was soft 
and sticky; it gathered on the shovel, and Jim struck the shovel on 

the end of a tie to knock off the snow. He bad ojly just 
165 put the shovel back onto the rail when he fell off. , I can- 

not say just what threw him off. It was done either. by his 
shovel catching in expansion (space between the rails) or the rails, 
or else his foot caught on one of the ties of the cattle-guard. Six 
men ona hand car would have plenty of room. We often had eight 
and ten men on a hand car of the same size. I am a larger man 
than Jim ever was, and my legs are a great deal longer. @ have 
never had any trouble in keeping my feet up when I sat on the front 
of the car. If a man is holding a shovel on the rail and Ire is sit- 
ting on the front of a hand car there is no way for him to get hurt 
unless he forgets himself and lets his feet drop down. The snow 
was not drifting any at the time of the accident. The hapd car 
was in good condition, nothing broken about it in any way. , It was 
‘an ordinary car, full size. Iam foreman at present on section No. 
20. The top of the ribbons on the ties of the cattle-guard was about 
level with the ball of the rail.. It is customary for section men to 
do just what Jim was doing at the time he got hurt. 

JERRY ARTERY. 
Witness: 


H. A. BUEL. 


166 Exursir B. ( 
Harper’s Ferry Srarioy, Sep. 1, 1886. 

I remember that we started and ran about half a mile when the 
snow stopped the hand car. It was then that the foreman said, Two 
of you get shovels and hold them on the rails or we won’t get home 
to-night. Kennedy had two shovels. One of the other men took 
one of the shovels, when Jim said, I will hold one of therp, and 
took the shovel from him. We were not running over four or five 
miles per hour at the time of the accident. I remember distinctly 
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of the foreman cautioning the men to keep their feet up and be 
careful. I am not positive, but think Jim had held the shovel be- 
fore. I was watching Kennedy, because I was afraid he would get 
hurt, as I didn’t think}he had ever held the shovel before. 


JERRY ARTERY. 


167 Exursit C. 
Statement of J. HH. O' Neill. 


Harper’s Ferry, April 1, 1886. 

At the time of the accident we were not running to exceed (3) 
three miles an hour. Atthe time Istood on the left-hand corner of 
the car at the rear. I had my eye on Jim Artery about all the time. 
I saw him when he struck his foot against the ribbon. That threw 
him under the car like a jackknife. It was snowing at the time; also 
snow on the rail. I never sat on the car to hold a shovel. The 
foreman spoke and says, Two of you men get two shovels and hold 
them on the rail to throw the snow off, or we will never get home. 
I was the quickest, and got a shovel from Kennedy, who had them, 
when Jim Artery came and took the shovel from me and went and 
sat on the car. He was not told to take the shovel any more than 
the rest of us. Had he not taken the shovel from me I should have 
sat on the car instead of him. The car was loaded with tools. The 
hand car was made for six (6) men. The car was all right. We 
had stopped once or twice before that to shovel snow off the track. 
| worked on the track (3) three years. It was customary for 

168 some of the men to sit on the car in winter, when it was 
necessary to throw off the snow. I never saw or knew of 


any one getting hurt doing as Jim did. 
JOHN H. O'NEILL. 


Endorsed : No. 291. Law. James Artery vs. C., M. & St. P. R’y 
Co. Billofexceptions. Filed 23 day of June, 1887. Alfred Hobbs, 
deputy clerk. 


(Here follows diagram marked page 169.) 


170 Nortrnern District or Iowa, ss: 


I, A. J. Van Duzee, clerk of the circuit court of the United States 
for the northern district of Iowa, do solemnly certify that the fore- 
going is a true and perfect copy of the record in the case of James 
Artery vs. The Chicago, Milwaukee & St. Paul R’y Co. as fully as 
the same remains on file and of record in my office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said cour,t at my office, in Dubuque, this 5th day of 
August, A. D. 1887. 

[Seal Circuit Court U. 8., Northern District of Lowa, Dubuque. ] 
A. J. VAN DUZEE, Clerk, 
By ALFRED HOBBS, Deputy. 
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171 ‘THe Unirep States or AMERICA, 
+ . . , 88 . 
Northern District of Iowa, 


Pleas before the circuit court of the United States in and for the 
northern district of Iowa, eastern division, ata term begun and 
holden at Dubuque, in said district, on the third Tuesday.of No- 
vember, A. D. 1885, before the Hon. Oliver P. Shiras, judge of 
said court. 


% 
° 


JAMES AnreRy, Plaintiff, Dae 
re » ‘ . No. 291. 
Cuicaco, Mirwaukee & St. Paut RarLroap Company. 


Be it remembered that on the 24th day of September, 1888, an 
assignment of errors in the above-entitled cause was filed, in the 
oflice of the clerk of the United States circuit court in andefor the 
northern district of lowa in the words and figures following,io wit: 


172 ~=In United States Circuit Court for the Northern District of 
lowa, Eastern Division. 


JAMES ARTERY 
vs. ; 
Cuicaco, MILWAUKEE & Sr. Paut RaInway CoMPANY. 


¢ 

Defendant in the above-entitled case says there is manifest error 
in the record in said case in the following particulars, to wit: 

First. It was error to permit the witness, James Artery, against 
defendant’s objection, to answer the question propounded to him 
wherein he was asked whether he had ever before been ordered to 
hold a shovel on the rail. 

Second. It was error to permit the witness, James Artery, against 
defendant’s objection, to answer the question propoundéd to him 
wherein he was asked whether he had ever before seen a shovel 
held on the rail for the purpose of cleaning the track of snow. 

Third. It was error to permit the witness, James Artery, against 
defendant’s objection, to answer the question propounded to him 

wherein he was asked whether he knew anything. about the 
173 hazard o# danger connected with the holding of a shovel in the 
ray he held it. 

Fourth. It was error to permit the witness, Joseph G. Moore, 
against defendant’s objection, to answer the question propounded to 
him wherein he was asked whether it would be a difficult piece of 
work to fix on the end of a hand car a place for brooms to be held, 
and to describe how brooms might be fixed to a hand ear. - 

Fifth. It was error for the court te sustain plaintiff’s objection to 
the question propounded to the witness, Jerry Artery, wherein he 
was asked whether the statement contained in the written state- 
ment marked Exhibit “A,” “that at the time Jim got hurt they 
were running at from four ‘and one-half to five miles an hour, cer- 
tainly not to exceed five miles,” was correct. 
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Sixth. It was error for the court to sustain plaintiff’s objection to 
the question propounded to the witness, Jerry Artery, wherein he 
was asked whether he had not previously stated that six'men on a 
hand car have plenty of room, and that they often had eight and 
ten men on a hand car of the same size as that from which James 

Artery fell. 
174 Seventh. It was error for the court to sustain plaintiff’s 
objection to the question propounded to the witness, Jerry 
Artery, wherein he was asked whether he had not previously stated 
that he, Jerry, was a larger man than Jim, his brother; that his legs 
are a great deal longer than Jim’s,and that he never had any trouble 
in keeping his feet up when he sat on the front of the ear. 

Kighth. It was error for the court to sustain plaintiff’s objection 
to the question propounded to the witness, Jerry Artery, wherein 
he was asked whether he had not previousiy stated that if a man 
in holding a shovel on the rail and he is sitting on the front of a 
hand car there is no way for him to get hurt unless he forgets him- 
self and lets his feet drop down. 

Ninth. It was error for the court to sustain plaintiff’s objection 
to the question propounded to the witness, Jerry Artery, wherein he 
was asked whether he had not previously stated that the hand car 
was in good condition; that nothing was broken about it anyway, 
and that it was an ordinary car, of full size. 

Tenth. It was error for the court to sustain plaintiff’s object:on 

to the question propounded to the witness, Jerry Artery, 
175 ~—wherein he was asked whether he had. not previously stated 

that he remembered distinctly of the foreman cautioning the 
men to keep their feet up and to be careful. 

Eleventh. It was error for the court to sustain plaintiff’s objec- 
tion to the question propounded to the witness, Jerry Artery, wherein 
he was asked whether he had not previously stated that he was 
watching Kennedy, because he was afraid Kennedy would get hurt, 
as he, the witness, didn’t think Kennedy had ever held a shovel before. 

‘Twelfth. It was error for the court to overrule defendant’s objec- 
tion to the question propounded to the witness, Jerry Artery, and 
to permit him to answer the same, wherein he was asked whether 
from the time his brother was hurt up to the time of the trial he 
ever saw Herreman when Herreman didn’t want him, the witness, 
to make some kind of a statement of the subject of the manner of 
the injury to the brother of witness. 

Thirteenth. It was error for the court to sustain plaintiff’s objec- 
tion to the question propounded to the witness O’Neil wherein he 

was asked whether lhe had previously stated that it was cus- 
176 tomary for some of the men to sit on the car in the winter, 
when it was necessary to throw off the snow. 

Fourteenth. It was error to permit the witness O'Neil to testify as 
to the manner in which the car was moved from the place of the 
accident after the accident had occurred. 

Fifteenth. It was error for the court to rule out Exhibit “ A,” 
being statement of March 23rd, 1886. 
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Sixteenth. It was error for the court to rule out Exhibit “Y 
being statement of Sept. first, 1886. 

Seventeenth. It was error for the court to rule out Exhibit “C,” 
being statement September first, 1886. 4 

Eighteenth. It was error for ‘the court to refuse to permit to be 
read to the jury the different portions of Exhibit “C” set out in the 
bill of exceptions. 

Nineteenth. It was error for the court to overrule defendant’s 
motion made at the close of the testimony on both sides ahd asking 
for an instruction to the jury directing a verdict for the defendant. 

Twentieth. The court erred in refusing to give the several in- 
structions, and each of them asked by defendant and numbered as 

follows to wit, one, two, three, four, five, six, seven, eight, 
177 _—sinine, ten, eleven, tw elve, thirteen, fourteen, and fifteen. 
Twenty-first. The court erred in stating to the jury that the 
illustration given by one of defendant’s counsel of a conductor or- 
dering a brakeman to couple cars was not applicable, and in con- 
nection therewith that the order given to Artery was specific as to 
the manner in which the work should be done, when the evidence 
shows that the order was not specific, but left it to Artery to deter- 
mine how he would execute it. 

Twenty-second. The court erred in failing to definitely instruct 
the jury what constituted negligence.in view of the issues made in 
the pleadings and the testimony in the case. 

Wherefore and because of the said errors said defendeni prays for 
a reversal of the judgment entered herein. 

BURTON HANSEN & 
N. J. KNIGHT, 
Att’ys for Defendant. 


[Endorsed :] James Artery vs. C., M. & St. Paul R’y Co: Assign- 
ment of errors. Filed Sept. 24,1888. A.J. Van Duzee, clerk. 


178 In the Circuit Court of the United States for the: Northern 
District of lowa. 


I, A. J. Van Duzee, clerk of said court for said district, do hereby 
certify that the foregoing transcript contains a full, true, and com- 
plete copy of the assignment of errors in a certain cause disposed of 
in said court, wherein James Artery is plaintiff and Chicago, Mil- 
waukee & St. Paul Railroad Company is defendant, as full, true, 
and complete as the original of the same now remains Gn file and 
of record in my office. 

In testimony whereof I hereunto subscribe my name. and affix 
the seal of said court, at my office, in Dubuque, in said district, this 
24th day of Sept’r, A. D. 1888. 

[Seal Circuit Court U. S., Northern District of Iowa, Dubuque.] , 
A. J. VAN DUZEE, 
Clerk U.S. C. C., Northern District of Iowa. 
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179 [Endorsed :] Sup. Court U.S. 1888, Oct’rterm. No. 679. 
The Chicago, Milwaukee & St. Paul Railway Co., PI’ff in 
error, vs. James Artery. Assignment of errors. [Stamped:] Office 
— Court U.S. Filed Sep. 27, 1888. James H. McKenney, 
clerk. 
Endorsed on cover: N. Iowa C.C. U.S. No. 679. The Chicago 
Milwaukee and St. Paul Railway Company, plaintiff in error, 
vs. James Artery. Filed August 30, 1887. 


my te ee 


npreme donrt of the Suited 


\ 7 No. 91.—Ocroper Term, 1890. ; 


4 
? 


CHICAGO, MILWAUKEE. & ST. PAUL. RAILWAY 
"0. Plaintiff in Error, 


“= j > ’ ba = 
. P The 4 : *% : - 
v8. *< = . * a, ~~) 
_ ’ ‘ ‘ . . hey i> 
AMES ARTERY, Defendant in Error: .. + 
o Ji | bSSeS t . OMS hela ake 
4 - o¢” ; 


* oS 
—," th at . ie 
> . 


n _ 
-— -— Ka . z m we 


— 
—— —_— -— 


JOHN W. CARY, 
of C | 


Supreme Court of the alnited States. 


OcroBER TERM. 


a ee — 


CHICAGO, MILWAUKEE «& St. PAvtL, 
RaAILwAay CoMPANY, 
Plaintift in Error, F 
; No. 91, 
v8, : 
JAMES ARTERY, 
Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR. 


This was an action by a section man to recover for an 
injury received while returning from his work to his home, 
by being thrown from a hand-car and run over by it. 

The plaintiff had been for several years employed by 
the defendant as a section hand on its road. On the 5th 
day of March, 1883, the section gang, consisting of a fore- 
man and five men, of which the plaintiff was one, were 
engaged upon the road about four or five miles north of 
the place were they resided. They quit work at about 
tive o’clock, and placed their hand-car on the track. with 
their tools, to return home for the night. A light snow 
had been falling during the afternoon and the track was 
covered from a quarter to a half an inch deep. They 
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found it impracticable to pump the car, on account 
of the snow, and after pushing it for some distance two of 
the men took their shovels and seated themselves on the 
front of the car to scrape the snow from the track. 

The plaintiff seated himself on one side and a man by 
the name of Kennedy on the opposite side, and held the 
shovels, and in that way they were enabled to propel the 
ear. 

After running about a mile, Kennedy’s shovel caught 
something and was thrown from his hands, and the car 
was stopped to secure it | 

They then proceeded for a mile or two farther, when 
the plaintiff, either from his feet or his shovel catching, 
was thrown in front of the car and it ran over him and 
he received very serious injury. 

The plaintiff’s complaint, as finally am: onded, (Record, 
pp. 3, 4 and 8), alleged : 

Ist. That the hand-car was ov erloadéd. 

2d. That it was running on the time of a train that 
was soon to follow. 

3d. That he was ordered by the foreman to seat him- 
self and hold the shovel. 

4th. ‘That the car was not furnished with any appli- 
ances for pushing the snow off the track. 

Sth. That it had no proper brake. 

6th. That there was no foot-rest in front of the car to 
rest his feet upon. 

7th. That the car was run at an unrea sonable rate of 


speed. 3 
Sth. That the cattle-guard was improperly built, and 
some of the ribbons on it were above the top of the track, 
and that “by all of these circumstances he was thrown 
under said hand-car, all by the want of care on the part 
of the said defendant.” (Record, p. 9.) 


The case was twice tried. On the first trial the jury 
disagreed. On the second a verdict was rendered for the 
plaintiff. , 

F 
There was no negligence on the part of the defendant which 
caused ov tended to produce this injury. 

trst. The company was not running the hand-car. It 
was furnished to the section men by the company for use, 
on which they were to transport themselves and tools to 
and from their work, as all other tools and machinery 
were furnished. They, the section men, were the only 
parties engaged in operating or using it; they managed 
it in their own way and for their own convenience. 

The hand-car was furnished by the company in the 
same way and manner, and for the same purpose, that it 
might have furnished a span of horses or wagon to the 
section men to transport them to and from their work. 
The company did not operate the hand-car in the one 
case any more than it would have operated the horse and 
wagon in the other, and it could not be chargeable with 
negligence causing an injury, in operating one any more 
than the other. It might be possible that if an improper 
team or wagon was furnished, and an injury resulted in 
consequence, the company might be chargeable with neg- 
ligence ; so if the car was an improper or defective one, 
and an injury occurred from such impropriety or defect, 
the company might be held liable the same as it would be 
for furnishing unfit or defective tools of any other descrip- 
tion, but it could not be charged with liability for 
any improper or careless act of the section men them- 
selves in using such tools or machinery, and the company 
could not be charged for such improper or careless use of 
the tools or machinery furnished, because it had furnished 
a hand-car instead of a horse and lumber wagon. 


‘ 
4 ; 

The employer, whether a company or an individual, 
could not be held liable in such a case. ‘ If the injury was 
the result of negligence, either of the ‘plaintiff or a co- 
employe, or an inevitable accident, the company would 
not be charged with liability for it. ' 

The common law rule of liability for injuries received 
through the negligence of a co-employe Ss in full force in 
the State of Lowa, except as modified ‘by statute, which 
will be noticed later. ' 


Sullivan vs. R. R. Co., 11 Lowa, 421. 
® 


The plaintiff’s complaint or petition, as it is called, 
alleges certain specific act of negligence, which it charges 
renders the company liable for the injury to the plaintiff. 

Some of these specifications are of acts which, if 
proved, might render the company liable. Others are 
only negligences of a co-employe, for which the company 
would not be liable. : 

Of the first class are the following: ° 

(1) That said hand-car was too smill, and that it was 
overcrowded. . 

(2) That it was not provided with ‘appliances for re- 
moving snow from the track. 

(3) That it had no proper brake. ; 

(4) That it had no foot-rests at the forward end of 
the car upon which plaintiff could.rest his feet. 

(5) That the cattle-guard was made of three-cornered 
pieces of wood, and placed negligently.and wronfully on 
top of the ties across the track, instead pf lengthwise, and 
some of which were above the rail, which was unknown 
to the plaintiff. ; 

If these allegations, or some of them, had heen proven, 
they might operate to charge the cothpany with negli- 


gence which would render it liable for the injury received 
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by the plaintiff, provided it was the duty of the company 
to have furnished the appliances charged as wanting, but 
none of them that were material for that purpose were 
sustained by the proof, but, on the contrary, were in fact 
totally disproved, as shown by the Record. 

(1) The first allegation as to the size and character of 
the hand-car. 

The car was of the usual size, was not overloaded, and 
was a suitable and proper car for the purpose. 

A section gang usually consists of five or six persons, 
sometimes one or two less, and frequently one or two more, 
but the ordinary gang is five or six. | 

It is the uniforny practice on all roads to furnish to 
such a gang one hand-car for the purpose of transporting 
themselves and tools over the section in their charge. 

This gang consisted of six persons, the foreman and 
live men. 

The car furnished in this case was the standard hand- 
car of the company, and of the ordinary size, and was in 
good condition. It was amply sufficient in size for the 
section gang, and as appears from the testimony, even 
eight or ten could and did ride upon it when necessary. 
The plaintiff himself testifies that it was a new cir with 
the platform about half a foot shorter in length than the 
one used the previous year. (Record, p. 15.) 

Jerry Artery, the plaintiff's brother, thinks the old car 
a little longer than this one; is not certain. (Record, p. 21.) 

He afterwards testifies: “It was the Milwaukee’s 
standard hand-car.” (Record, p. 59.) Kennedy says: “ It 
was the standard car; the usual car.” (Record, p. 34.) 
Rellihan, the foreman, testifies: “ We were using a good 
ear, as good as the average ; good size, standard gauge.” 
‘Reeord, p. 37.) Charles Carney, one of the roadmasters 
of the Illinois Central Railroad, says: “Platforms of 
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hand-cars cannot be wider than the usual standard width, 
as it cannot extend beyond the wheels.” He further says 
that the Milwaukee standard car is the same size as the 
[Illinois Central ear. (Record, p. 45.) 

This is all the proof given upon: the subject of the 
size and character of the car, and conclusively shows that 
it was an ordinary standard car of the company and in 
good condition. = 

There was no proof whatever that the car was over- 
loaded. y 

The load consisted of the six section men. The only 
testimony in regard to this question is Rellihan’s and he 
savs: “I have carried as many as 8 or 10 men on this 
ear.” (Record, p. O4.) ’ 

(2) The second allegation of negligence in the com- 
plaint is that the car was not provided with appliances 
for removing snow from the track. “There is no proof 
whatever that it was usual or customary for the company 
to fix any appliances upon their cars for that purpose or 
that they ever did it. That no compiny is in the habit 
of furnishing cars to its section men with any appliances 
for pushing snow from the track. 

It was in proof that the section men sometimes them- 
selves temporarily affixed to their hand-car old brooms, 
by nailing them to the side of the car, or by plac- 
ing a scantling across the front of the car and boring 
holes in it through which a broom-handle was forced and 
fastened so as to hold a broom over the track, and that 
such brooms were sometimes used for the purpose of clear- 
ing the track from a light, dry snow, but were of no use 
for clearing it when the snow was damp or heavy; bu; 
all the testimony shows that all such contrivances were in 
all cases temporary matters arranged by the section men 
themselves, and were taken offand put on to the hand- 
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cars at their pleasure, but were never made a permanent 
appliance of the car and never furnished by the company. 
(Record, pages 17, 21, 24, 25, 34, 41 and 48.) 


Jerry Artery, the plaintiff’s brother, testified that such 
appliance had been fixed and used on this shortly prior 
to the accident, but that they had been taken off by the 
section men before the accident, probably because they 
supposed they would have no more snow. (Record, pp. 21, 
24 and 25.) 

(3) It is alleged that the car had no proper brake. 

There was not one word of proof to sustain that allega- 
tion. Nothing of the kind can be found in the record, and 
the testimony of Jerry Artery shows that after the accident 
occurred he broke the brake with a spike mall, and there 
is no testimony whatever to show that the car was not 
fitted with a proper and sufficient !rake. 

(4) It is charged that the car had no foot-rests in 
front on which plaintiff’s feet could rest. 

This is admitted, but there is no proof that such rests 
were ever put on a hand-car by any company or at any 
time. All of the witnesses testified that in all their 
experience in railroading, (some of them extending over 
thirty years), they had never seen or heard of a hand-car 
so arranged with foot-rests. 

It was not, therefore, tle duty of the company so to 
equip this car, and it was not negligent in that respect. 

(5) The complaint also alleged that the cattle-guard 
was made of three-cornered pieces of wood, placed negli- 
gently and wrongfully on top:of the ties across the track, 
instead of lengthwise, and that some of them were above 
or higher than the ball of the rail, but the plaintiff was 
not aware of it. 

There was no proof whatever that the cattle-guard was 
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negligently or improperly constructed. The fault charged 
in the complaint was that the three-cornered pieces of 
wood called ribbons, which were placed on the ties to 
prevent animals from crossing, should! have been placed 
lengthwise of the track across the ties, instead of length- 
wise of the ties across the track. 

Not one word of proof was introduced to’ sustain this 
allegation, but, on the contrary, it was proved that the 
cattle-guard was properly constructed according to the 
plans of the company, and in the usual and approved 
manner. (Record, p. 39.) 

These ribbons were intended to be only } of an inch 
lower than the ball of the rail. There is no proof that 
they were higher than they should ‘have been, or that 
they were above the rail, or that they, were inany manner 
out of place. 

Neither is there any proof that they caused the acci 
dent. 

One of the witnesses stated that the frost would some- 
times draw the nails by which they were fastened, so as to 
allow them to rise slightly above theif proper position, but 
whether that had taken place or not in this case none of 
the witnesses testified. 

There was no proof that the cattle-guard or the rib- 
bons thereon were in any respect out of order. 

This plaintiff was one of the section crew employed 
specially by the company to keep this six or seven miles 
of the road in order and repair, and it was the duty, not 
only of the foreman, but of each and every man of his 
crew, to look out, watch and examine for any and all 
obstructions of the track and discover if any of it on their 
section was out of order, and if so, to, repair it, or if nec- 
essary report it to the foreman. 

Is it competent for any one of this crew to charge the 
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company with negligence on account of any defect of the 
track under their charge, without first showing that they 
had discovered it and reported it to the proper authority ? 
Should any of the section gang be allowed to recover 
against the company for negligence in not keeping the 
track under their charge in proper repair, when they 
themselves had not discovered that it was not in proper 
order? | 

Such negligence, if it existed, was the negligence of 
this very gang o! section men, and it was their fault that 
it was not discovered and repaired or reported to the pro- 
per department. 

These men should not be allowed to charge iaches to 
the company when it was their duty to discover and 
repair or report the defect complained of. If they are 
injured in consequence of allowing their section to be out 
of order it is their own negligence that causes the injury 
and they are not entitled to charge the company with lia- 
bility therefor. ) 

The foregoing are the only specifications of the com- 
plaint for which the company could have been held liable, 
if sustained by the proofs, but the record shows not only 
that no one of these charges was sustained, but that there 
was no proof whatever tending to sustain either of them. 
There was. no testimony whatever to submit to the jury on 
any of these charges. 

The complaint also specifies as acts of negligence the 
following: 

(1) ‘That the hand-car was running on the time of a 
train, and that it should have waited until the train had 
passed before starting. 

(2) That it was runand propelled at an unreasonable 
and unnecessarily fast and dangerous rate of speed. 

(3) That the foreman directed that two of the men 
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should take their shovels and seat tlremselves on the front 
of the car and hold the shovels so as‘to clean off the snow, 
after it was found that they could not propel the car by 
the levers. : 

First. As to the first of the above allegations, it is 
admitted that a freight train followedl said hand-car, but 
how soon it arrived at their place of starting, after the 
hand-car left, does not appear. It appears that the section 
crew were keeping watch of that train, and had no diffi- 
culty in keeping out of the way of it. They were not 
injured by it, nor in consequence of running ahead of it 
instead’ of waiting until it had passed. Besides, some six 
different roadmasters from other roads testified that it is 
not customary for hand-cars to wait tor freight trains to 
pass before starting on the track ; that they go when they 
are ready and trust to keeping out of the way of trains. 
(Rec., pp. 44, 46, 47.) : : 

Second, It is charged in the complaint that the car 
was run at an unreasonable and dangerous rate of speed. 

The plaintiff in his testimony says: “At the time of 
the accident the car was going over seven miles an hour.” 
(Ree., p. 12.) 

Jerry Artery thinks they were running between seven 
and eight miles an hour. (Rece.,-p. 19.) O’Neal says 
they were running seven or seven ,and one-half, maybe 
eight miles. (Ree., p. 28.) He further says: “That 
they could run six and ten miles an hour. The usual and 
ordinary speed at which we ran it up and down the road 
was about seven or eight miles.” 

IXennedy thinks they were running about tive miles 
an hour at the time of the accident. (Ree., 33, 34, 35.) 
Rellihan says about five miles. (Ree. p. 36.) 

It therefore appears that according to the plaintiff, his 
brother and O'Neal, they were running between seven 
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and eight miles an’hour at the time of the accident, and 
that, they testified, was about the usual speed at which 
they ran the car generally. 

Kennedy and Rellihan say they were running about 
five miles an hour. The plaintiff’s testimony shows that 
they were running only about the usual rate of speed at 
which the car was run generally. 

The plaintiff’s own proof disproves the charge in the 
complaint that said car “was run and propelled at an 
unreasonable and unnecessarily fast and dangerous rate 
of speed.” 

Third. It is true that two of the men were directed to 
seat themselves on the front of the car and hold their 
shovels so as to clean the snow from the track, and that 
plaintiff and Kennedy seated themselves on the front of 
the car for that purpose. 

The giving of this order by the foreman was not neg- 
ligence on his part, but was a proper order under the 
circumstances, and the course pursued by him was the usual 
and customary one pursued under such circumstances. 
There is no testimony that such was not the usual and 
customary way of clearing the track in such cases, but all 
the testimony on the subject was to the effect that it was 
the usual and customary method pursued by section men 
on all roads troubled with snow. (Ree., pp. 34, 38, 41, 44, 
46, 47, 48.) | | 

There were seven witnesses who testified to this custom 
or practice, and that it was the usual way of clearing the 
track so that the hand-car could be propelled under such 
circumstances. 

Six of these witnesses were roadmasters who had spent 
their lives in the business, several of them having had an 
experience of from 20 to 30 years, and none of them con- 
sidered it a dangerous practice, or had ever heard of an 
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accident resulting from it until this one. There was no 
proof to the contrary whatever. (Bryant admr. vs. Rail- 
road, 66 Ta., 505.) 
We basi, therefore, that it was clearly and conclusively 
shown that the foreman was not guilty of negligence or a 
want of care in directing the pl: aiantiff and Kennedy to 
seat themselves in the manner they were seated and hold 
the shovels in the way indicated, but that said order was 
| the usual and customary order to give under such circum- 
stances, and which said foreman might properly give, 
| and that there was no evidence to the contrary before the 
Court. ; 

The action of the foreman in starting his car before 
the train, and the speed at which it was run, and his 
order in regard to holding the shovels, were all acts and 
directions of a co-employe of the plaintiff, and if negli- 
gent, and injury resulted therefrom, the company is not 
responsible therefor. | 

The section foreman and the men under him are co- 
emploves. 

This has been frequently held in the State of Lowa, 
and is the general rule upon the subject, and it is well 
settled that for an injury oceasioned by the negligence of 
a co-emplove, no recovery can, be had against the 
principal. 

Peterson vs. Whitebreast ‘Ins. Co., 50 Towa, 673. 
Pyne vs. R. R. Co., 54 Towa, 223, 

Troughear vs. Coal Co., 62 Iowa, 576. 

Foley vs. R. R. Co., 64 lowa, 644-50. 

Wilson vs. Redstone Quarry Co., 77 Iowa, 429-32. 


The law in Iowa upon this subject is well settled, and 
has frequently been declared by its Supreme Court, and 
the only exception thereto in that State is under its 
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statute as to all cases arising from injuries resulting from 
the operation of a railroad, and this case is not within 
the statuie as construed by the Court of that State. 


I. 


This is not a case within the provisions of the statute of 
Iowa relating to injuries resulting from negligence of co-em- 
ployes connected with the use or operation of any railway on or 
about which they shall be employed. 

That statute is Section 1307 of the Iowa Code of 1873, 
now known as Section 2002 of the Revised Code of 1888, 
and is as follows: a 

“Every corporation operating a *et ead shall be liable 

for all damages sustained by any person, including 
employes of such corporation, in consequence of 
the neglect of agents, or by any mismanagement 
of the engineers or other employes of the corpora- 
tion, and in consequence of the wilfful wrongs, 
whether of commission or varaneg of such agents, 
engineers, or other employes, when such wrongs 
are in any manner connected with the use er 
operation of any railway,on or about which they 
shall be employed @,and no contract which restricts 
such liabilitygshall be legal or binding.” 

The construction of this statute has been settled by 
repeated decisions of the Supreme Court of lowa, and as 
construed by that Court, does not include or cover this 
case. 

Those decisions, so far as they change the law relative 
to employes, are to the effect that only employes engaged in 
operating and moving trains, and who are injured by them, 
and those injured while in the discharge of their duty, by trains 
used in operating the railway, are within said statute. 

In Foley, vs. R. R. Co., 64 Iowa, 644, (see p. 649), the 
Court say: : 

“With the exception of Deppe’s case, all the actions in 
which this Court has determined that railroad 
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companies are liable in this class of cases, are those 
where the injury was received by the movement of 
cars or engines upon the track.” 

Deppe’s case was decided prior to the adoption of the 
present statute, under the statute of 1862. The statute of 
1862, Sec. 7, Chap. 169, did not contain the limitation 
clause of the present statute and was as follows: 

“Every railroad company shall be liable for all dam- 
ages sustained by any person, including employes of the 
company, in consequence of any neglect of the agents, or 
by any mismanagement of the engineers or other 
employes of the corporation to any person sustaining such 
damage.” | 

While this statute was in force, Deppe was injured 
when employed ou a gravel train, by the falling of a bank 
of dirt, and not by the movement of a train. In the case 
of Malone vs R’y Co., hereinafter cited, the Court refer to 
this decision and point out a difference between the 
statutes and say: “But the subsequent legislation has 
established a new rule as to tie class of acts for which the 
companies are liable.” : 

Under the present statute no action has ever been 
maintained, except for accidents caused by or on moving 
trains 

Actions have been repeatedly brought by shop men, 
section men, station employes, construction men and 
others for injuries sustained otherwise than by moving 
trains, but in every case the Court have held that there 
could be no recovery under this statute except where the 
injury was caused on or by the movement of trains in the 
use and operation of the road, as will appear from an 
examination of the reported cases. 

Stroble, vs. Ry. Co., 70 Iowa, 555, (see page 560,) was a 
case where an employe was engaged in hoisting cval at 
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the station, for the purpose of supplying the locomotives, 
and was injured by the falling of the stairs leading from 
the lower to the upper floor of the station. 

Beck, J., in delivering the opinion of the Court, states 
the rule of constructing as follows: (Page, 560). 


“This negligence, to render the corporation liable, must 
be of an employe and affect a co-employe who 
is in some manner performing work for the pur- 
pose of moving a train, as loading or unloading it, 
superintending, directing or aiding its movement. 
The persons must be connected in some manner 
with the moving of trains. Work preparatory 
thereto, which may be done away from the train, 

is not connected with its movement. The statute, . 

it will be observed, holds the corporation liable for 

the negligence of a co-employe which is in any 
manner connected with the use and operation of 

any railway: What is the use and operation of a 

railway? It is constructed for the sole purpose of 

the movement of trains. That is its sole use. 

What is the operation of a railway? They can be 

operated in no other way than by the movement of 

trains. ” " 

In Luce, vs. Ry. Co., 67 Lowa, 75, the plaintiff was 
injured by the negligence of a co-employe while engaged 
in hoisting coal for the purpose of fillingacar. The Court 
say : 

“The danger arising from the use of the crane 
does not appear to have been greater or less by 
the fact that it was used in loading a railroad 
car. Nor does it appear that the plaintiff, while 
engaged in his duties, was — to any danger 
from the operation of the road.” 


In Malone vs. Ry. Co., 65 Iowa, 417, the injury of the 
plaintiff was by the negligence of a co-employe. He was 
employed as a wiper. His duties were to clean the engines 
when they were brought in off the road ; to open the doors of 
the engine-house to admit the passage of engines into 
and out of the house, and close the same after 
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the engines had passed; to turn the turntable; to shovel 
the snow from the turntable and tracks leading from the 
engine-house, into a dumpy or hand-car, and move the 
same to some convenient and accessible place on the main 
track over which the trains passed, and there shovel the 
snow from the dumpy. 

While so employed after the engine had passed into 
the engine-house, in attempting to close the door they 
found that ice had accumulated so as to obstruct the door, 
and one of the employes, for the purpose of overcoming 
the obstruction, took a crowbar and raised the door, and 
in doing so, lifted it off the hinges, and it fell and in- 


jured the plaintiff. ‘This case was twice befére the Court, 


first in 61 Iowa, 326, when a judgment for the plaintiff 

was reversed, and afterwards as reported in 65 Iowa, and 
the Court say, (p. 419): | 

“The particular duty in which the plaintiff and his 

co-employe, whose negligence caused the injury, 

were engaged at the time of the accident did 

not pertain to the business of operating the 

railroad. And second, neither that particular 

duty, nor any other which the nature of his em- 

ployment required him to perform, as shown by 

the evidence, brought him within thé class of em- 

ploves who were engaged in operating the railroad. 

The construction which has been put, by the ad- 

judications of this Court, upon the statute under 

which the liability of railroad companies to em- 

ployes for injuries caused by the negligence of co- 

employes arises, is that it aflords a remedy only to 

such employes as are employed at tlie time of re- 

ceiving the injury, in the business of operating 

the railroad.” The Court further say, in speaking 

of the Deppe case, decided under the act of 1862: 

“The liability created by the act of. 1862 is ex- 

pressed in general terms. By it the company is 

made liable for all damages sustained by any 

person in consequence of any mismanagement 


or neglect of any of its employes. The 
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acts or omissions of its emploves for which 
it would be liable would be such, of course, as the 
employes should commit. in the course of their 
employment; but its liability is not otherwise lim- 
ited by the act; while under the present statute, 
its liability is limited to such damages as are occa- 
sioned by the negligence or mismanagement or 
willful wrongs of its employes, which are connected 
with the use and operation of the railroad on or 
about which they are employed.” The Court 
further say: “But the subsequent legislation has 
established a new rule as to the class of acts for 
which the companies are liable. So that, to en- 
title an employe now to recover against the com- 
pany for injuries which he has sustained in conse- 
quence of the negligence or mismanagement or 
willfulness of aco-employe, he must show (1) that 
he belonged to the class of employes to whom the 
statute affordsa remedy ; and (2) that the act which 
occasioned the injury was of the class of acts for 
which a remedy is given. Wethink it very clearthat 
the plaintiff has failed to establish the latter fact.” 


In Potter vs. R’y Co., 46 lowa, 399, the. plaintiff was 
employed in defendant’s machine shop, and was knocked 
down and greatly injured by a locomotive drive wheel, 
which he and other employes were moving by hand. 
The Court say : 


the present case, the plaintiff was in no 
manner connected with the operation of a rail- 
road; and whether the defendant is liabie or not, 
must depend not on the statute, but on the princi- 
ples of the common law as held to exist in this 
State. The fact that the shop is owned and con- 
trolled by a railroad corporation is entirely im- 
material. The liability of the defendant must be 
measured by the same rules as if the shop was 
owned and conducted by a natural person. The 
common law on this subject was declared in Sul- 
livan vs. M. & M. R. R. Co., 11 Iowa, 421, to be 
that the employer was, not liable for injuries sus- 
tained by an employe through the negligence of a 
co-emplove.” 
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lu Smith vs. R. R. Co., 59 Iowa, 73, the plaintiff was a 
section hand, and while engaged in loading car timbers 
at a switch of the railroad was, without his fault, injured 
through the negligence of a co-employe. The Court say : 


“It is not shown that his employment or the 


special service in which he was engaged at the | 
time, required him to go upon the cars, ride upon 
them, or in any way to assist in.the operation of 


the trains upon the road. * * ;* To entitle an 
employe of a railroad company to recover for 
personal injuries inflicted through the negligence 
of a co employe, it must be shown: that his employ- 
ment was connected with the operation of a rail- | 
road.” 


In Pierce vs. R’y Co., 73 Towa, 140,a shop employe was 
directed to remove some screens from a -passenger train, 


and while he was on a ladder placed against one of the 
‘ars, the train was moved backward, causing the ladder 
to fall, by which he was injured. 3 

The Court, speaking of the statute, said : 


“Tt provides for such liability when the injury 
is sustained by the negligence of co-employes, 
and the ‘negligence is in any manner con- 
nected with the use and operation of any 
railway on or about which they shall be em- ; 
ploved. * * * The negligence, in the 
language of the statute, was connected with the 
use and operation of the railway, and it was the 
negligence of some one employed on it. * * * 


The defendant’s position is that the plaintiff cannot | 
recover because he was not employed in the opera- | 
tion of the road. But, in our opinion, that is not 


material. He was injured by the gperation of the 
road, and, as the evidence tended fo show, by the 
negligence of one or more who were charged with 
responsibility with respect, to the movement of the 
train.” 3 


In Pyne vs. R. R. Co., 54 Iowa, 223 (see page 227), the | | 
Court say : | 
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“Tt will be observed that there is language in some of 
the cases which seems to imply that the statute 
embraces only those who are engaged in the actual 
operation of a railroad, in running the trains, but 
that the right of action is not thus limited is appar- 
ent. Trackmen, switcli-tenders and others whose 
duty requires them to be on the track are more or 
‘less exposed to the hazards of the business of rail- 
roading, and such employes, when injured by the 
use or operation of the road, and by the negligence 
of co-employes, are as plainly within the provisions 
of the statute as those whose duty requires them to 
assist in the running of trains. We think the 
proper test in determining the question is, Does 
the duty of the employe require him to perform 
service which exposes him to hazard peculiar to tne 
business of using and operating a railroad? If it 
does, and if, while in the line of his duty, he, by 
the negligence of a co-employe, receives an injury 
from a ——s train or from other appliances used 
in the use and operation of the road, he may re- 
cover.” 


In Matson vs. R. R. Co., 68 Iowa, 22, the complaint 
stated that plaintiff was a member of a construction gang, 
whose duties required him to go upon the cars and trains, 
and ride upon the same and work about them. That he 
was engaged with others in placing large stones under the 
ends of the ties on defendant’s main track, and while so 
engaged a co-employe hurled a heavy stone without warn- 
ing to plaintiff, in such manner that it fell upon him and 
injured him. There was demurrer to the complaint. The 
Court said : 


“Tt will be observed from the averments of the petition 
that the injury complained of was not caused 
by the movement of the train or by the operation 
of the railroad. The plaintiff and his fellow serv- 
ants were not upon or,about any train, nor any 
moving cars, and were not using any appliances 
in any manner connected with the use and opera- 
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20 
tion of the railway. They were engaged in repair- 
ing or improving the railroad track;” and the de- 
murrer was sustained. 

In the case of Schroeder vs. R. R. Co., 4 Jowa, 344, the 
plaintiff was employed in removing the timbers of the old 
Rock Island bridge, which were loaded on to a car and 
transported for a short distance and there deposited. He 
was injured by the timbers falling off the cartwhile in trans- 
portation. He obtained a judgement and it was reversed 
by the Supreme Court as it did not appear that he was 
required by his employment to ride on the timbers to 
where they were unloaded. The case was subsequently 
tried and it was made to appear that the plaintiff was en- 
gaged in assisting to remove the timbers of the Rock 
Island bridge and loading them on a train, and was re- 
quired to ride on the train to the place of‘unloading the 
same, and while so riding on the train, was injured by the 
timbers falling off. The Court held that he was engaged 
in the operation of the road and was entitled to recover, 
clearly showing the intention to hold the ‘statute applic- 
able, in case of employes, to those injured by the operation 


and movement of trains only. (47 Iowa, 575.) 


In Deppe es. R. R. Co., 36 Towa, 52, plaintiff was one 
of a gang of nen engaged ona construction train removing 
earth from a bank to make an embankment. He was in- 
jured while engaged in shoveling,by the falling of the bank, 
and not by the moving of a train; but thi¢ was the case 
decided under the former statute which was not limited 
to injuries caused by the use or operation of the railroad. 

In Nelson vs. R. R. Co., 73 Iowa, 576, the plaintiff was 
injured while working with a ditching machine which 
was operated on a flat car by moving the train, and the 
Court held chat he was entitled to recover on the ground 
that the movement of the train was a necessary part of 
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the work in whicn he was engaged, and he was therefore 
injured in the operation of the road. 

In Rayburn vs. R. R. Co., 74 Iowa, 637, plaintitf was a 
section hand and was ordered to get on to a moving train 
to assist in unloading the same, and was injured by the 
train in attempting to do so, and the Court held that he 
was entitled to recover. 

In the case of Foley vs. R. R. Co., 64 Iowa, 644, the 
plaintiff was a car-repairer and was engaged in repairing 
cars on the track in the yard at Des Moines. One end of 
the car was pried up with jack-screws, and while he was 
under it making the repairs, the car moved forward and. 
tilted the jack-screws and one of the wheels ran over the 
plaintiff's foot. It was alleged that the car wheels were 
not blocked, and that at the time of the injury, an 
employe was using a bar or lever upon the part of the 
track which the plaintiff was repairing. 

The Court held that he was not entitled to recover 
under the statute. , 

The case of Fransden vs. R. R. Co., 36 Iowa, 372, was 
a section man who was injured by a train, and the Court 
held that he could recover. 

This statement of the decisions of the Supreme Court 
construing this statute clearily shows that it includes 
only cases of injury caused by the “use and operation of 
any railway,” and it further shows that “use and opera- 


tion of any railway” as used in that statute, means the 


movement of trains. 

Judge Beck, in delivering the opinion of the Court in 
the case of Stroble, us. Ry. Co., (supra) says: “What is 
the use and operation of a railway’? It is constructed for 
the sole purpose of the movement of trains. That is its 
sole use. What isthe operation of a railway? They can be 
operated in no other way than by the movement of trains. ” 


MSMR Se a RS MO il 


22 


. 
’ 


The running of a hand-car by section men is not the 
movement of trains. All the cases hold that the injury 
must be caused by the operation of the railroad, and as 
explained by the Court, the words “use and operation,” as 
used in the statute, are confined to the movement of 
trains; hence the operation of the railroad consists only 
in the movement of trains for the purposes of this statute 
as construed by the Court. 

It was the evident purpose of the bagidehane, | in pass- 
ing this statute, to protect the employes of the railroad 


‘from the negligence of the co-employes, from‘ the extra- 


ordinary dangers which attend the handling and move- 
ment of trains of cars; and that has been the construction 
given it by the lowa Supreme Court in its uniform course 
of decision upon the subject. : 

As the Court say in the case of Foley, page 647: 
“The manifest purpose of the statute was to give its bene- 
fits to employes engaged in the hazardous: business of 
operating railroads. When thus limited it is eqnstitutional. 
When extended further it becomes unconstitutional.” 

The Court in its decisions has not confined it to train- 
men alone, but has given all the different classes of rail- 
road employes the benefit of it whenever the injury 
resulted from a moving train, and denied its ° ‘benefits to 
the same classes of employes when the injary was not 

caused by such movement. 

In the case of Potter, in the 46th lowa, : and ot Foley, 
in the 64th, shopmen, were held not within the statute, 
when injured, one.in repairing a drive-wheek of a locomo- 
tive, and the other a car on the track, because not injured 
by a moving train; but in the case of Pierce, 73 Iowa, 
another shopman, was held within its provisions while 


removing screens from a passenger car whith was moved 


while he was so engaged, causing his injury. 
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Smith, a section man, in the 59th Iowa, and Matson, a 
track repairer, in the 68th, were held not within its pro- 
visions; while Fransden, in the 36th, and Rayburn, in 
the 74th, section men were so included, because the first 
two were not, but the last two were injured by a moving 
train. 

Schroeder, in the 47th, and Nelson, in the 73d, were 
held within the statute because injured by moving trains, 
but Malone, in the 65th, Stroble, in the 70th, and Luce, in 
67th, were held not entitled to its benefit, because there 
was no train connected with their injuries. 

The construction of this statute, as made by these 
decisions of the Supreme Court, clearly shows that the 
plaintiff in this case is not within its provisions, and that . 
if the judgment is to be sustained, it must be under the 
common law and not by virtue of this statute. 

No argument or authority is needed to establish the 
proposition that the construction of this statute by the 
Supreme Court of lowa is binding upon this Court. 


ITT. 


The Court erred in its ruling excluding the testimony of the 
defendant in the examination of Jerry Artery. (Ree., pp. 22, 
23, 24.) 

The defendant produced a written statement which is 
attached as Exhibit A, (Rec., p. 66), purporting to be 
signed by Jerry Artery, and the witness said it was his 
signature. 

Q. In the written statement which I have just shown 
you, you state as follows: “At the time Jim got hurt we 
were ranning four and one-half to five miles an hour, cer- 
tainly not to exceed five miles.” Is that statement cor- 


rect ? 
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(Objected to by plaintiff, objection sustained, defend- 
ant excepted.) 

The question put to the witness had reference to a fact 
contained in a paper which the witness admitted he had 
signed. : 

It is precisely the same as though the witness had been 
asked that question without reference to the statement, 
that is, the same as though the defendant’s counsel had 
asked the witness whether, at the time mentioned, he 
stated the fact quoted from the statement. It was asking 
the witness whether he did not, at that time, make such a 
statement. Independent of the paper produced, it was a 
proper question to put to him preparatory to calling wit- 
nesses to contradict him if he denied it, for the purpose of 
impeachment, and was certainly competent in that view, 
whether the written statement itself could or could not be 
introduced in evidence. | 

It was claimed in the complaint that the car was run- 
ning at an unusual rate of speed. The witness had 
testified that it was running at the rate of 7 or 7} miles 
an hour. ‘The defendant’s counsel put this question to 
him for the purpose of showing that right away after the 
accident he stated that the speed was only 44 or 5 miles 
an hour. ‘he object of putting the question was to dis- 
credit the witness’ testimony on his direct examination, 
first, by showing that he made statements. different from 
what he then testified to: and second, if he denied mak- 
ing such statements, to call witnesses to contradict him. 

The question was therefore proper, and should have 
been allowed. | | 

The defendant’s counsel then put to the witness eight 
different questions, as follows : 

(). On the occasion I have referred to, did you make 
this statement: “Six men on the hand-car have plenty of 
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room; we often have had 8 and 10 men on a hand-car of 
the same size ?” 

(Objected to by plaintiff, objection sustained, excep- 
tion by defendant.) 

Q. Did you, on the occasion I have referred to, at 
Harper’s Ferry, sav as follows: “Iam a larger man than 
Jim ever was, and my legs are a great deal longer. I 
have never had any trouble in keeping my feet up when 
[ sat on the front of the car?” 

(Objected to by plaintiff, objection sustained, excep- 
tion by defendant.) 

Q. On the occasion referred to, did you state as fol- 
lows: “If a man is holding a shovel on the rail, and he 
is sitting on the front of a hand-car, there is no way for 
him to get hurt, unless he forgets himself and lets his 
feet drop down ?” 

(Objected to by plaintiff, objection sustained, exception 
by defendant.) 

Q. On the occasion referred to, did you: state as fol- 
lows: “The hand-car was in good condition, nothing 
broken about it in any way; it was an ordinary car, full 
size?” : 

(Objected to by plaintiff, objection sustained, excep- 
tion by defendant.) 

Q. Did you, on that occasion referred to, state as fol- 
lows: “I am foreman at present on Section No. 20. The 
top of the ribbons on the ties of the cattle-guard was 
about level with the ball of the rail?” 

A. Well, sir, I don’t remember whether I did or not 


say that. ; 
Q. If you did say that, was it the truth or not? 
(Objected to by plaintiff, objection sustained, exception 
by defendant.) (Record, p. 24.) 
(. Did you, on the occassion referred to, on Septem- 
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ber 1st, 1886, in the presence of Buell and Herriman, at 
Harper’s Ferry, state as follows: “I remember distinctly 
of the foreman’s cautioning the men to keep their feet up 
and be careful?” 

(Objected to by plaintiff, objection sustained, excep- 
tion by plaintiff.) 

(. On the first of September, 1886, at Harper’s Ferry, 
in the presence of Mr. Buell and Mr. Harriman, did you 
make the following statement: “1 was watching Kennedy 
because I was afraid he would get hurt, as [did not think 
he had ever held the shovel before?” 

(Objected to by plaintiff, objection sustained, exception 
by defendant.) (Record, pp. 25 and 26.) ° 

All of these questions called for the statements or 
declarations made by this witness at the time referred to, 
asking him if, at the time and place mentioned, he made 
such statements. 

It was competent and proper for the deféndant’s coun- 
sel to put these questions to this witness—first, for the 
purpose, if he admitted making such statements, to dis- 
credit the testimony given on his direct examination ; and 
second, if he denied making such statements, for the pur- 
pose of calling witnesses to contradict and thereby impeach 
his testimony. | 

These questions were entirely independent of the writ- 
ten statement. ‘The defendant had a right to put them 
for the purpose of showing that the witness had made a 
statement of the facts different from what. he testified to 
on the trial, and thus discredit him before the jury, and 
it was necessary to put these questions to him in order to 
lay the foundation for his impeachment by other witnesses 
in case of his denial of having made the statements. 

It was, therefore, manifest error to exclude the testi- 
mony. | 
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To the plaintiff’s witness, John O'Neal, defendant’s 
counsel, on cross-examination, put the following question : 

Q. Did you tell Herriman on that occasion, as appears 
in this statement, that it was customary for some of the 
men to sit on the car, in the winter, when it was necessary 
to throw off the snow ? 

This question was also objected to by the plaintiff and 
excluded by the Court, and the defendant duly excepted. 

Afterwards the defendant offered in evidence, for the 
purpose of impeaching the plaintiff’s witnesses, statements 
made by Jerry Artery, Exhibits A and B, and Exhibit C, 
signed by John O'Neal, which were objected to by the 
plaintiff and the objection sustained by the Court, and the 
defendant excepted. 

In the bill of exceptions, the Court states the grounds 
of his decision as follows: “That it appeared that the 
statements were not volunteered bv the witness, but that 
the Company had sent its claim agent, after the happening 
of the accident, toexamine the employes who were pre- 
sent at the time of the accident, in regard to the transac- 
tion. That the statements made by the witnessses were 
not taken down in full, but only a synopsis thereof, made 
by the agent, the correctness of which is questioned by 
the witnesses in some particulars, although such written 
statement was signed by the witness. That upon the trial of 
_ this case, these statements thus obtained were sought to be 
used, not alone as a means of impeaching the witness, but 
as evidence of the matters therein recited. That it is 
apparent to the Court, that whether so intended or not, 
these statements become a ready means of confusing and 
intimidating witnesses before the jury, and that if it be 
permitted to parties to thus procure written statements in 
advance from witnesses and then use the same in examin- 
ing such witnesses, it will enable parties to shape and con- 


Ss A at 


28 
trol the evidence in a cause by committing the:witness toa 
particular statement, couched in the language, not of the 
witness, but of the person carrying on the examination. 
That this growing abuse can only be corrected by entirely 
excluding such statements thus procured from being admit- 


ted in evidence for any purpose. That if the party desires 
to impeach a witness by showing contradictory statements 
made by him, the person to whom, or in whvse presence 
such alleged contradictory statements were made, should 
be called as a witness, so that opportunity might be 
afforded of placing before the jury the statements actu- 
ally made by the witness sought to be impeached, and not 
«i mere synopsis thereof, made by another person, and the 
accuracy of which, in some particulars, was: challenged.” 

The defendant excepted to the decision. 

A written statement signed by a party is better evi- 
dence of what it is claimed he has said on a previous 
occasion than oral testimony of witnesses who heard the 
statement at the time, and is equally admissible in evi- 
dence to prove his declaration as the oral testimony of 
witnesses present who heard it, and is more satisfactory as 
to the faet. ; 

The statements offered in evidence were signed by the 
parties, and as they were presented to the parties signing 
them, there could be no objection to receiving them as 
evidence, as the witness was on the stand and at liberty to, 
contradict or explain any statement contained therein, or 
to show that it was not hisstatement as made atthe time. 

The objections, therefore, stated by the Court were no 
reason for rejecting the papers offered, and they should 
have been received in evidence, subject to such explana- 
tion as the witness who had signed them could make in 
regard to them. 


It was error to reject them. 
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LV. 

The Court erred in refusing to give the special instructions 
asked by the defendant to the jury. 

The defendants counsel, at the close of the testimony, 
asked the Court to instruct the jury as follows: 

First. “The Court instructs you that the testimony 
in this case wholly fails to make out a case of legal lia- 
bihty on the part of the defendant, and you are therefore 
directed to find a verdict for the defendant.” 

Which instruction the Court refused to give and the 
defendant duly excepted. 

There was no evidence of negligence or want of care 
on the part of the defendant in this case. 

It isthe duty of the Court, when there is no evidence 
to sustain a verdict for the plaintiff, to take the case from 
the jury and direct a verdict for the defendant. 

The question is not whether there is any, or a scintilla 
of evidence, but is there sufficient to sustain a verdict? 

In Improvement Company vs. Munson, 14 Wall., 448, 
the Court say: 

“Formerly it was held that if there was what is called 

a scintilla of evidence in support of the case the 
judge was bound to leave it to the jury, but recent 
decisions of high authority have established a 
more reasonable rule, that in every case, before the 
evidence is left to the jury there is a preliminary 
question for the judge, not whether there is literally 
no evidence, but whether there is any upon which a 
jury can properly proceed to find a verdict for the 
party producing it, upon whom the onus of proof 
is imposed, ” 

In Pleasants vs. Fant, 22 Wall., 120, Mr. Justice Miller, 


in delivering the opinion of the Court, says: 


“But, as was said by this Court in the case of the 
Improvement Company vs. Munson, recent decisions 
of high authority have established a more reason- 
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able rule, that in every case, before the evidence is 
left te the jury, there is a preliminary ; question for 
the judge, not whether there is literally-no evidence, 
but whether there is any upon whicli a jury can 
properly proceed to find a verdict for the party 
producing it, upon whom the onus :of proof is 
imposed. ” : 


These decisions were referred to in Commissioners, ete. 


vs. Clark, 94 U.S., as the settled rule of this Court. 


The instruction asked was a proper one to have been 
given if there was no evidence which would sustain a ver- 
dict. 

The question as to whether there was any such evi- 
dence in this case, has been already fully’ considered 
under the first and second points of this brief. 

In order to entitle the plaintiff to recover in this action 
it was necessary to show that the defendant had been 
guilty of a want of care or negligence that caused the 
injury. : 

In the complaint certain acts or omissions: of defend- 
ant were specifically alleged as the negligence which 
caused the plaintifl’s injury, and in order tq recover, it 
was necessary that these acts, or some of them, should 
have been proved, and that they were acts of negligence 
or want of care that caused the plaintiff's injury. This 

ras not shown by the testimony. 

No act or omission of defendant caused this accident. 
The section force were of the usual number, organized in 
the usual way. They were furnished with the usual and 
proper tools for their work, with a hand-car in good condi- 
tion and of the standard size and quality, and with all 
equipments usually furnished by railroad companies for 
such cars. 

There was no defect in the track or the road. The 
injury was not caused by a moving train, or any other 
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person, force or agency outside of said section gang. They 
were co-employes. | 

It does not appear that the injury was caused by the 
negligence of any co-employe, but if it was, the defend- 
ant was not chargeable with it. Hence there was no evi- 
dence to sustain the verdict for the plaintiff, and the 
Court erred in refusing the instruction asked. 

The defendant then asked the Court to give the follow- 
ing instruction to the jury: 

(2) “The Court instructs you that the undisputed 
testimony in this case shows that it was usual and custom- 
ary to place section men on the front of a moving hand- 
car to hold shovels on the rails to remove snow that the 
hand-car might be propelled over the road, in the same 
way in which plaintiff, Artery, was placed on the car 
from which he fell and was injured, and you are, there- 
fore, instructed that the foreman, Rellehan, was not guilty 
of negligence in so placing Artery, and: that you cannot 
find the defendant guilty of negligence because Artery 
was so placed.” (Record, pp. 51, 52.) 

Which instruction the Court refused to give, and the 
defendant duly excepted. 

The witness Kennedy, who was one of the parties 
holding the shovel at the time, says: “ We have several 
times sat on the front of the car and held shovels to push 
the snow off the rails. I could not say whether it was 
customary and usual or not, but we have done it several 
times, on that section. I have done it a few times before 
this time, and seen other men do it.” (Rece., p. 34.) 

That it was and is the practice and the usual and 
customary way of clearing: the track is proven by the tes- 
timony of Rellehan (Rec., 38), of Wright (Ree., 41), of 
Carney (Rec., 44), of Sullivan (Rec., 46), of McEnery (Rec., 
47), and of Davis (Rec., 48). 
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There was no testimony to the contrary, and neither he 
vr his witnesses pretended to deny it, or that it‘had been 
practiced on ‘this section, as sworn to by Kennedy and 
Rellehan. ' 

The instruction, therefore, should have been given as 
asked, and it was error to refuse it, as there was no evi- 
dence to the contrary. , 

The defendant also asked the Court to give the follow- 
ing instruction to the jury : 

(5) “The Court instructs you that there is no proof 
before you that would warrant you in finding the defend- 
ant negligent because of the manner in which :the cattle- 
guard was constructed or the way the ribbons were placed 
upon it.” (Record, p. 52.) 

There was not one word of evidence that -the cattle- 
guard was improperly constructed or the ribbons im- 
properly placed, or that it was out of order. | The com- 
plaint alleged it, but there was no proof to sustain it. The 
Court not only refused to give this instruction, but in his 
general charge submitted the condition of the track to the 
jury as to whether the defendant was guilty of hegligence. 
The refusal to charge as requested, and the charge given, 
had a manifest tendency to mislead the Jury. — 

The instruction should have been given as »sked, and 
its refusal was error. 

The defendant also asked the Court to give the follow- 
ing instruction to the jury : 

(4) “There is no proof before you that woul 1 warrant 
you in finding the defendant negligent because of the 
absence of foot-rests upon the hand-car.”  (Reei, p. 52.) 

There was no proof that it is customary or usual to 
put foot-rests upon the ends of hand-ears. No ‘proof that 
such rests were or had ever been affixed to a hand-car by 


any company, and all the witnesses who testified upon the 
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subject stated that they never saw and had never heard 
of such a fixture to a hand-car: 

‘ The want of such a rest was one of the grounds of 
negligence claimed in the plaintiff’s complaint. It was, 
therefore, a matter in the case, and as the plaintiff had 
wholly failed to adduce any proof to sustain the allega- 
tion, it was proper to ask this instruction to the jury and 
it should have been given. 

The failure to so instruct the jury left them at liberty 
to infer that the want of foot-rests might be a ground of 
negligence, and tended to misiead them. 

The defendant also asked the Court to give the follow- 
ing instruction to the jury: 

(5) “There is no proof before you that would warrant 
you in finding the defendant negligent because of the 
absence of appliances or broums from this hand-car, at the 
time in question, to clear the snow from the rail.” 

This was also one of the claims of negligence stated in 
the plaintiff’s complaint. The testimony was clear and 
uncontradicted that no such appliances were ever put on 
hand-cars furnished to section men by the company, but 
it was proved that the section men in some instances them- 
selves affixed brooms temporarily to the hand-car by 
nailing them on to the side of it or placing a scantling on 
the hand-car in which holes were bored, through which 
a broom handle was thrust so that the broom would 
sweep the track, and that the section men were in the 
habit of putting them on and taking them off at their 


pleasure, and plaintiff’s witness, Jerry Artery, testified that 


this section gang had so affixed them to this hand-car and 
used it with brooms so affixed shortly prior to this acci- 
dent, and had themselves removed them, presumably 
because they did not anticipate a snow storm that would 


require their use, (Record, pp. 21, 24, 25, 54.) 
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All the testimony was to the effect that so far as 
brooms were used on hand-cars they were so affixed and 
used by the section men at their own discretion, and not 
by the direction of the company; and it was further 
proved that this was the customary practice, not only on 
defendant’s road, but on all other roads where such appli- 
ances were used. | 

The defendant also asked the Court to.give the follow- 
ing instruction to the jury: 

(6) “There is no proof before you that would warrant 
you in finding the defendant negligent in furnishing the 
section crew an unsafe, unfit, or improper ‘hand-car.” 

There was no proof that the hand-car .was an unsafe, 
unfit, or improper hand-car, although such an allegation 
was made in the complaint. On the contrary the proof 
shows it to have been a standard car and in all respects in 


good order | 

The complaint alleges that it was defective, improperly 
equipped and too small, but there was not one word of 
proof to sustain this allegation, unless it be the testimony 
of the plaintiff that he thought it was six inches shorter than 
one that had been on the road the year previous; but that 
was no evidence to sustain the allegation of the complaint. 
’ On the other hand, all of the witnesses, including Jerry 
Artery, testified that it was a standard edr and in good 
condition, besides there is nothing in the case to show it 
otherwise, and the accident did not occur in consequence 
of the size or condition of, or any defect in. the car. 

The defendant also asked instructions Nos. 7 to 13 
inclusive, (Rec. 52 and 53,) which were pertinent and 
proper instructions to have been given to ‘the jury in the 
consideration of this case, all of which the Court refused 
to give, and to the refusal to give each amd every one of 
the instructions so asked, the defendant duly excepted. 
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The Court erroneously instructed the jury. 

After refusing the said several instructions asked by 
the defendant, the Court proceeded to charge the jury, 
aud his charge is found at length on pages 53 to 63 of 
the Record. 

The defendant then and there duly excepted to por- 
tions of said charge as follows: Among other things the 


Court charged the jury : 

“The questions that are in dispute, gentlemen, are, in 
the first instance, as to whether or no the plaintiff 
has, by a fair preponderance of the evidence, satis- 
fied you that this accident was due, in the first 
instance, to negligence upon the part of the de- 
fendant company. Now, then, gentlemen, it seems 
to me that this question turns upon this: Taking 
that track just as it in fact, was, as you find it was, 
under the evidence in this case—taking its condi- 
tion as it then was, taking all the facts and circum- 
stances surrounding the parties as they then were, 
and as they are shown by the evidence to have 
been; taking the car just as it was, just of the size 
it was, and just in the condition it was, without 
any brooms or other appliances upon it for the 

purpose of pushing off snow, was it, or was it not 
ot “ube upon the part of the section foreman to 
require the plaintiff and Kennedy, these two men, 
to place themselves upon the front of the car and 
hold shovels down on the rails, for the purpose of 
cleaning off the snow therefrom, and continue 
them in that position up to the time that the acci- 
dent happened to the plaintiff in this case? 


This charge in effect, assumes ‘that there had been 
testimony given to the effect that the track was not in 
the proper condition and order. No such testimony was 
in the case. 

It also assumes that testimony had been given which 
the jury might consider as to the character, condition and 
furnishing of the hand-car, and that they might find the 
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defendant guilty of negligence from the condition, size or 
fixtures of the car, when, in fact, no testimon} whatever, 
had been given to sustain the allegations of tht complaint 
that said car was of an improper size, impfoperly fur- 
nished, or any way in bad condition, but, on the con- 
trary, it had been affirmatively shown thal it was a 
standard car, in good condition, and with the proper 
appliances, by all the testimony in the case. It was, 
therefore, manifest error for the Court to submit those ques- 
tions to the jury as matters for them to consider as to whether 
the company had or had not been guilty of negligence. 
Second. The testimony of all the witnesses who 
tistified on the subject was that it was the customary and 
usual practice on all the railroads in the viginity, some 
half a dozen in number, when occasion required, to have 
section men seated on the front of the cae and hold 
shovels to clear the track of snow so that the hand-car 
could be operated. That such had been the practice of 
this particular section gang. That it was practiced upon 
the road of the defendant, the Illinoise Central, the 
Chicago, St. Paul, Minneapolis € Omaha, the Burlington 
& Northern, and other roads whose roadmasters were 
present and testified to the manner of doing section work 
and of operating hand-cars under such c'rewmstances, and 
there was not one word of testimony from any of the wit- 
nesses to disprove the custom and practice so proven. 
Hence there was no question to submit to the jury on the 
testimony as to the action of the foreman in placing 
Kennedy and the plaintift on the car in the manner in which 
they were placed to do the work which they were doing 
Third. ‘The plaintiff and Rellehan, the foreman, were 
co-em ployes engaged in a common employnient, and by the 
well settled law of this country and of the ‘State of Lowa: 


the negligence or want of care of such foreman was not 
( 
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the negligence or want of care of the company which 
would authorize the plaintiff to recover against the com- 
pany for his act.. 

Fourth. The plaintiff was not injured by a moving 
train or the operation of the railroad, and was not, there- 
fore, within the statute of the State of Iowa, allowing 
plaintiffs to recover for injuries of that nature, and the 
charge so excepted to was erroneous. 

The defendant’s counsel also excepted to that portion 
of said charge which reads as follows: 


“The duty and obligation is always present upon the 
company through the person who stands in its 
employ, as the foreman does in charge of men, as I 
have said, to exercise ordinary care to protect the 
men against unnecessary risk and hazard. The 
meaning of that, is that he must not himself un- 
necessarily subject them to a risk and hazard greater 
than the ordinary circumstances would demand of 
them in the performance of their duty to the rail- 
way company. Now, then, gentlemen, you will 
have to decide the question of whether placing the 
men in this way upon the front of this car, as I 
have said, subjected them to unnecessary risk and 
hazard to life and limb.” (Record, pp. 63 and 64.) 

There was no proof in the case upon which this charge 

could be based. The proof was clear and explicit that the 
foreman did only what was customary and usual to do, 
and there was no proof to the contrary. 

The defendant’s counsel also excepted to the following 

portion of said charge : 


“ Therefore, gentlemen, as I have said, the question is, 
whether, taking into account the exact situation as 
it then was, whether or no you find, under the evi- 
dence, Rellehan, and through him the company, 
was guilty of negligence, the want of ordinary care, 
in requiring the plaintiff to place himself upon the 
front end of the car and hold the shovel there for 
the purpose of clearing the snow off the track and 
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continuing him in that position until the accident 
happened.” (Record, p. 64.) 

First. It was error to charge the jury that the act of 
Rellehan, a co-employe of the plaintiff, was or could be 
negligence of the company. : 

Second. The charge is erroneous in that it submits to 
the jury the question as to whether Rellehgn was guilty 
of negligence, when there was no testimony whatever 
upon which such a finding could be based. | 

The defendant’s counsel also excepted to the following 
portion of said charge: 


“The order requiring him to place himself upon the 
front of the car required him to retain there for a 
time, and the uncontradicted fre scones shows he 
did remain upon the front of the car, holding this 
shovel, for a period of time. Now,then, the ques- 
tion is also whether the plaintiff by a fair prepon- 
derance of the evidence, has satisfied you that there 
was negligence on the part of Rellehan in continu-— 
ing these parties—continuing the plaintiff, particu- 
larly —upon the front end of the cat up to the time 
that the accident happened to Artery himself.” 
(Reeord, p. 64.) 


This instruction is erroneous in that it.submits to the 
jury to find whether or not the plaintiff was continued in 
his position an unreasonable length of time, when there 
is no evidence whatever upon that subject upon which the 
jury could pass. 7 

The defendant’s counsel also excepted to the following 
portion of the charge: 


“It is for you to determine all the questions of fact, 
including the question whether or to the evidence 
satisfies you, under the instructions: I have given 
you, whether the defendant company was guilty of 
negligence in that, through the direction of the 
foreman, the plaintiff was required to place himself 
upon the front end of the car and continue there, 
holding the shovel for the purpose of clearing the 
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snow off the track, up to the time that the accident 
happened to him.” (Ree., p. 64.) 

This instruction is erroneous, among other things, for 
the reason that it instructs the jury that the negligence of 
the foreman,'a co-emplove of the plaintiff, was the negli- 
gence of the company. 

The defendant’s counsel also excepted to the following 
portion of said charge: 

“There is a difference between cases of this kind and a 
case in which the command is given to do some 
specific thing, but not in any specific manner. To 
use the illustration referred to by counsel in his 
argument—that is, a conductor may order a brake- 
man to go and couple a car. He does not direct 
him as to the mode in which he shall couple it; 
that is left to the brakeman. The brakeman may 
go in and do it in a careless manner; and if in 
doing it in a careless manner he suffers an In- 
jury he cannot turn around and say, ‘I was 
commanded to go in and make that coupling.’ 
That is part of his duty. The mere order 
to couple the car, ordinarily, would not show 
there was any negligence on the part of the con- 
ductor in giving such order; but if the command 
is to do some specific thing in a specific manner, 
then, as I have said, the first duty that is expected | 
from the employe is obedience to that specific com- 
mand—to do it in that specific manner; and, as I 
have already said, the employe who receives that 

_ order has a right to suppose that the _— who 
give it has exercised ordinary care in determining 
whether or no he should be required to do this 
specific thing in that specific manner; and, in the 
first place, therefore, they expect from these em- 
ployes, under these circumstances, obedience to the 
order; but, as I have already said to you, notwith- 
standing that, if the danger and the risk is so ap- 

arent that it would be reckless of a man to expose 
himself to it, then it would be his duty, even,under 
those circumstancee, for the employe to refuse to 
assume the risk and refuse to obey the order given 
to him.” (Record, p. 65.) 


1) 


Thus charge assumes that this plaimtiff was directed to 
do an act ina specitic biahner, sunid thraat iti fact the Injury 
oceurred in CONSE Meee of lis pursuing that Instruction, 
While in truth aid in fact he was siiple directed to take 
his sert pon the front of the car and hold his shovel on 
the rail so as to clean off the snow. No specific directions 
We re viven 1h) reoard to it or the Made in) which he 
should sit, or In which he should hold his shovel. All 
the proof ae the Cause shows tliat this Wiis x customary and 
usual thing to do: as much so in operating a hand-car in 
the winter as it is fora brakeman to couple cars, and the 
direction im re eard to the performance of this acl Was ho 
Wore Specie tlisaty Is the direction of ac conduetor to a 
brakeman to couple cars : 

The direction is to do it in the usual Manner, and that 
Was What the plaimntil was directed to do In, this case, to 
perform a customary and usual duty on hand-cars in the 
customary and usual manner, or in other words, he was 
directed generally to do this act, the same as a brakeman 
is directed to couple or uncouple cars, | 

Chere was, therefore, no difference or distinction in this 
order from: that of the direction of a conductor, and it was 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, ISGO. 


No, = 7/ 


THE CHICAGO, MILWAUKEE AND ST. PAUL RAILWAY 
COMPANY, PLAINTIFF IN- ERROR, 


vs. 


JAMES ARTERY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE NORTILERN DISTRICT OF IOWA 


BURTON HANSEN, 
W. J. KNIGHT, 

Attorneys for Plaintiff in Error. 
J. W. CARY of Counsel, 


FOUKE & LYON, 
Attorneys for Defendant in Error. 


H. B. FOUKE of Counsel. 


Because of the great importanc: of this case to the suffering 
appellee we ask of this Honorable Court in his behalt leave to 
present a statement of the case, and a printed brief showing our 
view of the law. 


We have not yet been served by plaintiff in error, with its 
statement or printed brief, but in order that the case may be sub- 
mitted when reached, even if we are not present, we file in behalf 
of appellee a statement and a printed brief now. 
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STATEMENT OF THE CASE. 


The undisputed facts of this case are as follows: Mr. Artery 
was injured for life and at the time of the-trial was a helpless, 
hopeless, uncurable cripple, dead from the, loin portion of the 
spinal column to ail parts below, with his muscles all wasted away, 
leaving nothing but skin and bone, and to:day, a period of six 
years and nine months from the time of his injury, his condition 
is more serious, if possible. AI! these years He has been an object 
of charity. : 


The plaintiff in error is a corporation organized under and by 
virtue of the laws of Wisconsin and doing business in Wisconsin, 
lowa and other states. 


The plaintiff in error owns and operates a line of its road 
from Dubuque, Iowa, to St, Paul, Minneséta, the line running 
through Allamakee County, lowa, the home of the plaintiff before 
seven summers off 


es 


he received the injury complained of. For’ 
and on” the appellee had worked for said railroad company as a 
section man under a section foreman. The workin which appellee 
was engaged under the foreman was in working upon the road, 
road bed, track, culverts, ditches, and in doing all such work as 
would keep the road in good condition tor use and safe operation 
for the company and its patrons. 


’ ’ 


The plaintiff at the time he was injured was about twenty- 
‘eould do anything,’ as 


seven years old, was in good health and 
he said. .\bout the Ist of March, 1883, (after being laid off in 
November, 1882,) he again went to work for the railroad company, 
working on a section that commenced at-Harper's Ferry, a hun- 
dred‘miles north of Dubuque. The sectipn was about six miles 
long and ran ina northerly direction. Ihe worked under a fore- 
man named P. Rellehan, and there were five men in the crew be- 
sides the foreman. On the 5th of March, 1883, this foreman with 
his crew, including appellee, started north from Harper's Ferry at 
about 7 oclock in the morning on a hand car, returning for dinner. 
In the afternoon the foreman and crew started out again, going up 
the section about five miles. It was a cloudy afternoon, and it 
commenced snowing between 2 and 3 o'clock and snowed all the 
afternoon. 


, 


Some time after 5 o'clock the foreman, Rellehan, gave orders 
to place the hand car on the track. “ He told us to put the car on 
first and put the tools on the car and start for home.’ ( Record 


TAMES ARTERY. 3 


p. 27.) The tools were all put on and the foreman and all the 


crew got on to the plattorm of the car to work the levers ( pump 
the cars in railroad parlance 


The snow that had fallen covered the top of the rails, and 
when the crew undertook to start the car would not go ahead, but 
the wheels would spin around and slip on the rail, and the hand 
car would not move. The car was pushed by hand for a short dis- 


tance, but was making no progress. 


Thereupon Rellehan, the foremrn, said “that this would never 

do: some ot the men take shovels and run the snow off the rails.” 

I:vidence of plaintiff in error, Record 35.) Thereupon the ap- 

pellee was placed on the front end and east side of the hand car, 

aud one Kennedy on the other side, with shovels in their hands to 

hold on the rails, and thereby force the snow off the rails in order 
that the hand car could make speed. 


The car started with appellee placed with a shovel as stated, 
four men had hold ot the breaks of the car, two front and two 
rear, the foreman in front and in command. There was no appli- 
ance to hold up the feet of the men that had the shovels. 


There were no brooms or other appliance to brush the snow 
off the track. 


In this condition of things the car started for Harper's Ferry 
on the time of a freight train, of which the plaintiff below was not 
informed, with the men working hard on the breaks going ata 
cood speed towards Harper's Ferry, and when within 2} miles 
from there a bridge was passed. and then beyond this there was a 
culvert, and cattle guard and crossing, and in passing over this 
culvert the appellee, Artery, was in some way caught, drawn under 
the hand car, doubled up under it, with the car on him, and so 
firmly wedged in that the car had to be broken to get him loose, 
allot which, as the jury found, caused his hopeless condition as 


stated Supra. 
THE -ACTION 


was brought in the District Court of Dubuque County, Iowa, and 
by the plaintiff removed to the Federal Court. The petition and 
amendment thereto alleges his employment by the company, the 
kind of work he performed, that he was working under a foreman, 
and that on the 5th of March. 1883, and that towards evening the 
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foreman ordered the crew to start to return tq Harpers Ferry on 
a small hand car, that said car was ordered to start at the time and 
on the time a train of cars was due, of which plaintiff below had 
no knowledge. That on said 5th of March the snow had fallen 
and covered the iron rails and that the foreman ordered plaintiff 
below to seat himself on the frout ef the car, and hold a shovel on 
top of the rail, in order to move the snow. That no place had 
been provided on the car for the feet to rest upon while perform. 
ing such kind of duty, and that in holding said shovel plaintiff be- 
lov was compelled to exert all his strength, and by muscular exer- 
tion hold up his feet and at the said time guide and hold satd shovel. 
That said hand car was run at a dangerous rate, and without the 
proper appliances to push the snow off said ratls; and that the 
cattle guard was improperly constructed, and that some of the 
three-cornered pieces of the cattle vuard stood above, or higher 
than the surface of the iron raii; and that by reason of the negli- 
cence of the defendant below, and without fault or want of care 
on the part of plaintiff below, he was injured for life. 
THRE ANSWER 


of defendant below was 


1. A general denial. 


2. The injury was caused by plaintiff's own want of care. 


3. That plaintiff entered the employ as.a section man, and 
was aware of all its duties, etc... and that when he started tv ride 
on the car he knew all about the track. culverts etc. 


The cause was tried to a jury, who after- hearing all the evi- 
dence, charge of covrt and argument of counsel returned a verdict 
on the 8th of April, 1887, for the plaintiff below for $13,500. and 
which was sustained by the trial court after argument on motion 
for a new trial. 

EVIDENCE. 

There was but little conflict in the evidence; none as to how 
and where the injury happened; none as to the fict that Mr. Ar- 
tery is a hopeless, half-dead, incurable cripple; none as to the fact 
that the hand car had no rests for the feet of those who held the 
shovels, nor brooms attached to move the snow off the rails, and 
that by muscular exertion alone Mr. Artery was compelled to hold 
up his feet; none as to the tact that Artery had never been ordered 
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JAMES ARTERY. 


to hold a shovel on the rail before; and had never seen one held so 
before; and that he knew nothing about the hazards or dangers con- 
nected with the holding a shovel in that way. ( Record, p. 14.) 
There is no conflict but what Rellehan, the boss, knew that Artery 
was on the corner of the car with a shovel and on cross examina- 
tion ( Record, p. 37,) says: “1 would not say but I made some re- 
mark . ” ° ” 

Artery to take shovels.” 


in regard to telling Kennedy and 


The evidence is well nigh conclusive that he did order Artery 
to take the shovel, and the place on the hand car. Mr. Artery 
testifies ( page 12 Record ): “ We started her up and the wheels 
would spin all around. They wouldn't go ahead at all; the wheels 
would slip on the rail. We was there maybe a minute trying to 
start, maybe more. Then Mr. Rellehan turned around and he 
says: ‘Boys this will never do. He says to me, pointing to me : 
‘You get that shovel and go there and hold it onto the rail and 
knock that snow off.” In this he is corroborated by Jerry Ar- 
tery, page 8 Record; O'Neill, pages 27-28, and in substance by 
Donolan, a witness for the company, page 35, and by Rellehan, 
quoted supra, and by Kennedy, 33. 


Rellehan, the boss, says ( Record 37): “ The plaintiff was a 
good man to do his work. He suited me all right. The men were 
under my orders ” if they did not obey / would 
dismiss them from the Company's service. 


There is no conflict as to the hand car being started for 
Harper's Ferry on the time of atrain. O'Neill says, page 27 of 
Record: “Rellehan had a watch and time card. ” . 
Before Rellehan ordercd the car put on the track he said we were on 
the train's time; to get her along if we could. He satd the train 
must have been pretty close to us. 


This evidence is not denied. 

The evidence proved that a train passed the crew just after 
Artery was taken from under the hand car. The witness Jerry 
Artery (page 1g) says: “ We were coming along pretty fast on 
the car just before we came to that crossing and I says to Relle- 
han: ‘We are going too fast;- some of the men will get hurted 
And Rellehan says " . ‘Give her the gun, boys, give 
her the gun, and we were going I should judge between seven and 
cight miles an hour good.” And on page 21 he says: “ The 
handles ain't verv far from the end of the car. : es 
You have to keep your back stooped a little way or the handle 
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will hit you in the back. The old cars were a little longer, you 
could sit up straight on one and they wouldn't bother you at all; 
you couldn't do it at all on this car.” 


The evidence shows that brooms could have been easily 
enough attached to the hand car, ( Record pages 17-21,) and 
brooms were used of this same section ( page 21, 34), and some 
of the company’s witnesses say that they had seer’ brooms used. 


The evidence shows that the speed of the hand car throwed 
the snow against the corner of the car and up the shovel handle 
and onto the hands of Artery. Page 13.) Artery all the while 
was holcing the shovel on the rail sitting where he was ordered, 
holding up his feet by muscular exertion. 

The evidence shows that Mr. Artery was thrown from the car, 
just as it had got to the culvert; whether his heels came in con- 
tact with the ribbons or three-cornered pieces nailed on to the 
ties: or whether the shovel blade came in contact with either end 
of these pieces; or whether the blade caught in & joint of the rail 
was not made certain by the evidence, but it was one or the other. 


Record 15, 30. 


The court at the request and instance of thé defendant below 
directed the jury to proceed with the marshal to’ view a car which 
defendant below said was just like the car on which Mr. Artery 
was injured, and the Record, page 43, discloses that the jury fully 
examined the same. 


The foreman of the crew testified Record, p. 33.) that all the 
men in the gang were under his orders, and say’ “it they did not 
obey my orders I would dismiss them from the Company's service.” 

To the foregoing summary of the evidence,: the defendant be- 
low offered no testimony that raised a conflict. 


Defensive evidence was introduced by the Railway Company 
on the triai, which we think can with more satisfaction to this 
Honorable Court be pointed out in the following legal proposi- 
tions. 


We ask the indulgence of the Court before proceeding to ex- 
amine the errors assigned to point out specifically some of the 
evidence on which the jury found the verdict. 


The hand car had no appliances of any kind to support the 
feet of the meu who were called upon by the dess to do the work 
of asnow plow. There were no brooms applied to move the snow 


, 
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from the tracks. The evidence proves both of these could have 
been applied at a trifling expense 


The evidence is conclusive that the boss had a time card and 
watch, and “we were on the train's time, to get her along if we 
could.” 


The boss ordered the plaintiff into the dangerous work, and 
says he had the power to discharge him if he did not obey his 


order. 


The plaintiff' had never betore seen a shovel so held and knew 
nothing about the hazard or danger connected therewith. 


The hand car was run at a dangerous rate and the boss was 
told that “ we are going too fast—some of the men will get hurt,” 
to which the boss says, “Give her the gun, boys, give her the 


gun, 


The ribbons were either too high over the cattle guard or too 
near the ties. kither the shovel ciught the end of the ribbons, or 
the feet of plaintiff came in contact with the top of the ribbon. 


The evidence shows that the plaintiff would have to bend 
forward in his position holding the shovel or the pump handle of 
the car would hit him. Record, 21.) 


Demonstrative evidence was placed before the jury at the in- 
stance of the Company by producing a like hand car, the jury 
fully examining the same. Record, 43.) 

The distance the plaintiff held up his feet in the position he 
was placed to the place of injury was about 34 miles, or over half 


an hour. 

The defendant Company introduced evidence raising a con- 
flict as to the car, culvert, speed, ete. 

The jury under the charge of the Court found the issues for 


the plaintiff below, and which finding this Court will not retry or 
examine. 


Woodruff vs. Hough, 91 U.S., 603, opinion. 
ARGUMENT. 
I. 


Plaint# in error does not question the constitutional sound- 
ness of section 1307, Code of lowa, in which it is provided that 
railway corporations shall be liable for all damages received by an 


¢ 
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employee, in consequence of the mismanagement of agents, or 
other employees, when such damages are received while in any 
manner connected with the use, and operation of any railway, on 
or about which they shall be employed. | \ 


celle ° ° ° ° — , ™ ® - 
This Court in A2zssourt Pacific Ratlway Co. vs. Mackey, 127 U. 
S., 205, uphold a like law tound in the Statute of Kan&as ; and in 
Minneapolis and St. Louis ley. Co. vs. Beckwith, 129 U. S., 26, like 


laws, in the Code of lowa, are held to be valid. 


The Supreme Court of lowa has uniformly held, that a person 
working as a section hand, whose duty it is, with other’, to keep a 
certain distance of the ratlroad in repair, and to go on the hand 
car for that purpose, comes within the meaning of section 1307, 


Code of lowa, supra. ¢ 
Irrandsen vs. Ratlway Co. 36 lowa, 372. ; 

‘ 

Houser vs. Ratlway Co., 60 id., 230. 

I]. 


It is our judgment, that we will best aid this Court by dis- 
. . ; ‘ 
cussing the errors assigned, as nearly as possible, in the order they 


are alleged to have occurred. 


The toth error assigned relates to the action of the Court at 
the close of all the evidence in retusing to direct the jury to re- 


turn a verdict for the defendant. 


The request was an absurd one. The evidence of negligence 
on the part of the defendant below was conclusively proved. The. 
defendant undertook to raise a conflict, upon which it was the 
province of the jury, under proper instructions, to decide upon the 
weight of testimony; and this ts a rule which has always been 


abidingly observed in this Court. 


In Spring Co. vs. k:dgar, 99 U. 5., 656 of opinion, it is said: 
“Circuit Courts cannot grant a nonsuit, but the defendant at the 
close of the case may move the Court * we ie: ° * 
to direct a verdict for the defendant. In considering the motion 
the Court proceeds upon the ground that all the facts stated by 
plaintiff's witnesses are true, and the rule is that the motion will 
be denied unless the Court is of the opinion that-in view of the 


whole evidence, and of every interence the law allows ta be drawn 
from it, the plaintiff has not made out a case which would war- 
rant the jury to find a verdict in his favor.” This rule of law is 


; 


JAMES ARTERY. 9 


alike applicable when the motion is made at the close of all the 
evidence. 


In Greenleaf vs. Birth, 9 Pet., 292, 299, it is said by the Court: 
“It is the province of the jury to weigh and decide on the suf- 
ficiency of the evidence. ™ ™ " e Where there is 
no evidence tending to prove a particular fact, the Court are 
bound so to instruct the jury, when requested ; but they cannot 
legally give any instruction which shall take from the jury the 
right of weighing the evidence and determining what effect it 
shall have.” 


This Court has over and again announced the same rule in 
Phawutx Ins. Co. vs. Daster. 106 U.S., 30, 32, and the cases there- 
in cited. 


Vial vs. Edgar, 99 U. 5., 656, in point. 
Va: SG 


°Raclo 138 Act vA 
ae vs. i Co, 100 U. S., 213, 725, in which it is said: 
*\Ve may add it was for the jury to say whether the defect in the 
cow-catcher or pilot was such that none but a reckless engineer, 
utterly careless of his safety, would have used the engine without 


it being removed.” 


In Kane vs. Ratlway Co., 128 U.5S., o1,.this Court reverse the 
Court below for directing a verdict foe an 


Co%3O « ce @ : aan yf 
In the cane # ba the conflict of evidence is much greater 
¢ 


than in Aane vs, Ratlway cited supra. 

Ratlroad Co. vs. Stout, 17 Wall, 657, 663, has come to be a 
leading case on this question in the American Courts. Aden vs. 
Russell, 19 id., 433. 

The rule is elementary. 2 Redfield on Railways, 231. 2 
\Wood Railway Law, pages 1257-58. Cases from all the States can 
be cited, but it would seem to be a work of supererogation. 


III. 


The 20th assignment alleges error, in the Court in refusing to 
vive the several instructions numbered from I to 15, inclusive. 


This assignment should not be considered because it is too 
general and not specific enough. The assignment compels the 
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Court to search the record through and through in order to hunt 
up any supposed error that will fit any one of the fifteen requested 


instructions. 


Because the rule of practice has been disregarded the assign- 
ment should be ignored and the case dismissed. 


Union Ins. Co. vs. Smith, 124 U.5., 406, 424. 
Benites vs. Hampton, 123 U.5S., 519. 

Rule 21, par. 2, Lucas vs. Brooks, 18 Wall, 436. 
Portland Uo. vs. United States. 15 id., 1. 
Deitsch vs, Wiggins, id., 530. 


The State Courts will ignore an assignment of errors like the 
one in question. From lowa we cite A/brasky vs. Lowa City, 76 
Iowa, 301, and cases cited. : 

IV. 

Should the 20th assignment be held specific enough, then we 
say that the instructions asked by the defendant below would 
have taken away from the jury the consideration of the evidence 
in the case. While, however, they do not ask that the Jury return 
a verdict for the defendant below, yet the jury would:have legally 
been advised to do so by the Court, if the instructions had been 
given. The plaintiff's case was controverted below by the de- 
fendant with all the evidence it could produce, and the testimony 
was such that each party was entitled to the verdict of the jury, 
on the facts and issues. What we have shown in our:second point 
supra and the authorities there cited justified the learned judge 
who heard the case in refusing to give the instructiots asked; be- 
cause the Court in a charge presented fully and fairly the whole 
controversy. 3 


In Mills vs. Smith, 8 Wall, 27, it is said: “ Courts of the 
United States are not bound to give instructions upon specific re- 
quests by counsel forthem. I[f the Court charge the jury rightly 
upon the case generally, it has done all that it ought to do.” 


The following cases are precisely in point : 


Ind. R. BR. Co. vs. Horst, 93 U.S., 291. 


[44 Railway Co. vs. McCarthy, 96 id., 238. 
< 
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Klein vs. Russell, 1g Wall, 433. 
Ratlway Co vs. Whitton, 13 id., 27 
l ober vs Cooper, 7 Wall, 565. 

The Schools vs Risley, 10 id., 9 
Kelly vs. Fackson, 6 Pet., 622. 


The charge was far more favorable in our judgment to the de- 
fendant below than the evidence warranted. 


V. 


The 21st assignment of error has no merit, as will be seen by 
reading that portion of the learned Court's charge, tound on page 
61 of the Record, to which exception is taken. 


In this portion of the charge, the Court was making use of 
the exact illustration that counsel for the Company made before 
the jury. 


In the trial we introduced elementary authority and adjudged 
cases holding it to be the duty of an employee to obey his su- 
perior. In Wharton’s Law of Negligence, section 222, it is said, 
quoting, * The servant on entering upon the the employment is 
supposed to-know and assume the risk. But does he risk the care- 
lessness and negligence of those placed over him, in the selection 
of suitable machinery, and the appliances incidental to the em- 
ployment ? He acts in subordination. His simple duty is obedi- 
ence. He has no means or opportunity of knowing whether the 
articles furnished are safe, and has to rely on the judgment of his 
superiors. ” . ” . If the master deputes the su- 
perintending control of the work, with the power to employ and 
discharge hands and purchase and remove materials to an agent, 
then the master acts through the agent and the agent becomes the 
master ” 93 ° ° His acts are the acts of a master 
and supestor, and the servants are bound to use whatever ma- 
terials, machinery, apparatus or appliances he may see fit to pro- 
vide for them.” 


The authorities we cite in our 4th point supra fully disposes of 
the 21st assignment of error. The charge was as fair and as im- 
partial as well could be made; and what is said in Evanston vs, 
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“ Sentences 


Gunn, 99 U.S., 660, 667, seems here appropriate : 

may, it is true, be extracted from the charge, which if read apart 

from their connection, need qualification. But the qualifications 

were given in the context, and the jury could not possibly have 

been misled.” ‘ 
VI. 

In the light of the entire charge of the learned' judge who 
tried the cause, when the principles of law, as ruled over and 
again by this Court, as we have shown in our 4th and. 5th points, 
supra, are applied to the charge, it would seem as though it were 
trifling with the course of the law to make the 22nd assignment. 
It is an absurd pretense, and well nigh culpable, to ask the Court 
to hunt all through the proceedings, evidence and charge, to find 
some error on which the 22nd assignment can be predicated. 


The 22nd assignment should not be considered.. It violates 
Rule 21, par. 2, and the practice and procedure of this Court. See 
point III supra. 


Besides the 22nd assignment, as a matter of fact, is entirely 
without any ground on which it can be sustained. ; The charge 
covered the entire case, and the jury could not be misled as to 
what constituted negligence. 


o 
’ 


13 Wall, 290 of the opinion. 


VII. 


Railway Co. vs. Whitton, 


The tst, 2d, 3d and 4th assignment of error seem next in or- 
der, and can all be considered at once. ; 


By looking at the answer of defendant Company—Record, 
page g—it, will be seen that the defendant tendered the issue to 
which the questions objected to were directed. 


Under the laws of Iowa the plaintiff below had. ‘the burden of 
proof, and in order to recover must prove that he himself was not 
guilty of negligence but that the defendant Company was. 


The evidence in question will be found in Record, pages 14, 17 


The plaintiff below in order to negative the charge of con- 
tributory negligence had the right to show, and we think it was 
our legal duty to show, that the plaintiff below had never been 
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ordered to hold a shovel on a rail before ; that he had never seen 
one so hela before ; and that he knew nothing about the hazard 
or danger connected with such a holding. The evidence was com- 
petent relative and material. 


It was the character of evidence that tended to prove the 
plaintiff's case. 


By the practice of the Courts of lowa the plaintiff below had 
the burden of proof as to negligence, and the Federal Courts of 
Iowa in cases like this follow the same rule. In Gamble vs. Mul- 
/in, 74 lowa, 99, the last case it is said: “It was incumbent upon 
plaintiff to prove himself free from negligence notwithstanding 
the fact that negligence on his part was stated in the answer.” 


In Gandy vs. Ratlroad Co., 30 lowa, 420, it is stated that “The 
plaintiff must aver negligence, and, of course, the burden of prov- 
ing it is upon him; and as the mere fact of injury does not in any 
other case prove negligence or other wrong upon the defendant so 
it does not in this.” 

In Baird vs. Morford, 29 lowa, 336 of the opinion, it is said : 
“A party claiming to recover for the negligent or unskillful acts 
of another must show him to be wrong, and also prove, tf an issue 
thereon is made, that no negligence of his own caused the injury.” 


in Carlin vs. Railroad Co, 37 lowa, 316, it is again held “ To 
entitle plaintiff to recover in an action for personal injuries alleged 
to have been caused by defendant's negligence, he must not only 
show negligence on the part of the defendant causing the injury, 
but also that he himself has not been negligent, and the burden of 
proof is upon him to show both of these facts.” 


Holding the same rule see Nelson vs. R. 2. Co., 38 lowa, 564 ; 
Way vs. R. R. Co., 40 id., 341; Benton vs. R. BR. Co., 42 id., 192 ; 
Lang vs. R. R. Co., 49 id., 469 ; Bonce vs. Ry. Co., 53 id., 278. 


In Hawes vs. R. R. Co., 64 id., 315, the Court holds: “Inan 
action for personal injuries, the burden of proving want of con- 
tributcry negligence is upon the plaintiff and this is true, even 
though defendant pleads the existence of contributory negligence 
as an affirmative defense : therefore held that it was error to in- 
struct the jury in such a case that, as to the material allegations 
of defendant's answer the burden of proof devolved upon defend- 
ant.” 
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This general rule as to proof in personal injury cases has been 
held in this State since 1855 by the State Courts and well nigh 
uniformly by the Federal Courts. 


The Iowa rule as to the burden of proof,and what the plaintiff 
must prove, is followed, we think, by a majority of the State 
Courts of the Union. . 

We are aware of the fact that this Court does not hold to the 
same rule, as broadly as some of the State Courts. 


However, if the ruling of this Court would not hold the plain- 
tiff to make such strict proof, how, may we ask, can the plaingiff in 
error claim that there was error, in admitting the evidenge, es- 
pecially in view of the long line of Iowa cases holding such evi- 


dence a prerequisite to a judgment? - 
4 


Therefore the learned judge did not err in allowing plaintiff 
below to prove, in order to make out his case, that he did not omit 
to take any precautions to avoid injury and that he had never held 
a shovel on a rail before; and that he knew nothing about the 
hazards or danger of holding it on the rail. 


It was simply proving that he knew nothing about thé dan- 
gers or hazards of such kind of work or tn the exercise of ordinary 
care should have known at and betore the time he obeyed the 7m 
perative, positive order of the boss. And under all the evidence, 
we respectfully submit that by no possible reasoning could the 
Court or judge charge this unfortunate man with a knowledge, or 
means of knowledge, of the danger into which this grossly! care- 
less boss placed him. , 

¢ 
VIII. : 
The 5th, 15th and 16th errors relate to the rejection of a 


piece of evidence offered by the defendant below. 
‘ 


In the progress of the trial, the defendant on the cross exam- 
ination of Jerry Artery, a brother of the plaintiff, and a witngss in 
his behalf, showed him a paper which the witness said he signed, 
whereupon defendant asked the following question : 


' 
“Inthe written statement which I have just shown you, you 
state as follows: ‘At the time Jim got hurt we were rudning 
from 4} to 5 miles an hour—certainly not to exceed 5 miles.’ Is 
that statement correct?” ' | 
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The Court in sustaining an objection gave the following rea- 
sons: (Record, page 22. 


(bjected to by plaintiff ; objection sustained. 


The grounds upon which the Court sustained the objections 
to interrogatories to this and other witnesses, based upon a writ- 
ten statement signed by the witness and to the introduction of the 
written statements themselves were — 


That it appears that the statements were not volunteered by 
the witnesses, but that the Company had sent its claim agent, af- 
ter the happening of th: accident, to examine the emplovees of 
the Company who were present at the time of the accident in re- 
gard to the transaction: that the statements made by the wit- 
nesses were not taken down in full, but only a synopsis thereot 
made by the agent, the correctness of which is questioned by the 
witnesses in some particulars, although such writen statement was 
signed by the witness. 


That upon the trial of this case these statements thus ob- 
tained were sought to be used not alone as a means of impeaching 
the witness, but as evidence of the matters therein recited ; that 
it is apparent to the Court that whether so ‘intended or not these 
statements become a ready means of confusing and intimidating 
witnesses before the jury, and that if it be permitted to parties to 
thus procure written statements in advance from witnesses and 
then use the same in examining such witnesses it will enable par. 
ties to shape and control the evidence in a cause by committing 
the witnesses to particular statements, couched in the language 
not of the witness, but of the party carrying on such ex parte ex- 
amination. 


That these growing abuses can only be prevented by entirely 
excluding such statements thus procured from being introduced in 
evidence for any purpose. 


That if the party desired to impeach a witness by showing 
contradictory statements made by him the person to whom or in 
whose presence such alleged contradictory statements were made 
should be called as a witness so. that opportunity might be afforded 
of placing before the jury the statements actually made by the 
witness sought to be impeached and not a mere synopsis thereof 
made by another person, and the accuracy of which, in some par- 
ticulars, was challenged. 


¢ 
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Exception by defendant. é 
That the Court was justified in its statement, that the cor- 
rectness of the paper was questioned, see the evidence of Jerry 
Artery ( Record, page 26,) and of O'Neill ( pages 31 and 35 ). 
f 


It is well known to all Courts and lawyers in the West that 
the defendant Company has in its employ a force of detectives, or 
claim agents, that equal anything from the Pinkerton or Scétland 
Yard agencies. These men prepare these masked battertes , these 
statements that are not put down as given. These statements are 
obtained from an emplovee, no matter by what means. 


In litigations of this character the moment an injury happens 
one or more of these detectives are on the ground. When th¢ trial 
comes on, the employee if called as a witness for the plaintiff, 
then it is that these statements, obtained four the very purpdése of 
heading off an impartial trial, are produced as contradictéry or 
impeaching evidence in the place and stead of the detective who 
wrote out what purports to be a statement given by the witness. 


It would seem to be a solemn mockery of justice totallow 
such a rule of evidence to obtain. 


¢ 

This Court has condemned in plain language this kind of prac- 
tice. In Vicksburg vs. Railroad Co., 119 U.S., 99, 103, it is said, 
quoting: “ The practice of admitting in evidence the unsworn 
statements of witnesses, prepared in advance of trial, at the re- 
quest of one party, and without the knowledge of the other party, 
should not be encouraged by further departures trom theestab- 
lished rules of evidence.” We submit, that the practice 6f thus 
preparing statements, of thus holding over the head of an em- 
ployee the tear of dismissal; and thereby procuring a signature to 
a paper the signer cannot read, and which statements as thus writ- 
ten down ire not those given, is an abuse that should speedily be 
exterminated. We all know they are base schemes, violating ele- 
mentary rules of law, and Judge Shiras, we believe, will be cor- 
dially sustained by this Court in his ruling the paper out. | 


From the very nature of the question asked, it was proposed, 
not only to impeach the witness, but to make the stétement 
affirmative evidence. Clearly this would be improper—because it 
would be permitting the defendant below to use the statement in 
fact as a deposition. “Is the statement correct ?” was the Question 


asked. 


! 
; 
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If the facts can be proved in this way and the testimony in- 
troduced then the agents of the railway company can practically 
take the evidence, write down a part of whit may be said, garbling 
and changing other parts, and omitting many things said; and 
then as written put it before the jury as original evidence. 


I.vidence is never produced in this way. As is said by this 
Court in /us. Co. vs. Trebz, 104 U. S., 203, “ The nature of this 
written instrument as affected by its form must be considered in 
every question of its interpretation, It is not a formal instrument 

. like a deed, or framed with precision to express a 
certain and definite covenant which the parties duly advised have 
entered into with deliberation and solemn form. It is, on the con- 
trary, a conversation reduced tow riting and the writing done by 
one only of the parties 7 . ” : It is in the shape 
of a deposition w here the party interrogated is giving his testi- 
mony, and’ where the meaning of his statement must be ascer- 
tained from his own pecular use of language. - . wail i 
The circumstances should be considered in determining the mean- 
ing of the words he has used.” 


Transactions on the part of these agents of th: Company 
which the Court condemned was an active fraud, not only against 
the witness but against the administration of justice. Such con- 
duct if it be permitted by the Courts will lead te abuses and seri- 
ously affect the public and private interests of all suitors in the 


Courts. 


The conduct of these detectives was such that they were not 
called by this giant defendant corporation to confront the Court 
and the witness they had imposed upon. 


They kriew. well enough that their very conduct was merce- 
nary, was contrary to public law, morals and decency ; and they 
intended to: control by their conduct in trying to intimidate and 
confuse the witnesses a correct finding upon the facts in the case. 
But the learned judge below with a true policy took a legal and 
an efficient way of conserving, not only the true dignity of a Fed- 
eral Court but of the State likewise ; and it is due to common 
justice that he shall be upheld. 


Again, these statements cannot be received as impeaching or 
contradicting the witnesses upon the well known ground that it 
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was proved and not attempted to be denied that the statements 
were not in fact what the witnesses said. Contradictory state- 
ments by a witness, whether oral or in printing, cannot be given 
in evidence to impeach him unless he has been asked whether he 
made such statements to the persons to whom it is attempted to 
be shown he did make them. It is the elementary rule and also 
the rule over and again laid down by this Court. These fixed-up 
statements were met by counsel tor plaintiff at once and the Court 
easily found out just how they were obtained. I:vidence was ot- 
fered showing that they did not contain what the witnesses did 
say, and that the statements were only an impertect synopsis of 
what was said, and no pretense on the part of the railroad com- 
pany that the statements were a full and true statement as given. 


As was said by this Court in Lucas vs. Brooks, 18 Wall, 454, 
“A judge well performs his duty when he guards the jury against 
having their attention diverted from the real issue by the intro- 
duction of immaterial evidence” and a fortzort when he guards 
the jury, and the administration of justice, against ‘an attempt to 
avoid a full and fair presentation, of a helpless, hopeless, incurable 
cripple’s case on the merits, by those seeking to prevent the full 
truth from being heard. 


Again, when a party proposes to impeach a witness by prov- 
ing inconsistent written statements he must read to him the paper 
and if its genuineness is admitted the party may then as a general 
rule introduce the paper. 


In this case all that was done below with the paper by de- 
fendant was to show it to the witness, and ask him if that was his 
signature. Then a sentence was read and the witness was asked : 
“Is that statement correct ?” | 


We submit that the law sanctions no such plan of impeach- 
ment. The entire paper should have been read over to the wit- 
ness so that he could have been informed ot its contents, and if it 
did not contain what was in fact said by the withess, then as a 
‘matter of law, it could not have been introduced, because it did 
not contain what the witness in fact did say. 


In 2 Greenleaf, Ew., § 463, it is said if the witness “ admits the 
letter to be his writing, he cannot be asked whether statements, 
such as the counsel may suggest, are contained in it: but the whole 
letter must be read as the only competent evidence of that fact.” 
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It was then not competent to repeat particular sentences and 
ask ‘Is that statement correct ?” 


In a case where 4 sworn statement in writing is produced it is 
not competent to sclect out particular sentences and passages and 
ask the witness if he so testified ; because of the rule that the 


sworn statement was the best evidence. 


In Queen's case in the House of Lords, 2 Brod and Bing, 288, 
3 Stark Ev., 1742, it was held that a witness could not upon cross- 
examination be asked whether, in a certain letter (admitted to 
have been written bv the witness, and in the hands of the party 
putting the question,) he did not make certain statements, or use 
certain expressions, but that the letter itself must first be read be- 
fore the cross-examination can be pursued ; and such we think is 
the well established rule and practice in the State and Federal 


Courts. 


In Wharton's kwv., § 553, “ When the question is as to former 
expression of opinion in writing, it is usually enough if the writ- 
ing is shown or read to the witness in advance ; and then, if the 
genuineness of the writing is admitted, or proved, it can be put in 
evidence.” And see $68, id., for the answer given to the House of 
Lords by the judges of the Queen’s Bench, holding that the entire 
paper must be read and its genuineness first established. 

C4 . ~2-~5 w Jeateoww SIR LOS 374 

/ IX 

There is nothing in the printed record on which the 16th, 17th 
and 18th errors can be predicated. Counsel for the railroad com- 
pany did not offer to read the exhibits, and nowhere in the printed 
record does any such offer appear, All the counsel for defendant 
offered was to read a sentence, and ask “Is that statement cor- 
rect?" We have shown supra, paragraph VIIL., that not only 
was the paper correctly ruled out—even if it had been proposed 
to read it to the jury—but also the ruling was correct, in not per- 
mitting sentences to be read in the manner proposed by the de- 
fendant Company's counsel 

X. 

The 6th, 7th, 8th, oth, roth arid 1tth errors are predicated on 
the ruling of the Court in sustaining objections to evidence offered 
on the trial by the defendant Company. See Record, pages 24, 


25, 26. 


e 
4 
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The question upon which the Cth error is predicated ts as 
follows : 


Q. On the occasion I have referred to, did you make this 
statement: “Six men on a hand car have plenty of room. We 
often have had eight or ten men on a hand car of the same size © ? 


(Record, page 24.) 


The other five questions which were ruled out were of about 
the same import as the one herein set out. . 


The ruling of the trial Court should be upheld because — 


1. “The series of questions were not proper on cross-exam- 
ination ; as no such questions having been asked on the direct. 


2. What the witness may have said, by way of an opinion, or 
hypothesis, at other times, and places, was not competent as 
against the plaintiff. 


° 


3. The questions were incompetent, irrelevant and imma- 
terial even if the witness did tell the Company’s detectives that 
“he was a larger man than Jim and his legs a great ‘deal ionger,. 
and that “six men on a hand car have plenty of room,” and that 
“there is no way for a man to get hurt unless he forgets himself 
and lets his feet drop,” and that the * hand car was in good con- 
dition—nothing broken about it in any way,” and “I remember 
distinctly of the foreman cautioning the men to keep their feet up 
and be careful,” and “I was watching Kennedy because I was 
afraid he would get hurt as I didn't think he had ever held a shovel 
before.” 


That these random conversations outside of the main issue 
made by the witness in the presence of Mr. Buel (not fo him, only 
in his preseice,) are incompetent, irrelevant and immaterial, is too 
plain, we think, for serious controversy. 


‘ 

There can be no pretense that the plaintiff below was present 

at the time ; and any declaration by the witness cannot bind, or 
establish any obligatory relation, with the plaintiff. . Suppose the 
statements and opinions were uttered in ignorance, or levity, or 
mistake, or by a SEM Coercion, through over zealous persuasion. 
The very facts disclosed before the Court below on the vols dire 
as to these statements, shows that the acts of the agents of the 
railroad company, in whose presence the question placed the wit- 


° 
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ness, opens a vast field for misapprehension, perjury or subornation 
of perjury, and traud, which would be prejudicial to any honest 
suitor in a Court of justice, were they admitted. If any such rule 
should obtain, then one or two conspirators could deprive a man 
of his estate, and practically drive him out of the Courts by get- 
ting into the jury box opinions and garbled statements. 


4. The testimony was hearsay in the broadest sense of the 
term. It was a random conversation not in the presence of the 
injured plaintiff. 


As affecting the plaintiff's right to recover for the injury done 
him by the negligence of the defendant railroad company’s em- 
ployees on either of the grounds sapra, the evidence was not 
competent, relevant or material. 


If the evidence was intended to affect the credibility of the 
witness it was incompetent for that purpose, on the well known 
ground that incompetent and immaterial questions are not per- 
missible on cross-examination in order to predicate an impeach- 
ment or contradiction of the witness. Storm vs. United States, O4 
U.S.,76. The proposed questions could have no effect upon the final 
result of the case, except as they might tend to impair the credi- 
bility of the witness, and for that purpuse they were incompetent. 


Again, the questions only related to an opinion the witness 
gave in a conversation at Harper's Ferry, in the presence of Mr, 
Buel. An opinion expressed by a witness as to the facts of a case 
is inadmissible, though in conflict with his testimony in chief. 


In //arris vs. Wilson, 7 Wend, 57, it is held to be settled law 
that, “a witness cannot be examined as to a distinct collateral 
fact, for the purpose of impeaching his testimony, by contradicting 
him; but if a question relative to such tact be put and answered | 
evidence cannot afterwards be adduced for the purpose of contra- 
diction.” This is the rule found in Starkte, PAtl, Greenl and 
Wharton. 


In Carpenter vs. Ward, 30 N. Y., 243, the Court decide that 
“to entitle the examining counsel to show the discrepancy, for the 


purpose of impeaching the credibility of a witness, it must appear 
that the testimony related to a point material to the issue on 
trial.’ And holding the same rule we cite The Trustees, &¢., vs. 
The Brooklyn Ins. Co., 28 N. Y., 153. It would seem to be unneces- 
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sary to cite further cases on the point ; the rule is held uniformly 
by the Courts of America. 


This rule is expressly laid down in Elton vs. Larkins (5 Carr 
& Payne, 385,) and fully approved in a well considered opinion by 
the Supreme Court of New York reported in 18 Baré, 420, and ap- 
proved in 55 N. Y. Court Appeals, 599; the sy/aéus of which we 
quote: “ A witness cannot be contradicted by showing that he 
has, out of Court, given an opinion, relative to the subject matter 
of the suit, inconsistent with the conclusion which the facts sworn 
to by him on the trial will warrant ; especially where it appears 
that such previous opinion was founded upon what the witness 
had heard. The rule which allows a party to inipeach a witness 
by showing that he has made statements, out of Court, incon - 
sistent with what he testifies in Court, does not extend to such a 
case. The statement of the witness, upon which he can be im- 
peached within the rule, must not only relate to ‘the issue, but it 
must be a matter of fact, and not merely a former opinion of the 
witness in relation to the matter in issue, inconsistent with a dif- 
ferent opinion which the facts testified to bv him tend to estab- 


lish.” 


In 2 Phil's kv. ( Cowen Hill and Ed.s Notes, 972.) it is of the 
text that “the opinion of a witness called by the defendant, as to 
the defendant's chance of success, or the merits of his defense, is 
not matter on which he can be afterwards contradicted, if he de- 
nies the statement imputed to him.” 


And finally, if all the evidence as contemplated in the 5th to 
lith error inclusive had been presented to the jur¢, it would not 
have changed the result, in our judgment, when all the record is 


considered. 


XL. 


The 12th assignment of error has no merit. The question 
was proper, in view of what counsel for the Company had just 
asked the witness. In no view of the case was the Company prej- 
udiced by the answer. The answer was “ No sir:” and then fol 
lowed without any objection the statement of the witness as to 
the character of the written statement and how they were ob- 
tained. The evidence was competent, it being thesame evidence 
in substance that the Court had before it when thé written paper 


ily 
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was ruled out. None of this evidence was objected to nor asked 
to be ruled out. 


XII. 


Our views on the 13th and 14th assignments of error are fully 
presented in the X. paragraph supra. The rejected evidence in 
these assignments is of precisely the same character as that of- 
fered in the 6th to 11th assignments inclusive. 


Finally, Courts never examine a record to find a reason for 
reversal, but do in order to sustain a verdict. This case on the 
mérits and facts, we apprehend, is singularly a strong one. Not 
only was the éoss, Rellehan, grossly negligent, but his acts were 
akin to criminal carelessness. He turned the half-dead plaintiff 
below into a snow piow, and then while running on the time of a 
train, after being warned that the men with the shovels would get 
hurt, he responded, standing in command: “Give her the gun, 
boys, give her the gun,” and soon thereafter this poor, half-dead 
plaintiff was whirled under the hand car, with the results stated in 
the opening of this brief. The law and facts demand that the judg- 
ment below should be upheld. 

/¢ 76 FOUKE & LYON, 
Attorneys for Defendant in Error. 
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] Original Bill for Construction of Will of Col. J. Tayloe & In- 
junction, &e. Filed May 27,1885. BR. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia this 27th day of 
May, A. D. 1885. 
Ws. TayYLor Snyper, Trustee, Plaintiff, ) 
vs. 

ApeLAIDE E. Baker, Saran G. Baker PENAsSCO DE 
Galé, Norberto Penasco de Galé, R. Carter Wellford, 
Bb. Randolph Wellford, Armistead N. Wellford, Vir- No. 9464, 
ginia ‘l’. Lewis, Administratrix, w.a.; Virginia T. Equity 
Lewis, Henry G. Lewis, Trapiere 8. Lewis, Etta T. | Docket 24. 
Key, Etta T. Smith, Joseph Hall Key, Charles E. 
Key,and Harriet H. Key, and All Unknown Heirs 
of H.G.S. Key & Henrietta H., His Wife, Defend- 
ants, J 


i aneeentietineeedtiiael 
. 


To the supreme court of the District of Columbia, holding an 
equity court for said District: 


2 The plaintiff states as follows: 

That he is a citizen of the city of Washington, District of 
Columbia, and brings this suit as trustee appointed by that certain 
decree made by this honorable court the 15th day of September, 
A. D. 1885, in equity cause No. 8228, wherein Virginia Tayloe et al. 
are complainants and Henry A. Tayloe ef a/. are defendants; to 
which cause reference is asked, and the same is prayed to be taken 
as part hereof. 

That Adelaide E. Baker and Sarah G. Penasco de Galé, who has 
intermarried with Norberto Penasco de Galé, are residents of the city 
of Barcelona, in the Kingdom of Spain, and are the children of the 
late James Baker and Catherine, his wife, who was one of the 
daughters of the late Colonel John Tayloe, “ of Washington, in the 
Territory-of Columbia,” and they are sued as “ the representatives” 
of the said Catherine Baker, formerly Tayloe, now deceased. 

That R. Carter Wellford, b. Randolph Wellford, and Armi- 

stead’ N. Wellford are citizens of the State of Vv irginia, the 
3 first named residing near Warsaw, in Richmond county, 

and the two last named residing in the city of Richmond, 
and are the only grandchildren of the late Robert Carter and Eliz- 
abeth M., his wife, who was one of the daughters of the said Col- 
onel John Tayloe,and they are sued as “ the representatives” of the 
said Elizabeth M. Carter, formerly Tayloe, now deceased. 

4. That Virginia T. Lewis, Henry G. Lewis, and Trapiere S. Lewis 
are residents of the city of Baltimore, in the State of Maryland, and 
are the children of Henry H. Lewis and Anne O., his wife, who 
was one of the daughters of the said Colonel John Tayloe; Virginia 
T. Lewis being sued as the claimant of a certain fund hereinafter 
mentioned by virtue of the will of said Virginia Tayloe, one of the 
daughters of the said Colonel John Tayloe, by virtue of which she 

1—401 
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claims as the sole legatee and administratrix, with will annexed, of 
Virginia Tayloe aforesaid, and she is also sued, together with Henry 
G. Lewis and Trapiere 8S. Lewis, as “ the representatives ” of the said 
Anne O. Lewis, formerly Tayloe, now deceased. 
a 5. That Etta T. Key resides at Uniontown, in the State of 
Alabama: that Etta T. Smith resides in the county of North- 
umberland, State of Virginia; that the residences of Joseph Hall 
Key, Charles E. Key, and Harriet H. Key are unknown to the plain- 
tiff, nor is he able to state the respective ages of the parties above 
named inthis paragraph. The said parties heretofore named in this 
paragraph, together with any and all other representatives of the 
late Henry G.S. Key and Henrietta Hill, his wife, who was one of 
the daughters of the said Colonel John Tayloe, if there should be 
any such other representatives unknown to the plaintiff, are sued 
as “the representatives” of the suid Henrietta Hill’ Key, formerly 
Tayloe, now deceased. | 
6. That Colonel John Tayloe aforesaid, by his last: will and testa- 
ment, a copy of which is hereto annexed and marked Exhibit 
W.'T.S. No. 1 (said will being recorded in Will Book No. 3, folio 
465, of the records of the office of the register of wills of the Dis- 
trict of Columbia, which record is prayed be taken arid read as part 
hereof), made the following bequest: 
5 “I give and bequeath to my daughters, Catherine, Eliza- 
beth M., Virginia, and Anne O. Tayloe, twenty: thousand dol- 
lars apiece, to be vested in United States bank stockyor in Govern- 
ment securities, which stock or securities I do hereby direct that my 
executors hereinafter named. shall hold in trust for my said daugh- 
ter- respectively,and shall apply the dividends, intereSt, or profits of 
the said stock or securities to the use and benefit of my said daugh- 
ters, Catherine, Elizabeth M., Virginia, and Anne O. Tayloe, sev- 
erally and respectively, as the said dividends, interest, or profits shall 
accrue; and from and after the intermarriage of any ‘of them, then 
my said executors shall hold the said bank stock or other securities 
belonging to said daughters so marrying in trust for .the following 
purposes—that is to say, in trust for the maintenance of her and her 
husband during their joint lives; then in trust for the survivor of 
the said husband and wife during his or her life; and after the 
death of such survivor, then in trust for such issue as she may leave 
at the time of her death; and in case she shall die without leaving 
such issue, then in trust for her surviving sisters (my other 
6 daughters) and the issue of any deceased sister, such issue 
taking such share as the deceased sister whom they represent 
would have taken had she been alive to take; and it is my inten- 
tion that the stock and securities, as also the dividends, interest, or 
profits thereof, shall be utterly free from the power or control of the 
husbands of my said daughters; and the better to sécure the pay- 
ment of these my daughters’ fortunes, I do hereby direct that if the 
funds hereinafter particularly appropriated for the payment of debts 
and legacies shall be insufficient for the payment: of debts and 
legacies, my estate generally must be charged to make up the de- 
ficiency to my said daughters.” 
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7. That the said Virginia Taylve died testate and unmarried on 
or about April 5th, 1883, at Matley Hill, in Baltimore county, Mary- 
land, and her will was admitted to probate in the said office of regis- 
ter of wills for suid District of Columbia May 15th, 1885, and is re- 
corded in Will Book No. 22, folio —, of the records of said office,which 
record it is prayed may be taken as a part hereof. By her said will, 
a copy of which is hereto annexed, marked Exhibit W. T. S. 
No. 2, the said Virginia T. Lewis is made the sole legatee of 
said sum of twenty thousand dollars ($20,000) mentioned in 
the 6th paragraph hereof. 

8. That the said Virginia T. Lewis was appointed administratrix, 
with the will annexed, of the said Virginia Tayloe, deceased, on 
May 22nd, 1885, and did, on the same day, as administratrix as 
aforesaid, make written demand upon the plaintiff. which written 
demand is hereto annexed, marked Exhibit W. T.S. No. 3, demand- 
ing that the plaintiff deliver to her immediately all property held 
by him as trustee as aforesaid. 

9: That George F. Appleby, Esq.,a member of the bar of this 
honorable court, as solicitor for Adelaide E. Baker, Sarah G. Penasco — 
de Galé, and Norberto Pendseo de Galé, her husband, has made 
written demand (which is hereto annexed, marked Exhibit W. T.S. 
No. 4) upon the plaintiff in behalf of his clients, conflicting in its 
nature with that made by the said Virginia T. Lewis as afore- 

suid. 
8 10. That Leigh Robinson, Esq.,a member of the bar of this 
honorable court, as solicitor for R. Carter Wellford, B. Ran- 
dolph Wellford, and Armistead N. Wellford, has made written de- 
mand upon plaintiff (which demand is hereto annexed, marked 
Exhibit W. T.S. No. 5)in behalf of his clients, also conflicting in its 
nature with that made by the said Virginia T. Lewis as aforesaid. 

11. That Randall Hagner, Esq., a member of the bar of this 
honorable court, as solicitor for Etta T. Smith, has made written 
demand (which is hereto annexed, marked Exhibit W. T. 8. No. 6) 
upon plaintiff on behalf of his client, also conflicting in its nature 
with that made by the said Virginia Tayloe Lewis as aforesaid. 

12. That the administratrix, with will annexed, of said Virginia 
Tayvloe demands the whole of the fund, and contends that the testa- 
trix had a right to dispose of the legacy of twenty thousand dollars 
($20,000); that the trusts concerning the holding of the securities 

did not apply to the case of said Virginia Tayloe, because she 
9 never married. ‘The representatives of the surviving sisters 

of said Virginia Tayloe, other than the Lewis defendants, 
contend that upon the whole will of the said Colonel John Tayloe 
it is clear that the said Colonel John Taylog intended his daughter’s 
portion, in case of any daughter dying without issue surviving her, 
to go to the surviving daughters or their respective issues. 

Under any construction the defendant, Virginia T. Lewis, is en- 
titled to a part of the fund and the plaintiff is ready and willing to 
pay the same, but cannot with safety to himself do so without a re- 
ceipt from her in her individual as well as her administrative 
Capacity. 
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Being in doubt himself as to the true construction of the said will 
and the proper distribution of the fund in his ‘hands, the plaintiff 
respectfully requests the court to consider the said will and the 
codicils thereto of the said Colonel John Tayloe and put a construe- 
tion thereupon as to the fortunes left by him to his respective 
daughters and to give directions to vour plaintiff by a final decree 
in the premises as to the proper distribution of the funds in his 

hands as trustee as aforesaid. : 
10 Your plaintiff prays as follows: 

1. That said defendants may be made parttes hereto by 
proper process of your honorable court, and may be required to an- 
swer this bill of complaint. 

2. Thet the defendauts hereto may be restrained by the order and 
injunction of this court from suing your plaintiff at law in regard 
to the fund herein mentioned until the will of the said Colonel 
John Tayloe be construed as is herein prayed. | 

3. That this honorable court may grant such other and further 
relief in the premises as may be just and equitable. 

WM. TAYLOE SNYDER, 
Trustee as Aforesaid. 
CHAS. D. FOWLER, 
Sol’r for Plaintiff. . 


I do solemnly swear that I have read the bill above by me sub- 
scribed and know the contents thereof,and thatthe facts*herein stated 
upon my personal knowledge are true, and that the facts 
11&12 therein stated upon information and belief I believe to be 
true; and | further swear that the prayer herein for an in- 

Junction is not made for purposes of delay. . 


WIL TAYLOE SNYDER. 


Sworn to and subscribed to and sworn to this 27th day of May, 
1885. 

R. J. MEIGS, Clerf, 
By L. P. WILLIAMS, Ass’t Clerk. 
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Copy of the Wiil of the Late Col. John Tayloe. 


In the name of God, amen. I, John Tayloe, of Washington, in 
the Territory of Columbia (formerly of Mt. Airy, in Richmond Co., 
Virginia), do make this my last will and testament, hereby revok- 
ing all otiiers by me heretofore made. 

Imprimis my will is that my body be interred in a ‘plain, private, 
and decent manner near the grave of my dearly remembered daugh- 
ter, Rebecca Plater ‘Tay loe, deed, if | should die at Mt. Airy or any- 
where convenient to that place of interment; but if not, then T wish 
to be interred 1 the most convenient, proper chureh-yard. 

My will — that all my just debts be punctually and lronorably paid 
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as soon as may be convenient after my decease. By this direction 
I wish to do justice to my creditors. I mean not, however, to revive 
claims (if there be any such) the staleness and antiquity of which 
would furnish any presumption that they had been paid. The 

known punctuality with which I have transacted my affairs 
14 will justify me in restraining the intent of this clause to pro- 

vide for debts which are legally recoverable. Indeed, I own 
very little that I know of. 

I give and bequeath to my beloved wife, Anne Tavloe, for life, all 
that portion of my estate which she would be entitled to by law in 
vase of my intestacy, and over and above that I further give to her, 
the year of my death, two thousand dollars, to be paid to her as soon 
as convenient after I die, for her current expenses of that year; and 
i further give to her twelve house servants, such as she may choose 
out of my whole estate, the books which have been purchased for 
her or which are called hers, my coach and travelling carriage, with 
the carriage horses and harness belonging to them, which money, 
servants, books, carriages, horses, and harness are to belong to her 
absolutely and entirely as her own. 

I also give her my dwelling-house in the city of Washington 
wherein we at present reside, with all the furniture thereunto be- 
longing, and the use of all the plate which is there, and the waggons, 
carts, utensils of every description, and all other conveniences to our 

said dwelling appertaining. : 
15 Also the use of my farm near Washington called Petworth, 
with all its stocks, slaves, utensils of aii sorts, with all other 
its appurtenanees thereunto belonging at the time of my death ; to 
have and to to hold the said dwelling-house, furniture, plate, &c., 
and the said farm, stocks, &e., and all that is contained in the latter 
part of this clause to her during her natural life and no longer. 

I give and devise to my son, Benjamin Ogle Tayloe, and his heirs 
forever my Nanjemoy plantations, in Lewis Neck, in Charles county, 
Maryland, lately known by the names of Deatley’s and Pemberton’s; 
also the estates which I have lately purchased from Stith and 
Thornton, called Windsor, South Hill, and Society Hill, in King 
George county, Virginia, and direct that my son, William Henry 
Tayloe, shall, by good and sufficient conveyance, release all his 
right, title, and interest in all and every of these estates—Windsor, 
South Hill, and Society Hill—to the said Benjamin, his heirs and 
assigns forever; but the said plantations called Pemberton’s and 
Deatley’s are expressly subjected to the payment of four hundred 
dollars, which I have settled upon my daughter-in-law, Maria Tay- 

loe for and during her natural life, which said four hundred 
16 dollars is to be paid in semi-annual moieties on the first of 

April and the first of October in each vear during the life of 
the said Maria Tayloe and no longer. 

I give and devise unto my son, William Henry Tayloe, and his 
heirs forever my plantation and house called Mt. Airy, in Richmond 
county, Virginia, and all the outhouses and buildings, with all the 
lands thereunto belonging, namely, Marshfield, the Old House, Doc- 
tor’s Hall, and Forkland plantations, upon condition that he convey 
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by good and sufficient deed the estates called Windsor, South Hill, 
and Society Hill, as hereinbefore directed, to my son Berfjamin Ogle 
Tayloe; but this devise to my son Win. is expressly subjected in 
like manner as is hereinbefore directed to the payment of four hun- 
dred dollars, anotier part of the said annuity of twelve hundred 
dollars, to my daughter-in-law, Maria Tayloe, for and during 
natural life and no longer, and my grandson, John Tayloe, Jr, 
hereby directed, as soon as he comes of age or shall be competent to 
do so, to convey by good and sufficient deed release to the said Wil- 
liam Henry H. Tay loe and his heirs all his estate in the Marshfield 
plantation. 
17 I give and devise to my son, Edward Waeinhin Tay loe, 
and his heirs forever all my plant: ition in King George 
county, Virginia, called the Hop Yard, including furnaces ; also the 
plantation w thich [have |: itely bought of Taliaferro e: alled the Dogue, 
adjoining to the Hop Yard. e 

[ give and devise unto my son, George Plater TayToe, and his 
heirs all my plantation in Essex county, Virginia, called Gwynn- 
field. 

I give and devise unto my son, Henry Augustine Tayloe, and his 
heirs all that estate in King George county called Oaken Brow, and 
I! also devise to him and his heirs so many of my lots in the city of 
Washington as will make the property devised to my said son 
Henry in‘this my will equal in value to ‘the property devised to my 
son Charles; the valuation of my respective devises, as. well as the 
selection of the city property to equalise the value, to be made by 
my executors or by such two or more disinterested poe as my 
executors or a majority of them may appoint. 

I give unto my son, Charles Tayloe, and his heirs all my planta- 
tions in the county of Prince W illiam, commonly called ‘Neabsco, 

Deep Hole, and the Farm. 
18 I give and bequeath‘ to the devisees, sonnationde. of the 

plantations and the estates by this my will devised the rents 
accruing or the crops growing upon their respective estates so to 
them devised at the time of my death, whether that event happen 
before or after the first day of Mareh, provided the payments of 
debts and legacies does not otherwise require, but if it dpes, then the 
rents accruing and the crops growing on such of the ein estates 
as may be in my possession on cultivation at the time ‘of my death 
and shall not be in the usufructuary possession of : any of my sons, 
for I have put some of them into the possession of some of mv land 
and may hereafter put others). I°devise such rents and crops, 
whether I die before or after the first of March, to my executors, to 
be assets in their hands for payment of debts and légacies, or at 
least so much of said rents and crops as may be sufficient for that 
purpose. 

I give and devise to my grandson, Jolin Tay loe, Jumien, and his 
heirs forever, my estates in Charles county, in the State of Mary- 
land, called Wellington and Waterloo or Maryland Point, lately 

purchased by. me from Jenifer, Goley, Muncaster, and others 
19 Provided, that nevertheless, that L except, however, from “a 
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vise of the estate called Wellington one hundred acres of 
woodland, which was formerly purchased by those under whom I 
claim from — Meeks. These hundred acres of woodland I devise 
unto my son, Benjamin O. Tayloe, and his heirs, that it may revert 
to the contiguous land, called Meeks Park, which my said son has 
purchased. With the said estates devised to my said grandson I 
also give and bequeath to him out of the slaves that are thereon 
twenty working hands of both sexes; also fivechi'dren. These five 
children upon the said estates are given him n lieu of Alfred, 
Emanuel, Martha, Becky, and George, children, slaves at Mt. Airy, 
which I formerly gave him; but from my aversion to seperate families 
of slaves I now give him five children corresponding in ages and sexes 
with said five children at Mt. Airy,and these twenty and five slaves 
are given to him upon condition that he claims those five children 
aforesaid at Mt. Airy, which I wish to go with other slaves at Mt. 
Airy to my son William ; and thesaid estates called Wellington and 
Waterloo are also given to him, the said John Tavloe,Jr., upon con- 

dition that he and his heirs never claim the plantation called 
20 Marsktield, which I have devised with Mt. Airy to my son, 

William H. Tayloe. These plantations and the said twenty- 
five slaves, together with all the stocks, utensils, tools, implements, 
furniture, &c., which I may have on the said plantations, called 
Wellington and Waterloo, 1 have given to the said John Tayloe, 
Jr., in manner aforesaid: Provided, however, that if iny said grand- 
son shall die unmarried, under age, and without issue, that then in 
that case the estate and the property hereby left him ts to pass and re- 
vert to my own right heirs; and it is also hereby directed and de- 
clared that the estate left to my said grandson shall be-chargeable 
with four hundred dollars ($400) per atuuum, another part of the 
suid annuity of twelve hundred dollars to be paid to my daughter-in- 
law, Maria Tayloe, mother of said oe Tayloe, Jr., for and during 
her natural life, and no longer, and to be paid in the manner here- 
inbefore directed. 

It is to be understood and is hereby declared to be my will and 
intention that in the various devises which I have made to my sons 
respectively they are each of them to take respectively all the stock, 

slaves, utensils, tools, implements,’furniture, and plate com- 
21 monly used and enjoyed with the plantation or plantations 

so respectively devised to each of them; and to prevent any 
misunderstanding as to my meaning my son William is to sur- 
render with the estates called Windsor, South Hill, and Society 
Hill the slaves, stocks, &e., which I have let him have to his brother 
Benjamin O. My vessel belonging to Mt. Airy and the Rappahan- 
nock, with all her tackle, hands, and appurtenances, | give to my 
son, William’ H. Tayloe, and my vessel belonging to Neabsco and 
the Potomacék, with all her tackle, hands, and appurtenances, I give 
to my son, Benj. Ogle Tayloe,and hope they will be liberal in the 
loan thereof, as occasion may require, to their other brothers. 

I give and devise to all my sons in joint tenancy ry Brunsw ck 
and Cloverd: ile estate in Botetourt county, Virginia, including the 
iron works, plantations, lands, slaves, stocks, utensils, tools, and im- 
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plements of every description, meaning hereby to give the whole 
establishment, real and personal, with all and singular the appur- 
tenances, to be worked, cultivated, used, and enjoyed by them 
jointly for their joint benefit. ; 

I giveand bequeath to all my sons all my tradesmeh and mechan- 

ics, such assmiths, carpenters, joiners, wheeiwrights, ship car- 
22 penters, masons, shoemakers, to be equally divided amongst 

them, laying them in lots as equally as may le in value and 
number, and the lots so arranged to be cliosen by my sons accord- 
ing to seniority, the eldest to have the first choice, anid so on in sue- 
cession to the voungest, until the whole of the said lots have been 
chosen by my said sons or their guardians for them. The millers 
employed at the respective mills are to go with the mills, and the 
mills are to be considered as parts or appurtenances.of the planta- 
tions to which they respectively belong. : 

I devise to the children of my niece, Jane Beverly, dec’d, who 
was the daughter of my deceased sister, Mrs. Eleanor Wormiey, all 
my Kentucky lands, to be equally divided amongst them ; and in 
case any of them should die without issue living at the time of his 
or her death, then the share of such child so dying Shall go to the 
surviving children — to the issue of such of them as.may be dead ; 
and in case of the death of all of the said children . without issue 
living at the time of their deaths, then the said Kentucky lands to 
revert to my own right heirs. 7 

Having at the time of the intermarriage of my daughter, 
23 Mrs. Henrietta Hill Key, settled upon her ten thousand dol- 
lars, | give and bequeath to the said Henrietta: ten thousand 
dollars more, to be settled upon her to her own separate use during 
her life, and after her death upon her children and their descend- 
ants. I wish, however,to be taken as a part of her ten thousand 
dollars now bequeathed about fifteen hundred and seventy-two dol- 
lars ninety and a half cents, which I paid-on account of her hus- 
band a short time since, and for which a settlement of slaves has 
already been made upon her, and also my other suns of money 
which I have heretofore paid or may hereafter pay or become liable 
for on account of her said husband. = 

These sums are to form a part of the ten thousand dollars hereby 
directed to be settled, and are not to be taken in addition thereto. 

I give and bequeath to my daughters, Catherine, Elizabeth M., 
Virginia, and Anne O. Tayloe, twenty thousand dollars apiece, to be 
vested in United States bank stock or in Government securities, 
which stock or securities I do herely direct that my executors here- 
inafter named shall hold in trust for my said daugliter$ respectively, 

and shall apply the dividends, interest, or profits of the said 
24 stock or securities to the use and benefit of my sdid daughters, 

Catherine, Elizabeth M., Virginia,and Anne Q. Tayloe, sev- 
erally and respectively, as the said dividends, interest, or profits shall 
accrue,and from and after the intermarriage of any of them, then 
my said executors shall hold the said bank stock or other securities 
belonging to said daughters so marrying in trust for the following 
purposes—that is to say: In trust for the maintenance of her and 
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her husband during their joint lives, then in trust for the survivor 
of the said husband and wife during his or her life, and after the 
death of such survivor, then in trust for such issue as she may leave 
at the time of her death; and in case she shall die without leaving 
such issue, then in trust for her surviving sisters, my other daugh- 
ters, and the issue of auy deceased sister, such issue taking such 
share as the deceased sister whom they represent would have taken 
had she been alive to take,and it is my intention that the stock 
and securities, as also the dividends, interest, or profits thereof, shall 
be utte riv free from the power or control of the husbands of my said 
ds iughters. 

And the better to secure the payment of these my daughters’ 

fortunes, | do hereby direct that if the funds hereinafter 
20 particularly appropriated for the payment of debts and lega- 

cies shall be insufficient for the payment of debts and lega- 
cies my estate generally must be charged to make up the deficiency 
to my said di aughters. 

For the payment of my debts and legacies the following estate is 
constituted and devised as a fund set apart for that purpose, to be 
sold or otherwise disposed of by my executors or such of them as 
may act, viz: All my estate, real and personal, at Middlebrooke, 
Manokin, or the money due for it; my property at the village of 
Occoquan ; my houses and lots in the city of Washington (including 
my dwelling-house after the death of my wife); the furniture at my 
said dwelling-house after my wife’s death, except the plate; my 
farm near Washington, called Petworth, with ail the stocks, slaves, 
utensils, and appurtenances, after my wife’s death; all the money I 
may have on hand at my death, whether ye in bank or else- 
where; all debts due me, whether by bond, bill, mortgage, or other- 
wise; my bank stock of every kind; all eesmaniel securities and 
United States stock of every description; all the iron which I may 
have for sale at the Cloverdale lron Works or elsewhere, or which 

- may be in blast at the time of my death ;-all my blooded 

26 horses which I may have; all my pe. river, or bridge stock, 

my crops, and all the rest and residue of my estate of what- 

ever kind, real or personal, not in this my will specifically devised 

or bequeathed ; and my executors, or such of them as may qualify, 

are fully empowered and are authorized to see and dispose of the 

real estate contained in this clause, and to apply the money: arising 

therefrom to the purposes intended, viz., to the payment of debts 
and legacies. 

The plate which belongs to the house in Washington, wherein we 
reside, | wish to be equally divided, after my wile’s death, among 
all my sons. 

I give and ,beq ueath to John Tayloe Lomax, Jr., and Presley 
Thornton Lomax, sons of my nephew, John T. Lomax, five hun- 
dred pounds, Virginia currency, apiece, and the like sum to each 
of my grandsons, ‘Jobn Tayloe Key, Henry Sothoron Key, Philip 
Key, and William Ogle Key. 

I wish my stock of liquors and spirits on band at my death to be 
equally divided among all my sons. 
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I will that my body servant, Archy, may ‘be liberated and 

27 may be allowed one hundred dollars per annum during his 

life. My motive for liberating him is his lqng-tried fidelity, 

especially since I have been in bad health, and upon one occasion 
he was the means, under Providence, of saving my’ life. 

Should there be any surplus of the fund which I have hereinbe- 
fore set apart for the payment of debts and legacies, after that pur- 
pose has been obtained, I bequeath the same to be equally divided 
among my sons (other than the son to whom Mt. .Airy is devised), 
it being intended if there be such surplus to afford out of it to my 
said sons (other than the devisee of Mt. Airy) the means of build- 
ing or repairing dwelling-houses or their mr plantations, In 
which respect the Mt. Airy estate has greatly the advantage of all 
the rest. 

As my wife is, by a preceding clause of this my evill, entitled to 
a dower in the rea! estate directed by other clauses of this my will 
to be sold, the better to ascertain and settle the valke of my wife’s 
interest for her life in said real estate or in any slayes which may 
be sold, it is my will that whenever there shall be such sale or pre- 

vious thereto my wife shall nominate one impartial, intelli- 
28 gent, and upright person, and my executors shall nominate 

another r, and that those persons so nominated shall appoint 
a third, who shall estimate fairly and impartially the value of my 
said wife’s dower interest in such lands and slaves so proposed to be 
sold, and they shall thereupon in writing award thé amount to be 
paid her by my executors of the sales; whereupon she shall release 
to them or to the purchaser her interest in the said lands or 
slaves, and out of the sales thereof they shall pay her the amount 
su awarded. 

I do hereby most earnestly conjure my children to cherish a sin- 
cere filial and paternal affection for their mother ¢nd each other; 
toavoid lawsuits among themselves and with other persons ; to avoid 
speculation, horse-racing, and all kinds of gaming ; to be sober, 
honest, and religious. 

I do hereby constitute and appoint my friend and: Myrother- in-law, 
Benj. Ogle; my nephew, John Tayloe Lomax; and my sons, Benj. 
Ogle Tavioe, William H. ‘Tayloe, and Edward Tayloe, executors 
of this my last will and testament, and, as the courts can at any 
time require security of them for their faithful «administration 

whenever their conduct may show that it ought to be re- 
29 quired, I do not wish them to be compelled wo give security 
upon their qualification. 

The foregoing I do declare to be my last will and: testament. 

In witness whereof | have subscribed my name hereto in the 
presence of the attesting witnesses this twenty-first-day of July, in 
the year of our Lord one thousand eight hundred ahd twenty-four, 
and have hereunto aflixed my seal. 


JOHN TAYLOE. [sea] 


he foregoing last will and testament of John Tayloe was signed, 
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sealed, published, and declared by him in our presence, and we 
have each of us subscribed this our attestation in his presence. 
PHINEAS BRADLEY. 
O. B. BROWN. 
P. J. BRADLEY. 
THOS. B. ADDISON. 


I have (as I think I have a right to do) taken possession of Mt. 
Airy, with the growing crops thereon, in order that I may be the 
better enabled to provide more comfortably and effectually for the 
family of my deceased son, John Tayloe, Jr. It is therefore my 
will that John Tayloe, my grandson, in consideration of the greater 

benefits which he will’derive from me under this my will 
JU) and otherwise, do, on no account and in no way whatever, 

seek to charge either my estate or the administrator of his 
father, the said John Tayloe, deceased, or to demand from either 
any account of said crop. 


JOHN TAYLOE. 


District OF CoLuMBIA, | ——— 
Washington County, | itecaae 
Be it remembered that on this 14th day of March, in the year 

1828, Phineas Bradley, Obodiah B. Brown, P. J. Bradley, and 

Thomas b. Addison, the subscribing witnesses to the aforegoing 

last will and testament of John Tavloe, late of Washington, in the 

Territory of Columbia (formerly of Mt. Airy, Virginia), deceased, 

severally made oath on the Holy Evangels of Almighty God that 

they did see the testator therein named sign and seal this will; that 
he published, pronounced, and declared the same to be his last will 
and testament; that at the time of his so doing he was, to the best 
of their apprehensions, of sound and disposing mind, memory, and 
understanding, and that they respectively subscribed their names 
as witnesses to this will in the presence and — the request of the 
testator and in the presence of each other. 

Sworn in open court. 


Test : HENRY C. NEALE, Reg. Wills. 
3 I, John .Tavloe, of Washington, do hereby declare this 


present writing to be a codicil to my will which I have hereto- 
fore executed, and direct the same to be annexed thereto and taken 
as a part thereof. 

James Buker, Esq., having intermarried with my daughter Cath- 
erine, | have given him, in part of the fortune intended to be be- 
queathed to my said daughter, the sum of five thousand dollars, and 
my said son-in-law having expressed a wish that all the rest of the 
fortune intended for his said wife should be settled upon her, I have 
annexed this codicil for the purpose of carrying that wish into 
effect, and do hereby declare that all estate and interest whatsoever 
bequeathed by my said will to my said daughter Catherine (except 
tlie five thousand dollars given, as aforesaid, in part thereof) shall 
be taken and received to be in trust to my said daughter Catherine 
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to her seperate use and to her representatives, as designated and 

limited in that clause of my will in which I have made provision 

for my daughters, it being my intention that no further part of the 

said Catherine’s fortune shall be enjoyed by the said James Baker, 
but as the seperate estate of his wife. 

32 In witness whereof I, the said John Tayloe, have to this 

my codicil set my hand and seal this fourth day of March, 


in the year of our Lord 1825. 
JOHN TAYLOE. [seat] 


Signed, sealed, and published by the said John Tayloe as and for 
a codicil to be considered as part of his last will and-testament in 
the presence of us, who have subscribed our names in his presence. 

ROBERT BEVERLY. 
BENJ. OGLE, Jun’r. 
ED. T. TAY LOE. 
RICH’D FORREST. 
District or CoLuMBIA, | ait. 
ew ‘ ow: 

Washington County, 

On this 14th day of March, in the year 1828, Richard Forrest, one 
of the subscribing witnesses to the aforegoing codicil to the last will 
and testament of John Tayloe, deceased, made oath on the Holy 
Evangels of Aimighty God that he did see the testator therein named 
sign and seal the said codicil; that he published, pronounced, and 
declared the same to be a codicil to his last will and testament; that 
at the time of his so doing he was, to the best of his apprehension, 
of sound and disposing mind, memory,and understanding, and that 
he, together with Robert Beverly, Ben). Ogle, Jr., and Edward 'T. 

Tayloe, the other subseribing witnesses to this codicil, in the 


39 presence and at the request of the testator and in :the presence 
of each other, —. 
Sworn in open court. : 
Test : HENRY C. NEALE, Reg. Wills. 


January —, 1827.—Since this my will was executed 1 have made 
some purchases of real property, a; d am advised that without a 
republication of my will such after-purchased estate will not pass 
by my will, as it is my wish that it should. I have, therefore, 
thought proper to republish the same, as I hereby do by subscrib- 
ing my and affixing my seal in the presence of the attesting wit- 
nesses, Who have in my presence subscribed their names to this 
writing, evidencing the said republication. 


JOHN TAYLOE. [seat.] 


The foregoing paper was executed by John Tayloe atfd published 
in our presence, and we have hereunto subscribed our names as 
attesting witnesses in his presence. 


JNO. TAYLOE-LOMAX. 
RICH’D FORREST. 
HENRY HUNEYT. 

JNO. M. THOMAS. 
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District OF CoLUMBIA, Lo wit 


On this 14th day of March, 1828, Richard Forrest, one of 
34 the subscribing witnesses to the aforegoing codicil to the last 
will and testament of John Tayloe, deceased, made oath on 
the Holy Evaugels of Almighty God that John Tayloe, the testator 
therein named, did in his presence sign and seal this codicil to his 
last will and testament; that he published, pronounced, and declared 
the same to be a codicil to his last will and testament. At the same 
time appeared Henry Huntt and John M. Thomas, two others of 
the subscribing witnesses to said codicil, and severally made oath 
on the Holy Evangels of Almighty God that the testator therein 
named did in their presence acknowledge the signing and sealing 
of said instrument of writing to be his act and deed and published 
and declared the same to be a codicil to his last will and testament, 
and that they, the deponents, respectively subscribed their names as 
witnesses to the same in the presence and at the request of the 
testator and in the presence of each other. 
Sworn in open court. 
Test : HENRY C. NEALE, Reg. Wills. 


The following codicil to be taken as part of my will: 

It will be seen by reference to the body of my will that I 

39 devised to my son, George Plater Taylog, the plantation 
called Gwynnfield, with the stoeks, slaves, utensils, &e., 
commonly used and enjoyed with the plantation. He has, however, 
lately expressed his wish to take my Cloverdale estate,-with the 
furnace, and the Madison tract and the stocks, slaves, utensils, &ce., 
upon those estates, instead of the former devise. Being willing on 
my part to gratify this wish, an informal understanding has already 
taken place between him and me upon this subject. According to 
that understanding Gwynnfield, together with all the property be- 
longing to it, which would have passed by my will, in case of my 
death, to my son George, is to be valued by Mr. Benj. Boughton, 
who will also value the Cloverdale estate, the furnace, and the 
Madison tract, together with all the stocks, slaves, utensils, tools, 
implements, furniture, and plate commonly used and enjoyed with 
these estates. My son George is to take this property in lieu of that 
which was heretofore designed for him at Gwynufield. He is to 
have possession of it on the Ist day of January, 1829, when the 
valuation is made. My son George is to execute his bond to me, 
with condition to pay the difference in value in annual instalments 
of two hundred tons of pig-iron, to be delivered at Beale’s 

36 bridge, on James river, as soon as convenient after the pigs 
are made at the furnace, which are to be estimated at the 
market price at the time and place of delivery. ‘This delivery 1s to 
be thus annually made of the iron until the whole estimated differ- 
ence in values of the property on the one side or the other have been 
satisfied. It is also understood between us that my said son shall 
have the crops in 1828 on the estates which he is to take under this 
arrangement, or so much of those crops as may be necessary for the 
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supply of those estates. If there remains any surplus the same is 


to be sold for my benefit. ! 
I am to pay off all debts against the furnace and the other plan- 


tations which are mentioned above. My son is also to furnish pigs 
for the employment of the forge; and for these supplies (over and 
above the two hundred tons of pigs mentioned above) t am to de- 
liver him at the forge one ton of bar iron for every four tons of 
pigs. Such is the understanding between us, and should I die 
before the arrangement is fully completed I wish it to be carried 
into effect, so that my son will then take the Cloverdale tract, 
the furnace. and the Madison tract, with all the houses, stocks, slaves, 
utensils, tools, implements, furniture, and plate commonly 
use) and enjoyed at these estates, instead of what.was hereto- 
fore devised to him at Gwynnfield. In regard to the Forge 
property, commonly called the jrunswick Forge, with ‘the stocks, 
slaves, utensils, tools, implements, &c., belonging to it, it is my wish 
that my son George may have the election to take all of that prop- 
erty also at a fair valuation, which valuation I wish: should be 
made by Mr. Benjamin Boughton or some other competent, impar- 
tial person, and my said son, in case he shall elect so to take that 
property, must vecount for the value as a part of the fund for the 
payment of debts and legacies. Should I not before my death have 
disposed of the trict of land called Mortsingers [ wish my said son 
George to take that also at valuation in like manner for payment 
of debts and legacies. . 

My son George Plater Tayloe taking Cloverdale and those other 
estates as contemplated, the devise which was made to him of 
Gwynnfield and the property appurtenant to it will be revoked. 
As to the latter [wish my son Henry Augustine Tayloe to make 
election whether he will take Gwynnfield, with the property appur- 

tenant to it, or will take the estate called Oaken Brow, which 
38 was devised, with the property appurtenant to it, in my will 

to my said son Henry. If he shall elect to take Gwynnfield, 
then the devise which was made of Oaken Brow and city lots, &c., 
to my said son Henry will be revoked, and in that event it is my 
desire that my son Charles shall take the Oaken Brow estate and 
the stocks, slaves, and the property appurtenant to it instead of 
Neabseo, Deep Hole, and The Farm, and the devise which was 
made of these and the property appurtenant to them unto the said 
Charles shall be revoked; and all that property, real and personal, 
contained in that devise shall fall into my residuary esiate and 
constitute a part of the fund for the payment of debts and legacies ; 
or if my son Henry shall prefer holding Oaken Brow, then I devise 
Gwynntield in like manner, with the property appurtenant to it, to 
my son Charles; and in that event also Neabsco, Deep Hole, and 
The Farm and the other property appurtenant to these plantations 
will sink into the residuum for the purposes aforesaid. 

In my will I had devised to all my sons, in joint tenancy, my 
estates in Botetourt. That clause of my will is intended to be 
revoked by the disposition of that property which is made in this 
codicil. 
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WILLIAM TAYLOE SNYDER, TRUSTEE. 
3! I have conveyed to my son, Benj. O. Tavloe, a lot in the 
city of Washington on the United States Bank square, and 
have expended much money in building him a house upon it. My 
said son is to be charged with the value of the lot and the money 
which I have expended in the building as against his share of the 
surplus which is directed in the 9th page of my will to be divided 
among certain of my sons; but shall that charge exceed his share 
of that surplus he is not to be answerable beyond that share. 
The foregoing paper I do publish and declare as a codicil to my 
last will and testament and have hereunto affixed my hand and 
seal this —day of December, 1827. 


JOHN TAYLOE. fseat.] 


The foregoing paper was executed by John Tavloeand published 
In our presence and we have hereunto subscribed our names as at- 
testing witnesses in his presence this — day of December, 1827. 

RICH’D FORREST. 
HENRY HUNTT. 
JOHN M. THOMAS. 


District oF COLUMBIA, } 7; 


; é; o wit: 
Washington, 
On this 14th day of March, in the year 1825S, Richard Forrest, 
one of the subscribing witnesses to the aforesaid eodicil to the 
40) last will and testament of John ‘Tavioe, decd, made oath on 


the Holy Evangels of Almighty God that John ‘Favloe, the 

testator therein named, did, in his presence, sign and seal this cod- 

cil to his last will and testament. At the same time appeared 
Henry Huntt and John M. Thomas, two others of the subseribing 
witnesses to said codicil, and severally made oath on the Holy 
: Evangels of Almighty God that the testator therein named did, in 


| 


their presence, acknowledge the signing and sealing of sald instru- 


ment of writing to be his act and deed and published and declared 
the same to be a codicil to his last will and testament, and that they, 
the deponents, respectively subscribed their names as witnesses 
thereto in the presence and at the request of the testator and in the 
presence of each other. 
Sworn 1n open court. | 
Test : HENRY C. NEs LE, Reg. Wills. 
f ‘41  Exnipir W.T.S. No.2. Filed May 27, 1885. R. J. Meigs, 
) Clerk. 


Copy of the Will of Virginia Jaylo 


160 La Fayerre Avenve, May, 1872. 


Dear ANNE: I wish you and your family to occupy my house 
(160 La Favette avenue) free of rent. 1 will retain my home with 
you, my board and lodging being equivalent to the rent. In the 
event of our deaths I bequeath my house, furniture, and all that 


’ 
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belongs to me in it to your dear daughter and my god-daughter, 
Virginia Tayloe Lewis. I wish to secure her from pecuniary want 
in the future. I also bequeath to her the legacy of my father, 
twenty thousand dollars invested in Government securities and 
yielding an income of twelve hundred dollars in gold. There 
has been difference of opinions as to my having the right to be- 
queath this legacy. I have consuited Mr. Bayard Smith and Mr. 
Augustin J. Smith on the subject, and they think I have an un- 
doubted right to dispose of it as I please. 
If necessary, a legal paper can be drawn up to this effect. 

42 To meet the payments for my house I have twenty-five 

hundred dollars invested by Mr. Augustin J. Smith af ten 
per cent. interest, 1 Chesapeake and Ohio Canal bond worth: five 
hundred dollars, and (if necessary) my lots in Bayfield. 

I hope this note is all you require. 
Your affectionate sister, VIRGINIA TAYLOE. 


43 Exuipit W. T. S. No. 5. Filed May 27,’85. R. J. Meigs, 
~ Clerk. 


In the Supreme Court of the District of Columbia, Holding a Spe- 
cial Term for Orphans’ Court Business. | 


District oF CoLtumbsiA, Zo wii: 


The United States of America to all persons to whom these presénts 
shall come, Greeting: 
Kuow ye that on the 22d day of May, in the year of our Lord 

1885, administration of all the goods, chattels, and credits of Vir- 

ginia Tayloe, late of the District of Columbia, deceased, was by* the 

supreme court of the District of Columbia aforesaid granted and 
committed unto Virginia T. Lewis, the said Virginia T. Lewis, as 
administratrix ¢. ta. of said Virginia Tayloe, deceased, having first 
executed a bond to the United States, with good surities approved by 
the said court, in the penalty of thirty thousand dollars, conditioned 
for the faithful performance of the trust in her reposed, and having 

also taken the required oath. 7 

Witness A. B. Hagner, justice, holding the special 
term of the said supreme court for orphans’ court busi- 

Seal of S.C. ness, this 22nd day of May, in the year of our Lord 
D. of C. one thousand eight hundred and eighty-five, and of 

the Independence of the United States the one lfun- 
dred and ninth. 
Test: H. J. RAMSDELL, 
Register of Wills for the District of Columbia. 


44 Filed May 27, ’85. R. J. Meigs, Clerk. 3 


WasHincton, D. C., May 22d, 1885, 
William Tayloe Snyder, Esq., trustee for Virginia ‘Tayloe, deceased. 
Sir: Having been appointed administratrix with the will annexed 
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of Miss Virginia Tavloe, deceased, I herewith enclose an exemplifi- 
cation of my letters ‘of administration, and hereby made demand 
upon you to deliver to me immediately all property held by you as 
trustee of the said Vi irginia Tayloe. 
Respectfully, VIRGINIA TAYLOE LEWIS, 
Administratriz with Will Annexed of Virginia Tayloe, Deceased. 


45  Exuinir W.T. S. No. 4. Filed May 27,’85. R. J. Meigs, 
Clerk. 


WasnHinetTon, D. C., March 13th, 1885. 
Wm. Tayloe Snyder, Eq. 

Dear Str: I suppose that you have heard of the verdiet given 
by the jury this morning in the Virginia Tayloe will case in favor 
of the will. Miss Lewis will now get an administrator, with will 
annexed, appointed, and will probably get the letters herself, 
whereby, as administratrix of Miss Tayloe, she will demand of you 
all moneys held by you as trustee of her aunt. You know that 
Miss Baker and Madame de Penasco cl: aim that under the will of 
their father, Col. Jolin Tayloe, Miss Virginia Tayloe’s $20,000 legacy 
goes to the surviving sisters and the representatives of surviving 
sisters. ‘This claim is not a new one, but arises from the construe- 
tion of the will entertained by all the members of the Tayloe family— 
a construction given to the will by John Tayloe Lomax, a very dis- 
tinguished Virginia lawyer, especially in real-estate -matters. 
Please look at the will of Col. Jno. Tayloe (on record here) and the 

codicils thereto, especially the Baker codicil. You will see 
46 that provision is amply made for all the sons and for Mrs, 
Key, and then the four daughters, Catherine, Elizabeth M., 
Virginia, and Anne O., are each given $20,000, which amount goes 
upon the death of each to the surviving sisters in a certain event. 
Is Mrs. Key included by the testator in the list of surviving sisters? 
If so, as there were five daughters, the survivors (or their issue) of 
Miss Virginia take the legacy of $20,000 enjoyed by her during her 
lifetime or what thereof remains, and thus the fund would be di- 
vided into four parts, the Lewis family—Miss Lewis, Mr. Henry G. 
Lewis, and Mr. Trapi¢re Lewis—getting, together, a one-fourth part, 
and the administrator, with will annexed, of Miss Lewis getting 
only the unused income from this $20,000 which had accrued dur- 
ing Miss Tayloe’s lifetime. If Mrs. Key’s representatives do not 
take anything, then the Lewis family would geta one-third portion, 
the 8: 20,000 beitig divided among the represeytatives of Miss Vir- 
ginia’s three sisters named In the $20,000-le acy paragraph of their 
father’s will. I represent Miss Tayloe’s nieces in Spain, Miss Baker 
and Mm. de Penasco, and I hereby demand of you one- fourth. 
47 of the $20,000 and of interest accrued thereupon since the death 
of Miss Tayloe, as I have heretofore dem: anded and as I did 
demand soon after Miss Tayloe’s death. Please let me know what 
you intend todo. It may be w ell for you to see Mr. Leigh Robin- 
sop, W ra represents Mrs. Carter’ s heirs, and Mr. Garnett, “who rep- 
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resents Miss Lewis, and see what would be the best, the cheapest. 
and the most expeditious way of getting the will of Col. Jno. Tayloe 
construed. You spoke once to me about filing a bill of interpleader. 
I doubt whether this can be done. It certainly cannot be done 
unless the administrator, with will annexed, to be appointed takes 
simply the accumulated income, if any accrue, due during Miss 
T.’s lifetime and the Lewis family join in giving a receipt for onte- 
fourth of capital or Miss Lewis takes one-twelfth, with assent of ad- 
ministrator. 


Y’rs, G. F. APPLEBY. ; 


48  Exnipir W.T.S., No.5. Filed May 27,’85. R. J. Meigs, 
Clerk. ' 


Wasninaton, D. C., May 23rd, 1885. , 


To William Tayloe Snyder, Esq., trustee, &c. 


Dear Sir: As attorney for Robert Carter Wellford, Beverly fe 
Wellford, and Armistead Wellford, 1 formally make demand upon 
you for the portion of the trust fund in your hands which, in right 
of their grandmother, Elizabeth Mary Carter (nee Tayloe), thé y 
claim accrued to them upon the death of their aunt, Virginia Tay. . 
loe, under the will of their ancestor, John Tayloe. 


Respectfully, LEIGH ROBINSON. 


49 Exuipir W.T.S., No.6. Filed May 27,’85. R. J. Meigs 
Clerk. ' 


Wasuinoton, D. C. ie 26th, 1885." 
Mr. William Tayloe Snyder, trustee, &c. 

DEAR Sir: In behalf of Miss Etta Tayloe Smith, I hereby wits 
demand upon you for such portion of the trust fund in your hands 
as she may be entitled to in right of her grandmother, Henrietta 
Hill Key (nee Tayloe). 


) 
Trvly yours, RANDALL HAGNER. 


Subpena to Ans. , 
50 In the Supreme Court of the District of Columbia, May 27 dh, 
1885. 


Wa. ‘TAYLOE SNYDER, Trustee, Complainant, No. 9464. 
—— Equity Docket 24 

ADELAIDE E. Baker et al., Defendants. qe" vies 3 
The President of the United States to Adelaide E. Baker, Sarhh 
G. Baker, Penisco de Galé, Norberto Penasco de Galé, R. Carter 
Wellford, B. Randolph Wellford, Armistead N. Wellford, Virginia 
T. Lewis, administratrix, w. a., Virginia T. Lewis; Henry G. Lewis, 
Trapiere S. Lewis, Etta T. Key, Etta T. Smith, Joseph Hall Key, 
Charles E. Key, and Harriet HL. Key, and all unknown heirs of 

H. G. 5S. Key, and Henrietta H., his wife, defendants : 


You are hereby commanded to appear in this court at its frst 


- 
~q 


7 
eo. 


WILLIAM TAYLOE SNYDER, TRUSTEE. 19 


special term, occuring twenty days after service of this subpeena, and 
answer the exigency of the original bill, under pain of attachment 
and such other process of contempt as the court shall award. 
Witness D. K. Cartter, chief justice. 
[Seal S. ©. D. of C.] 
R. J. MEIGS, Clerk, 
By L. P. WILLIAMS, Ass’t Clerk. 


MrmMorANpDUM.—That the defendant herewith served is to enter 
appearance in this suit, in the clerk’s office, on or before the day at 
which this writ is returnable; otherwise the bill may be taken for 
confessed. 


51 Marshal’s Return. 


All the defendants within named and all unknown heirs of H. G. 
S. Key and Henrietta, his wife, not to be found. 

May 27th, 1885. ' 
CLAYTON McMICHAEL, Marshal. 


52 Order for Appearance of Absent Defendant. Filed May 27, ’85. 
R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia, the 27th day of 
May, 1885. 


Wa. TaAyLoe SNYDER, Trustee, } | | 
Us. No. 9464. Eq. Doe. 24. 
ADELAIDE E. Baker et al. { 


On motion of the plaintiff, by Mr. Charles D. Fowler, his soiicitor, 
it is ordered that the defendants, Adelaide FE. Baker, Sarah G. Pe- 
ndsco de Galé, Norberto Penasco de Galé, R. Carter Wellford, B. Ran- 
dolph Wellford, Armistead N. Wellford, Virginia T. Lewis, admin- 
istratrix, w.a., Virginia T. Lewis; Henry G. Lewis, Trapiere S. 
Lewis, Etta T. Key, Etta T. Smith, Joseph Hall Key, Charles E. 
Key, and Harriet N. Key, and all unknown heirs of H. G.S. Key 
and Henrietta H. Key, his wife, cause their appearance to be entered 
herein on or before the first rule day occurring forty days after this 
day; otherwise the cause will be proceeded with as in case of default. 


By the court: A. B. HAGNER, Justice, &e. 


True copy. ’ 
Test: — —, Clerk, &e. 
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D3 Answer of Virginia T. Lewis, Adm., et als. Filed Oct. 10th, 85 
BR. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia, Holding a 
Special ‘Term in Equity. 


WintntiaAM TAYLOE SNYDER, Trustee, ) 
vs. No. 9464. 
ADELAIDE E. BAKER ef al. ( 


The joint and several answers of Virginia T. Lewis, administra- 
trix, with will annexed, Virginia T. Lewis; Henry G. Lewis, and 
Trapiere 5. Lewis to the bill of complaint in this cause filed. 


These defendants, answering, say— 

They admit the allegations contained in the first, second, third, 
fourth, and fifth paragraphs of the bill. 

They believe that the extract quoted in the sixth paragraph of 
the bill from the will of John Tayloe is correctly set out, but for 
certainty they refer to the will itself, which is on file in the office of 
the register of wills of the District of Columbia, and ask that the 
same may be read at the hearing of this cause. 

They admit the allegations contained in the seventh paragraph 

‘of the bill. 
54 They admit the allegations contained in the eighth para- 

graph ‘of the bill, and, further answering, say that the defend- 
ant, Virginia T. Lewis, as administratrix, with the will of Virginia 
Tayloe annexed, was and is entitled to receive from the said com-_ 
plainant all the said property held by him as trustee, and to dispose. 
of the same in accordance with the will of the said Virginia Tay loe; 
deceased. 

That these defendants have no personal knowledge of the facts: 
alleged in ninth, tenth, and eleventh paragraphs of the bill, but, 
have no reason to doubt the same; and, further answering, these de-. 
fendants say that if such demands were ‘made on the complainant; 
they were made without any right, title, or interest on which to: 
found them; and, in addition, in answer to the tenth paragraph, they’ 
sav that the defendants, R. Carter Wellford, B. Randolph Wellford, 
and Armistead N. Wellford, grandebildren of a sister of the s: aid’ 
Virginia Tayloe, deceased, there being brothers, nephews, and neices 
living, have no interest in the trust fund under the laws of this Dis-. 
trict, even under the construction claimed by them or their counsel; 

of the will of John Tayloe, deceased. 
a In answer to the twelfth paragraph these defendants admit. 

that Virginia T. Lewis, as administratrix, with the will of. 
Virginia Tayloe annexed, demands the whole of the fund, and con- 
tends that the said Virginia Tayloe had a right to dispose of by will. 
the legacy of twenty thousand dollars left her by her father, the said 
John Tayloe, and the said Virginia Tayloe having died unmarried, 
and these defendants aver that such demand is well founded, and 
that the said Virginia Tayloe had the full right so by will to dis-. 
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pose of her property willed to her by her said father, John Tayloe, 
and that her right so to do is clear and full under the will of her 
said father, to which will reference is hereby made, and that the 
said fund now in the hands of the complainant rightfully belongs 
and should be paid over to the defendant, Virginia T. Lewis, as ad- 
ministratrix of Virginia Tayloe, with will annexed. 

These defendants have no personal knowledge of what contention 
or claim other persons may make for said fund, but aver that if any 
such claim or contention is made it is without right and totally un- 
founded. 

These defendants further aver that there is no room for 
o6 doubt as to the construction of the said will of John Tayloe, 
deceased and the distribution of the fund to the administra- 
trix pf the said Virginia Tayloe, deceased, and they so pray this 
court to decree, and also to allow them their costs in this cause in- 
curred. HENRY WISE GARNETT, 
Sol’r for Defendants. 


57 Ans. of R. Carter Wellford, B. R. Wellford, & A. N. Wellford. 
Filed Dec. 15, 1885. R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


WittiaAM Taytor Snyper, Trustee, 
v. - 9464, Eq. Doe, 24. 
ADELAIDE E. Baker et al. 


The joint and several answers of R. Carter Wellford, B. Randolph 
Wellford, and Armistead N. Wellford to the bill of complaint. 


These defendants are informed and believe that the averments in 
the bill are substantially correct, and that since the filing of the bill 
a portion of the fund in the hands of the complainant has been paid 
over to the defendant, Virginia T. Lewis. They refer to the will of 
John Tayloe and the codicils thereto, and ask leave to bring the same 
into court. at the hearing of this cause. These defendants aver that 
the sons of the said John Tayloe were very amply provided for by 
the said will, and the properties by them received comprised the bulk 
of the estate; that it was always considered in the family that the 
legacy of any daughter, upon her death without issue, was to go to 
her surviving sisters, and that this view, which was just and nat- 

ural in itself, was further supported by the legal opinion of 
08 John Tayloe Lomax, one of the executors of the will and an 

eminent judge and jurist of the State of Virginia, soon after 
the probate of the will. 

These defendants do contend, as stated in the bill, that upon the 
whole will of the said Col. John Tayloe it is clear that the testator 
intended his daughters’ portions, in case of any daughter dying 
without issue surviving her, to go to the surviving daughters or 
their respective issues. 

R. CARTER WELLFORD, 
Bb. RANDOLPH WELLFORD, 
ARMISTEAD N. WELLFORD, 

By LEIG H ROBINSON, Their Solicitor. 
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59 Ans. of Adelaide E. Baker et als. Filed Dee. 15, ’85. R. J. 
Meigs, Clerk. 7 


In the Supreme Court of the District of Columbia. 


SNYDER 
vs. 9464, Eq. 24. 
BAKER ef al. 


The defendants, Adelaide E. Baker and Sarah G. Baker de Penasco, 
and Norberto Penasco de Gale, answering the bill of complaint. . 


The defendants are informed and believe that the averments in 
the bill contained are correctly stated; that a part of the fund has 
since the filing of the bill been paid to Virginia Lewis. They refer 
to the will of Jolin Tayloe and the codicils thereto, and ask the court 
to let them bring the original will and the codicils thereto into court 
at the hearing of this cause, so that the court,in construing his said 


will and the codicils, may not be led into error by looking at an- 


unauthenticated copy thereof or by considering a portion only of 
said will. 
These defendants aver that the sons of the said John Tayloe were 
very amply provided for by the said will, and the properties by them 
received comprised the bulk of his estate; that it was always 
GO considered in the family that the legacy of any one of the 
daughters dying without issue was to go to daughters surf. 
viving in exclusion of sons; that an opinion to this effect was 


given by John Tayloe Lomax, one of the executors of the will anid 


a distinguished lawyer in his day, soon after the probate of the will. 
In the codicil to the will, dated the fourth day of March, 1825, the 
said John Tayloe states that James Baker having intermarried with 
his daughter Catherine, he gives a part of her fortune to James 
Baker absolutely and the rest to his daughter Catherine “ to her sep- 
erate use and to her representatives as designated and limited jn 
that clause of ” (my) his will in which he had made provision for 
his daughters, and that said James Baker shall enjoy no further 
part of the said Catherine’s fortune but as the seperate estate of his 
wife. These defendants submit that as the testator wished his ma?- 
ried daughter, Catherine Baker, to have the property on the same 
terms as the daughters mentioned in the clause of the will providing 
for daughters, and, as the daughters mentioned in said clause were 

single at the time of the making of the will, and, with the 
61 exception of Catherine, were single at the time of the making 

of the codicil, which facts they hereby aver, he intended that 
the designation of representatives in his will contained as to his daugh- 
ters should apply whether his daughters died unmarried or not, so 
that the sons, already amply provided for, should not share any 
more of his estate whilst there were surviving sisters; that the 
$20,000 given to a daughter dying unmarried, and, of course, witlr- 
out issue, should iake the same destination as the $20,000 of a daugh- 
ter surviving a husband and dying without any issue her surviving 


,» 
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They refer to the notice given complainant and the demand upon 
him by their counsel, which is exhibited with the bill, and make 
the same part hereof. 
ADELAIDE E. B. 
SARAH G. BAKEI 
By their solicitor,G F. APPLEBY. 


AKER, 
t PENASCO, 


62 Ans. of Guardian ad litem for Etta T. Smith, Infant Def., & Affi- 
davit. Filed Feb. 24th, 1885. R. J. Meigs, Clerk. 
In the Supreme Court of the District of Columbia. 


WititiaAM Taytog Snyper, Trustee, Complain- 


— » Equity, No. 9464. 
o. i 
Erta T. Smita et al., Defendants. 


The answer of James W. Greer, guardian ad litem as appointed by. 
the court for Etta T. Smith, an infant defendant, respectfully shows 
to the court— 

That said Etta T. Smith is an infant, and is therefore unable to 
answer the said bill of complaint in this cause filed, and she there- 
fore submits her riglits to the protection of the court. 
| JAMES W. GREER, 

Guardian ad litem for Etta 7. Smith, 
an Infant Defendant. 


Sworn to and subscribed before me this 24th day of February, A. 
D. 1886. 
R. J. MEIGS, Clerk, 
By M. A. CLANCY, Ass’t Clerk. 


63 Proof of Publication Against Abs. Def’s. Filed Jan. 30th, 1886. 
ht. J. Meigs, Clerk. 


WasHinaton, D. C., June 27th, 1885. 


Mr. Chas. D. Fowler, sol’r, to Washington Law Reporter, 631 F 
street, Dr. 
To pub. abs. def. notice, Snyder vs. Baker ef al., eq. 9464, 35.00. 
Ree’d payment, 
JOHN L. GINCK. 
D. M. Q. 


UNITED STATES OF AMERICA, | i 
District of Columbia, gees 


On this twenty-seventh day of June, A. D. 1885, personally ap- 
peared before me, the undersigned, a U.S. commissioner, David M. 
Oliver, in and forthe District aforesaid, being personally well known 
to me, and made oath in due form of law to the following statement, 
viz: That affiant is one of the publishers of the “ Washington Law 
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Reporter,” a newspaper published in the city of Washington, ,D. C.; 
that the annexed notice was published in said “ Washington Law 
Reporter ” once a week for three successive weeks, as follows: June 
13th, 20th, and 27th, 1885. 


DAVID M. OLIVER. 


Sworn and subscribed before me the day and year above written. 


[Seal U.S. Coin., D. of C.] 
LUCIAN O'BRIEN, 
United States Com’r. 


64 In the Supreme Court of the District of Columbia the 27th 
day of May, 1885. 


Wa. TAYLOE Snyper, Trustee, 3 
v. No. 9464. Eq. Doe. 24. 
ApELAIDE E. BAaKer et al. 


On motion of the plaintiff, by Mr. Charles D. Fowler, his solicitor, 
it is ordered that the defendants, Adelaide E. Baker, Sarah G. 
Penasco de Galé, Norberto Pendsco de Galé, R. Carter Wellford, B. 
Randolph Wellford, Armistead N. Wellford, Virginia T. Lewis, ad- 
ministratrix w.a.; Virginia T. Lewis, Henry G. Lewis. Tr apiere 8. 
Lewis, Etta I. Key, Etta T. Smith, Joseph Hall Key, Charles E. Key, 
Harriet Il. Key, and all unknown heirs of H. G.S. Key and Hen- 
rietta H., his wife, cause their appearance to be entered heréin on 
or before the first rule day occurring forty days after this day, other- 
wise the cause will be proceeded with as in case of default. 

By the court: A. Bb. HAGNER, Justice. 


A true copy. 


Test : Rk. J. MEIGS, Clerk. 


65 Decree pro confesso against Etta T. Key, Joseph Hall Key, G. E. 
Key, Ll. H. Key, & AU’ Unknown Heirs of H. G. 8. Key & 
H. H1., His Wife. Filed Jan. 30th, 1886. R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


Wa. TAYLOE SNYDER, amen | 
vs. >No. 9464. Eq. Doc. 24. 
ADELAIDE E. BAKER ef al. 


The order of publication heretofore passed in this cause having 
been duly published ordering the defendants herein to enter their 
appearance herein on or before the first rule day occurring forty 
days after the date of said order, to wit, the 27th day of May, 1885, 
and the defendants, Etta 'T. Key, Joseph Hall Key, Charles E. Key, 
Harriet H. Key, and the unknown heirs of H. GS. Key and Hen- 
rietta H., his wife, having failed to appear and answer the bill of 
complaint, it is this 30th day of January, A. D. 1886, by the court 
ordered, adjudged, and decreed that said bill of complaint be, and 
the same is hereby, taken pro confesso against the said defendants. 


CHARLES 8. JAMES, Justice. - 


SAN Mak, AO AR PUR inet Re ~ 


a 
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66 Subpena to Answer. 
in the Supreme Court of the District of Columbia, Feb’y 23rd, 1886. 
'M. I. SNYDER et al., Co ainants, : ; 
Ws. 7. Syyper et al., Complainant ) No. 9464. 
against 


ae —— 
A. E. Baker et al., Defendants. quity Docket 24. 


The President of the United States to Etta T. Smith, defendant: 


You are hereby commanded to appear in this court at its first 
special term occurring twenty days after service of this subpmna, 
and answer the exigency of the original bill, under pain of attach? 
ment and such other process of contempt as the court shall award. 

Witness D. K. Cartter, chief justice. 

[Seal S. C. D. of C.] 
.. J. MEIGS, Clerk, &c., : 
t. J. MEIGS, Jr., Ass’t Clerk. 


os 


By 

MemMorANDUM.—That the defendant herewith served is to enter 

her appearance in this suit in the clerk’s office on or before the 

day at which this writ is returnable; otherwise the bill may be 
taken for confessed. 


67 Marshal's Return. 


Served Etta T. Smith Feb. 24th, 1886. 
ALBERT A. WILSON, Marshal. 


68 Decree Appointing James W. Greer Guardian ad Litem for Infant 
Def., Etta T. Smith. Filed Feb. 24th,’36. R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


Witi1am TayLoe Snyper, Trustee, 


vs. : | ; 

' i ae he No. 9464, Equity 

ADELAIDE E. Baker, Erra T. Samira, et a | : a, Equity. 
Defendants. 


Etta T. Smith, one of the infants, being here produced in open 
court, and it appearing to the court that she has been duly served 
with process and is over fourteen years of age, and that she nom- 
inates James W. Greer as her guardian ad‘litem— 

It is by the court, this 24th day of February, A. D. 1886, ordered, 


-adjudged, and decreed that James W. Greer be, and he is hereby, 


appointed guardian ad /item to make answer for said infant defend- 
ant, Etta T. Smith. ne 
W. 8S. COX, J. 


4—401 
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69 Decree. Filed Apr. 10,’86. R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia, Holding a Special 
Term in Equity. 
° 
WititiaAM TayLore Snyper, Trustee, Compl’t, 
vs. No. 9464. : 
ApELAIDE E. Baker et al., Def’ts. ; 


This cause came on to be heard at this term and was argued,.and 
thereupon, upon consideration thereof, it is this tenth (10th) day of 
April, in the year of our Lord eighteen hundred and eighty-six, 
A. D. 1886, orderec, adjudged, and decreed as follows: | 

That the defendant, Virginia T. Lewis, administratrix with the 
will annexed of Virginia Tayloe, deceased, is entitled to receive and 
that the complainant pay to her or her solicitor the whole amount 
of the trust fund held by him (the complainant) which was: be- 
queathed by the will of John Tayloe to and for his daughter, the 
said Virginia ‘Tayioe, deceased, the said trust fund having passed 
under the will of the said Virginia Tayloe; and this cause is hereby 
referred to the auditor of this court to state the trustee’s account. 

W. 8S. COX, J. 


70 Report of Auditor with Vouchers & Exhibits. Filed Apr.-14, 
86. R. J. Meigs, Clerk. : 


In the Supreme Court of the District of Columbia. 


WituraM TAYLOE Snyper, Trustee, : 
v No. 9464. Equity Docket 24. 


ADELAIDE E. BAKER ef al. 


This cause is referred to the auditor to state the account of the 
complainant, trustee. | 
After due notice I proceeded to execute this order of reference and 
return the said account stated in the schedule herewith. 
The complainant is trustee in cause No. 8228, in equity, in this 
court and as such trustee holds the fund which is the subject of cén- 
troversy in the present cause. He has settled three accounts of his 
trust in the said cause and the present accounting is for the purpose 
of an ascertainment of the balance of the fund remaining in pis 
possession and to be transferred and delivered to the defendant, 
Virginia ‘Tayloe Lewis, administratrix c. t. a. of Virginia Tayloe, 
deceased. 
In Schedule A I have stated the said trustee’s account, charging 
him with the balance of the fund remaining in his possession at the 
date of the last settlement of his accounts in equity cause 8228, 
together with the several sums of money received by 
71 him during the intervening period by way of income aad 
revenue. t 
I have given the accountant credit for costs and expenses, includ- 
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ing the balance of costs in equity cause 8228 and the costs of the 
present proceeding ; also the usual commissions upon the collections 
of income and an allowance of an extra fee to the complainant’s 
solicitor for filing the bill and subsequent proceedings in the pres- 
ent cause. 

As this trustee should be acquitted as well in cause 8228 as in 
the present, I have stated this account in duplicate for the purpose 
of having it filed and acted upon in both causes. 


JAS. G. PAYNE, Auditor. 


— 
72 SCHEDULE A. 
In duplicate. 
Account of William Tayloe Snyder, Trustee. 
1885. Dr. 
Jan’y 30. To balance in his hands as per last report of 
auditor in cause No. 8228, in equity—cash_. $37 31 
United States bonds, par value, $18,500.00: 
July 1. To interest on U.S. bonds.......... 185 00 
—- =: ™ —— — eee 140 00 
1886. 
sins auth yg ae ling ditto ee 
April 1. “ a  ptlinei -- 140°00 
———_ 605 00 
Tetel U. G SOG, FE CRED cn ccunnausemen $542 31 
"Cr. 
ronan dae Tie Fe iit tien ene 7 50 
ee le ie eecncoces 51 20 
| CORI Oe BE ditietieeetceccecnns «(OO : 
“ extra fee to solicitor for complainant in this 
| 
“ delivered to Virginia Tayloe Lewis, admin- 
istratrix d. b. n. of Virginia Tayloe, deceased, 
= U.S. bonds, par..-.----.---- 4,000 00 
Aube? Diccnidnstnnn cocccong 20 00 
Balance of G60 .acncssunedsnum a 
= US SORGe Gidcennan 14,000 00 


$18,500 00 $642 31 $642 31 


73 To be delivered to Virginia Tayloe Lewis, administratrix, 
&e.— 
Cash, 448.11. 
U.S. bonds, par value 14,000.00. 


J. G. PAYNE, Auditor. 
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74 In the Supreme Court of the District of Columbia. | 
SaturDAY, April 10, 1886—12 o’clock m. 


SNYDER 
v. 

SAKER. 

William Tayloe Snyder appears as trustee and makes the follow- 
ing statement: 

Since the filing of the auditor’s report March 16, 1885, he has re- 
ceived the following quarterly dividends payable on the lnited 
States consols of 1907 with which he was charged in said rept to 


wit: 


OGY Ist, ISSO. 2000 cccwcesncc cosues consenemngeeninn $185 00 
ELAN LAOS RENT RTO AES 140 OO 
Peels 1, TOSS 2. ccwe cnt wtn one cnc wminnininnbpipiaiils 140 00 
BONE 5, BOGS .20e cone conn cccesunninn scnmmmnemingaiialiiin 140 00 


He claims credit for the following payments: 


April 2, 1885, by deposits for costs in this causes... $10 00 
On or about July 13, 1885, transfer of United States con 
sols (of 1905) in par value to Henry Wise Garnett, 
Esq., solicitor for Virginia Tayloe Lewis, one of the 


es BR SO i hii cin tewwnnnnsid snes 4,500 00 
July 21, 1885, by amount paid Washington Law 
70 Reporter for publication of notice to absent de- ' 
I ii I I ia ci cients teiencibiianaliiiaciatl 5. 00 
In the said auditor’s report he is charged with the bal- 
IE FUE Oe To chit icin ncintnincinnnncdmiaiie 37 31 
He is also charged with United States consols ( (1905) in 
BR VEER. ncn nweccg panne emmnpngnes cations ._-. 18,500 00 
He has on hand United States consuls (1905) par value- 14,500 00 
BOE CHER. cncccdmecewns cms penivennisten shinies 627 31 


76 Order Confirming Auditor’s Report. Filed Nov.1,1886. R. J. 
Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


Wm. Taytor Snyper, Trustee, } : 
Us. Equity, No. 9464. — Eq. Doe. 24. 
ADELAIDE EK. BAKeEr et al. 


Upon motion of Chas. D. Fowler, solicitor for the complainant, it 
is this first day of November, 1886, ordered that the auditor’s report 
filed herein April 14th, 1886, be, and the same is hereby, finally 
ratified and ecoufirmed. a 


CHARLES 8. JAMES, Justice. 


=e & 


WILLIAM TAYLOE SNYDER, TRUSTEE. 29 


77 Proceedings in General Term. 


Monpay, March 28, 1887. 
Session resumed pursuant to adjournment. 
Present: Justices MacArthur, Hagner, and James. 


Ww. Tayror Snyper, Trustee, 
vs. 9464. Equity Doe. 24. 
ADELAIDE E. Baker et al. 


This cause coming on further to be considered upon the record 
and the argument thereon had, and the court, being of the opinion 
that the decree of special term of April 10,1886, appealed from is cor- 
rect, affirms the same: from which decision and decree the defend- 
ants Wellford pray and are allowed their appeal. to the Supreme 
Court of the United States now here in open court taken. 


78 Appeal Bond. Filed April 16, 1887. 


In the Supreme Court of the District of Columbia, the — day of 
, 188-. 


WitiiaAM 'TAYLOE SNYDER 
vs. No. 9464, Equity. 
R. Carter WELLFoRD et al. . 


Know all men by these presents that we, R. Carter Wellford, B. 
Randolph Wellford, Armistead L. Wellford, and C. E. Wellford, 
are bound unto the above-named William Tayloe Snyder in the 
sum of five hundred dollars ($500.00), to be paid to the said Wil- 
liam Tayloe Snyder, his executors or administrators; to which pay- 
ment, well and truly to be made, we bind ourselves and each of us, 
jointly and severally, and our and each of our heirs, executors, and | 
administrators, firmly by these presents. 

Sealed with our seals and dated this 11th day of April, 1887. 

Whereas the above-named R. Carter Wellford, B. Randolph 
Wellford, and Armistead L. Wellford have prosecuted their ap- 
peal to the Supreme Court of the United States to reverse the 
decree rendered in the above suit by the said supreme court of the 
District of Columbia: 

Now, therefore, the condition of this obligation is that if the 
above-named R. Carter Wellford, B. Randolph Wellford, and Ar- 
mistead L. Wellford shall prosecute their said appeal to effect and an- 
swer all damages and costs if he shall fail to make good /is plea, then 
this obligation shall be void; otherwise the same shall be and re- 
main in full force and virtue. 


R. CARTER WELLFORD. —_ 
R. RAND. WELLFORD. SEAL. | 
A. L. WELLFORD. [SEAL. | 
C. E. WELLFORD. | SEAL. | 


30 R. CARTER WELLFORD ET AL. VS. 


Sealed and delivered in presence of— 
J. B. GENTRY, 
M. A. POWERS, 
As to C. E. Wellford. 
EDW’D H. FITZHUGH, 


LEWIS RAWLINGS, \ 
_Asto A. L. Wellford & B. Rand. Wellford. ' 
M. B. GARLAND, ‘ 
L. D. WARNER, 
As to R. Carter Wellford. : 
79 OFFICE OF THE U.S. Arrorney, E. D. Va., 


tICH) OND, VA., April 11, 1887. 


[ hereby certify that C. E. Wellford, the surety who has signed the 
within bond, is known to me as a resident of the city of Richmond! 


Virginia, and a citizen of the United States, and is amply sufficient 


security for the amount thereof, and that the bond is good. 
JAMES LYONS, 
Ass't U.S. Att'y, E. D. Va. + 


Approved April 16, 1887. 
A. Bb. HAGNER, 


Asso. Justice, &e. 


P 
é 
80 AUTHENTICATION OF RECORD. 
Clerk’s Certificate. | 
CLERK’s OFFICE, ‘ 


SuPREME CourT OF THE District OF COLUMBIA. ° 


I, R. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true copies of originals 
on file and of record in said office, and that said originals togethér 
constitute the record of the proceedings of said court in this cause: 

Witness ny hand and the seal of said court this 31 day of Augusé, 
1887. 

[Seal Supreme Court of the District of Columbia. ] s 
t. J. MEIGS, Clerk, , 
By R. J. MEIGS, Jr, ; 


Assistant Clerk. 
Justice’s Certificate. 


[, E. F. Bingham, chief justice of said court, do certifv the foré- 
going attestation by R. J. Meigs, clerk of the said court, to be in due 
form. ’ 

Witness my hand and seal this 31 day of August, 1887. 

E. F. BINGHAM, [seat.] . 
Chief Justice. 


~ 


—-——§ 


WILLIAM TAYLOE SNYDER, TRUSTEE. ol 


Clerk's Certificate to Justice’s Official Character. 


I, R. J. Meigs, clerk of said court, hereby certify that E. F. Bing- 
ham, whose genuine signature is subscribed to the foregoing cer- 
tificate, was at the time of signing and attesting the same chief 
justice of said court, duly commissioned and qualified. 

Witness my hand and the seal of said court this 51 day of August, 
1887. | 

[Seal Supreme Court of the District of Columbia. ] 
R. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr., 
Assistant Clerk. 
[Endorsed :] Authentication of record. 


Endorsed on cover: District of Columbia supreme court. No. 
401. R. Carter Wellford, B. Randolph Wellford, and Armistead L. 
Wellford, appellants, vs. William Tayloe Snyder, trustee. Filed 
September 16, 1887. 
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[in tas 
- 
Supreme Court of the United States. 
OCTOBER TERM, 1890. 
R. Carrer WELLForD., ef @/.. 
ah # No. LOD, 
Wa. TAYLOF SYNDER, 7vis/ee. 
> . Se 
Appellants’ Brief. 
This litigation arises on a Bill of Interpleader, 
' tiled by the trustee, Snyder, for the construction of 
the will of John Tayloe. The decision of the court 
below was adverse to the claim of the appellants, 


who are descendants of one of the testator’s dangh- 
ters, 

After appropriate provision for his wife, the tes 
tator provides for his several sons. It is obvious, 
and it is in effect admitted, that the provision made 
for each of these sons was greatly in excess of the 
interest bestowed upon the daughters. In the case 
of two of the sons, the testator’s gift is subject to an 
annuity of S400 per annum from each, settled upon 
the testator’s daughter-in-law Maria Tayloe. The 
testator next gives to his grandson, John Tayloe, 
Jr., and his heirs forever, two plantations in Mary- 


land: ** provided, howerer, that if my said grandson ° 
shall die unmarried, under age, and without iskue, 
thal then, in that case, the property herehy left him 
(iS 1/0 PUss and revert lo my own right heirs.” | Ree.. 
p. 7.) The estate of the grandson is likewise charge 
able with $400.00, another part of the said annuity 
to be paid to Maria Tayloe, his mother. The pro- 
vision for the grandson and the daughter in-law js a 
key-note to the whole will. The testator, It Is seen, 
considered marrying and having children a ground 
not for restricting, but for enlarging an estate ; and, 
secondly, that fora woman, unburdened by offspring 
requiring her support, 81,200.00 per annum, forthe 
term of her natural life, was an adequate provision. 
The testator then gives and devises to aud/ Ais séns, 
in joint tenancy, his estates, plantations, iron works, 
&e., in Bottetourt County Virginia; and, again, **/o 
all my sons, all my tradesmen and mechanics. of 
every description, Xe. 
Here the provision for the male descendants panses, 
and the testator addresses his mind to the female 
line. First, he gives to the children of his niece, 
Jane Beverly, all his Kentucky lands, to be equally 
divided amongst them, but ‘tin case any of them 
should die withou? issue living at the time of his. or 
her death, then the share of such child so dying 
shall go to the surviving children, and to the issue 
of such of them as may be dead. And incase of the 
death of all the said children, wi/houl issue living 
al the time of their deaths, then the said Kentucky 
lands to revert to my own right heirs.”’ ( Ree.. p.&.) 
Hlere, again, we see the manifest determination of the 
testator, that no part of his estate should be be- 
stowed absolutely on any of his descendants, whether 


direct or collateral, unless he or she left offspring to 
succeed to it. 

The testator, then, referring to the fact that he 
had settled $10,000 upon his daughter, Mrs. Key, at 
the time of her marriage, gives her $10,000 more, 
“to besettled pon her, to herownseparate use, during 
her life, and after her death, upon her children and 
their descendants.” (Ree., p. 8.) This, in effect, 
gave to Mrs. Key what had been previous y given to 
Mrs. Maria Tayloe, viz: 31,200 per annum for the 
term of her natural life,-coupled with a remainder 
to the children of Mrs. Key. Then follows the par 
agraph which is the subject of this controversy. 


‘*T give and bequeath to my daughters Cath- 
erine, Elizabeth M., Virginia and Ann Q. Tay- 
loe twenty thousan ! dollars apiece, to be vested 
in United States Bank stock or in Government 
securities, which stock or securities, 1 do hereby 
direct that my executors, hereinafter named, 
shall hold in trust for mv said daughters re 
spectively, and shall apply the dividends, In- 
terest, or protits of the said steck or securities 
to the use and benefit of my said daughters, 
Catherine, Elizabeth M., Virginia and Ann OQ. 
Tayloe severally, and respectively, as the said 
dividends, interest and profits shall accrue, and 
from and after the intermarriage of any of them, 
then, my said exeeutors shall hold the = said 
bank stock or other securities belonging to said 
daughter so marrying, in trust for the following 
purposes, that is to say, in trust for the main- 
tenance of her and her husband during their 
joint lives, then in trust for the survivor of the 
said husband and wife during his or her life, 
and after the death of sueh survivor then in 
trust for such issue as she may leave at the time 
of her death, and in case she may die without 


4 ; 


leaving such issue, then in trust for her surviv- 
ing sisters (my other daughters), and the issue 
of any deceased sister, such issue taking such 
share as the deceased sister whom they repre- 
sent would have taken had she been alive to 
take, and it is my intention that the said stock 
or securities, as also the dividends, interese, or 
profits thereof shall be utterly free from ‘the 
power or control of the husbands of my said 
daughters.’*>  (Id.) 


The testator then constitutes certain real and per- 
sonal estate to be a fund set apart for the payment 
of debts and legacies, empowering his executors to 
sell and dispose of the real estate so set apart, and 
apply the money arising therefrom to the purposes» 
intended; and the better to secure the payment of 
his ‘daughter's fortunes,” he directs that if: the 
funds appropriated for the payment of debts and leg: 
acies be insufficient, his estate generally be charged 
to make up the deficiency to Ais said daughters. 
(Id., p. 9.) He then directs the plate, in his Wash- 
ington house, after his wife’s death, to be equally 
divided ‘‘among all my sons; his stock of liquors 
and spiritson hand at his death to be equally divided 
‘among allimy sons; and should there be any nur 
plus of the fund set apart for the payment of debts 
and legacies, the same to be equally divided “‘aniong 
his sons, other than the son to whom Mount Aiby is 
devised.’ Finally, ina codicil the testator mentions 
an advance of 85,000, to his daughter Catherine, 
upon her marriage with James Baker, the remaining 
interest bequeathed to her to be held in trust ‘* tO 
her separate use and to her representatives, as desiq- 
nated and limited in that clauseinivhich Thare made 


provision Sor “Mi da miphte re." Ge p. {1.) 
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death, ¢« question now arises what was the provision 
issve..ein made for his daughters. This is the testa- 
ot/.or's distinet provision for them. Kvery other resid- 
uum goes to the sons: the only possible increment 
to any daughter's portion must be derived from the 
failure of some other daughter's line. 

lt does not have to be arqued that if a testator gives 
an ahsolute interest in lands or pe rsonalty and atter- 
wards shows that he means the donee to take a less 
estate, the prior gift will he so restricts d. Sheet’s 
Estate, 52 Pa. St., 257: 3 Greenleaf’s Cruise, 343: 
as whe Ve lhe de rise 7S OF li gale CXS US€ deprived of lhe 
right of alienation, or the property is directed to re- 
main free for their children or heirs, and they are 
to have the use or income only for life. Uriel’s Ap- 
peal, 86 Pa. St., 3886; Terry vs. Wiggins, 47 N. Y., 
512: Bellvs. Warn, 4 Uon., 406; Collier vs. (1riMsey, 
36 Ohio St., 22; Baartler vs. Bowzer, 19 1d., 490; Smith 
vs. Bell, 6 Pet., 76. ** The limitation in remainder 
shows that in the opinion of thetestator the previous 
words had only given au estate for life’ Td. ‘If 
expressions be used which show with sufficient cer- 
tainty that a qualified gift was intended, a court of 
equity will look to the clear intention of the testator, 
and raise a constructive trust, where none has been 
declared.”’ Lucas vs. Lockhart, 10 Sm. & M., 456. 
Thus, where property was bequeathed in trust for 
the testator’s daughter, ‘‘and her heirs born and 
to be born.”’ Held, that the bequest vested in the 
daughter a lifeestate in the property with remainder 
to her children, whensoever born. Woodruff vs. 
Woodruff, 32 Ga., 361. **The creation of a trust, 
the direction to pay over income, and the gift of the 
remainder after the death of the cestud que trust con- 


6 eviv- 


, sue 
trol the general words of gift and are incons: ), 
with absolute bequests.” Burues vs. Richlain. 


Gray, 514; Buller vs. Gray, 5 Ch. App., 26. 


In the case of Voe vs. Willer. the court said 2 


‘*Ilere, in the first instance, the gift is made 
lo the danghte rv absolutely, aud to lhe exclusion 
of everybody else; but the testator immediately 
adds, that the subject of the gift shall be hers 
and her children’s forever.’ 


Held that the daughter took a life estate with 
remainder to her children, St N.d., Rg. 2385; 8. 2. 
Dean vs. Lfurt, 62 Ala., 309: Pillow vs. Wade, 31 
Ark., 683. : 


Hence, itis clear, that the initial words of the par- : 
agraph in controversy decide nothing, but that the 
terms of the trust and power reposed in the execu. 
tors determine everything. 

It is submitted, that the intent of the testator, and 
the right construction of this paragraph is the 
sume, as if after the words, ‘‘ severally and respect- 
ively as the said dividends, interest and profits shall 
accrue,’ the testator had proceeded as follows 
‘And from and after the intermarriage of my said 
daughter Catharine, then my said executors shall. 
hold the said bank stock or other securities belong-' 
ing to said daughter so marrying, in trust for the fol-* 
lowing purposes, that is to say, in trust for the 
maintenance of her and her husband during their: 
joint lives, then in trust for the survivor of the said 
husband and wife during his or her life, and after 
the death of such survivor, then in trust for such is- 


sue as she may leave living, at the time of her 


-~ 


death, and in case she may dir without leaving such 
issue, then in frust Sor her SUTEECTHG siele rs. (Wee 
other daughters); and from and after the intermar- 
riage of my said daughter Elizabeth M., then my said 
executors shall hold the said bank stock or other 
securities belonging to said daughter so marrying, 
in trust for the following purposes, that is to say, 
in trust for the maintenance of her and her husband 
during their joint lives, then in trust for the sur- 
vivor of the said husband and wife during his or her 
life, and after the death of such survivor, then in 
trust for such issue as she may leave at the time of 
her death, and aT (IN she May die without leaving 
such issue, then in trust for her surviving sisters, 
(my other daughters); and from and after the mar- 
riage of my said daughter, Virginia, then my said ex- 
ecutors shall hold the ssid bank stock or other se- 
curities belonging to said daughter, so marrying, in 
trust for the following purposes, that is to say, in 
trust for the maintenance of her and her husband 
during their joint lives, then in trust for the sur- 
vivorof such husband and wife during his or her life, 
and after the death of such survivor, then in trust 
for such issue as. she may leave living at the time 
of her death, and in case she Mat dit without lear- 
ing such issue, then in trust for her surviving sisters, 
(J+ other da nayhte TS }. Ae.’ 

It is submitted that the testator sought to accom- 
plish the effect of four different repetitions of the 
same words, by making the identical terms applica- 
ble to ‘any of them >> that these words, *‘any of 
them,” constitute the Antecedent, which is in hismind 
and contemplation to the end of the paragraph, and 
travels with him and is referred to by him inall that 
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follows—being the provision and reversion intended 
for the benetit of the testator’s daughter's, and for 
them only. 

At the time this paragraph was written, each of 
these daughters was unmarried, and the paragraph 
was Written In evident expectation that none of them 
would remain so. The testator meant to say, I give 
these legacies to my daughters and their -+husbands 
during their lives, and to their children after them, 
and where there are no children to take, the share 
which would go to children, if there were any, tothe 
surviving sisters. If one of these unmarried daugh- 
ters had died intestate immediately after the death 
of the testator, would the testator’s intent liave been 
carried out by distributing her legacy to alé the next: 
of kin of the testator, male as well as female ? 

It so happened that the testator’s daughter Vir- 
ginia Taylor never married, and, of course, therefore, 
when she died, left no children. It is cantended, 
and by the court below decided, that the words ‘in. 
case she may die without leaving such issue,’’ &e., 
gramatically refer only toa ‘*daughter sd marry- 
ing.”’ The argument, rigidly carried out, would 
amount to saying that the testator only ineant to 
qualify the estate in case a married daughter had 
children. In the decision of this question in the 
court below, the following language is employed : 


* Tf the entire clause had been four times ex- 
pressed in the will, each repetition referring to 
only one daughter separately, how could the 
added words declaring what should hap pe di trom 
and after the marriage of Virginia, by possi- 
bility apply if Nirginia should not marry at 
all.’ Snyder vs. Baker, 5 Mackey, 458. 


‘) 


It is agreed that the repetition does not make any 
difference in the true meaning of the clause; but it is 
respectfully submitted that it discloses the impossi- 
bility of the construction arrived at by the court 
below. 

There can be discovered in this will no encourage- 
ment to the celibate or monastic life. On the con- 
trary, so far as the testator’s system of rewards and 
and punishments can accomplish it, it is marriage 
which is rewarded. Property is limited not because 
the beneficiaries of the testator’s bounty do leave de- 
scendants, but because they do not. The testatoris 
not making a distinction between married and un- 
married daughters, but between the male and female 
line. Suppose, ina different case, but governed by 
the same phraseology, an unmarried daughter had 
left children, would she, because **not so marry- 
ing,’ take an absolute estate which she could dis- 
pose of as she pleased ¢ 

Again, did the testator seriously mean to say, a 
widowed daughter without children shall have only 
a life estate in the Income, with no power to dispose 
of anything at her death, while a daughter who has 
never married at all, may bestow the corpus of the 
estate where she pleases, and if she make no disposi- 
tion whateverit shall go, not to ** her surviving sisters, 
my other daughters,” but to her next of kin gener- 
ally, brothers as well as sisters. Why should the 
testator make this remarkable discrimination, that 
the reversion of an unmarried daughter’s interest 
may be shared by her brothers, although the rever- 
sion of a married or widowed daughter's interest 
shal! in no case go to them, until the female line is 
extinct / 


la 


' 

[t is not unusual for the facts of a case to show 
a.latent inaccuracy and wrong relation to antecedent, 
(Aelly v. Bronson, 26 Minn., 361. 

If it be necessary to effectuate os genel val: inten- 
tion of the testator clearly revealed in the body of 
the will, the grammatical construction of a particu- 
lar clause will be disregarded. O° Neal v. Boozer, 4 
Rich. Eq., 22; Aei/h v. Perry, 1 Dessau, 351); Rob- 
erts v. Watson, 4 Jones, L., 319. F 

The trne meaning of words used in a will ts to be 
arrived at by considering them not only in their re 
lation to the clause immediately in question,’ but to 
the whole will. Dosfon Safe Deposit Co. vi Coffin 
(Mass.)8 L. R. A., 740; 25 N. E., 30. 

The mere grammatical or ordinary sense of words 
used in a will is not to be adhered to if it would be 
repugnant to or inconsistent with the remainder of 
the instrument. /d. 


In construing a will grammatical accuracy may be 
disregarded : and it should be read with a view to 
the situation and circumstances of the testator. 


Peose v. Mellose. {) Mo.. DOO. 


‘It is common to gather some aid, in. giving 
adifinite construction to a particular ; legacy 
from those legacies which immediately pree ede 
and follow it.”’ (2 Redfield on W ills, dsv. ) 
The paragraphs in which the testator’ makes 
provision for his daughters are two; the pars 
graph in which he makes provision for Iis mar- 
ried daughter, Mrs. Key, and the words imme- 
diately following in which he makes provision 
for his unmarried daughters. Whether these 
five children were married or single, they were 
equally the daughters of the testator, and the 
provision which he made for his ** daughters’ 


1] 


can only be discovered, from the provision which 
is made for all of them. Is there then any rea 
son to believe that, in the paragraph in contro- 
versy, the testator intended to give his unmar 
ried daughters a greater estate than he had 
given Mrs. Key, upon condition that they 
should remain unmarried‘ Is it probable that 
in contradiction of the whole scheme and policy 
of the rest of the will, the testator, in this one 
paragraph, intended to put matrimony under a 
ban, and to put a premium upon celibaey ? 
that he meant to say, *‘l give you 820,000, ab- 
solutely, if vou are a spinster without children, 
but for life only, if you are a widow without 
chidren.”’ 


Why should he in this Wiis seek to visit one whom 
life had so grievously forsaken / 

Each of these daughters being unmarried at the 
date of this writing, the testator makes his dispo- 
sition, not in reprobation, but in contemplation of 
the marriage of all of them. When he directs that 
“from and afler the inte) MALTIAGE of aN of fhem,”’ 
the trustees shall hold in trust for the maintenance 
of her and her husband during their joint lives, he 
means in trust for the maintenance of auy of them 
and her husband. When he says, ‘in trust for 
such issue as she may leave at the time of her death,”’ 
‘he means in trust for such issne as any of (hem may 
leave at the timeof death, When he says, ‘in case 
she shall die without leaving such issue, then in trust 
for her surviving sisters,” he means in case any of 
them shall die without leaving such issue. The 
ground of dissent from this view is due to the fact 
that the testator took the decent precaution to con- 
template that the marriage of his daughters would 
antedate the birth of issue from them. Surely it 
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was not the intent of the testator to say a:married 
daughter with children will take the bequest for life, 
but an unmarried daughter with children will take 
it absolutely. 

When the testator says, * It is my intention that 
the said stock or securities shall be utterly free from 
the power or control of the husbands of my said 
daughters.” Whowere these husbands of the future? 
Clearly the husbands of s‘any of them.” : 

The testator’s intention plainly was to sécure to 
each of his daughters, whether married or single, the 
income arising froma stated sum, and from and after 
her death, and her husband’s, the fund itself to her 
offspring, and in defautt of such offspring, to her sur- 
viving sisters. } 

The paragraph immediately succeeding the bequest 
to Mrs. Key and the four unmarried daughters, be. 
gins (Ree., >. tap ** and the better to secure the pay- 
ment of these, my daughters’ Jortunes, 1 do direct, 
&e.."" 7. ©, this $100,000 is set apart to be *‘imy 
daughters fortunes,” to whom alone under these 
provisions it shall go as long as one of them is left 
to take. The testator treats the two paragraphs, the 
one providing for Mrs. Key, and the other providing 
for the unmarried daughters, as being identical pro- 
visions, the provisions *:/or these my danghters? 
fortunes.” : 

He does this once more, when a daughtef subse- 
quently marries—the testator’s daughter Catherine. 
On the occasion of this marriage, the husband re- 
ceives $5,000 and the remaining 815,000 is settled on 
the daughter ‘to her separate vse and to her repre 


sentatives, as desiquated and limited in that clause 
> 


in which 1 hare made provision for ny daughters, 


(Ree., p..11.) 


The clanse in which this provision is made is the 
viause in controversy. ‘The testator, therefore, says 
by this codicil, ‘*the clause in which I have made 
provision for my unmarried daughters is the meas- 
ure of the provision for this married daughter.” 
The limitations and the representatives to take are 
the same in both cases. Three other daughters are 
then single, and the testator says: 


‘The provision | have made for the single 
ones is identical with that which I make for this 
married one. The way to find out the trusts 
upon which the property is held for this married 
sister Is to read the trusts declared for the single 
sisters.”” : 


Conversely, to apply the trusts to the case of a sin- 
gle sister, we have only to know what they are in 
the case of a matfried sister. 

By lhus identifying lhe provision made for Mrs. 
Baker with the provision aly Cady made for Mrs. hey 
and her unmarried sisters. the testator shows con 
clusively that he himself did not intend any differ- 
encetinthelimitationover after thedeath of adaughter 
whether she was married or single. 

This mode of applying a standard and exponent 
of intention was employed in North Carolina in the 
case of Bridges vs. Wilkins, which was a bequest to 
six sisters, one of whom was married, ‘** not to go to 
any but my sisters directly and their progeny, and 
not to their husbands.’ This language, said the 
Court, ‘* 7s applied equally lo all the sisters, and the 
court cannot make ani distinction hetiween them.” 


(3 Jones Equity, 345. ) 
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In the case at bar, it is clear the testator did not 
intend simply to create a separate estate for the 
daughter, free from the control of the husband. for 
he expressly gives the use of the income to the hus- 
bands during their lives. Indeed the,solitary in- 
stance in which he gives the principal of any part of 
this fund, is where by the eodicil above referred to 
he bestows 85,000.00 on James Baker, the husband 
of his daughter Catharine. The object:in giving it 
to trustees is to protect the remainders. 

In the case at bar, until the death of ea¢h daughter, 
the corpus or principal is vested in trustees for the 
ultimate purpose, viz: the distribution among the 
other sisters, upon the death of that one leaving no 
children. When property is conveyed to trustees 
merely to create the separate use of a married woman, 
upon the death of the husband, the use would be im- 
mediately executed in the widow. Roberts vs. Mosely, 
51 Mo., 282. 

The corpus of the estate is fully and distinetly 
vested in the trustees, and put under their control. 
The bequests to the daughters, irrespective of cover- 
ture, are only of the annual income, as it accrues. 
At no period of her life, did Virginia Tayloe have 
the right to assign or dispose of anything more than 
one year’s income, how did she acquire any greater 
right after she was dead ? 


Il. 


In the case of Mrs. Key the testator settled 890.000 
on her for life, with the remainder to her children. 
In the case of the others he directs, in effect, that the 
dividends, interest, or profits of 820,000 shall be ap- 
plied to the use of each up to and until her marriage, 


i 


—an event which it is plain the testator expected to 
precede death. Further, in providing that only the 
dividends, interest, or profits, shonld be paid to the 
unmarried daughters during life, the testator did, 
in legal implication and effect, limit the estate, just 
as he had done by express words in prior instances. 
An estate for life, remainder to children, and in- 
come of fund-principal to children, are identical equa- 
tions. 

A gift to a trustee of personal property, without 
words of limitation, vests in him the whole estate 
subject to the trust. (//anson vs. Worthington, .12 
Md., 418. 

Where it is the manifest intent to sever the pro- 
duct from the souree a bequest of the income does 
not and cannot carry an absolute estate in the prin- 
cipal. (Bently VS. Hlauffiman, 86 Pa., st., 99.) 

A married woman may charge in equity a trust 
estate secured to her, to the extent of her interest in 
it, but no further; and hence, (/ only the proceeds 
are sellled to her use, she cannot charge or encumber 
the corpus of the estate. (Prewit vs. Land, 36 Miss., 
AND.) 

A bequest to trustees of a fund, with directions to 
pay over the income as it accrues to the ces/ui que 
frust, and upon the trust, equally distinet to retain 
the principal during the life, and until after the 
death of the beneficiary, to await and satisfy other 
trusts which are then expected to arise, does not give 
to the beneficiary the possession or disposal of the 
principal. 

[In the case at bar the legutee could not touch the 
principal at any time during her life. She was en- 
tited to the annual produce only; of this and this 
only could she dispose of as she pleased. 
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“The rule which gives an absolute interest in the 
fund, where there is a general gift of the {income is 
not avery strong rule.’ Blann vs. Bell,\5 De. G. 
and Sm., 668. ; 

“What is given to the two consists of the @ividends 
merely. What did the testator give to the two to 
take equally between them? Clearly an interest in 
(ne dividends only during their joint lives. «The con- 
tention is that the survivor is to take thd capital. 
Why? If the two take only the dividenchs during 
their joint lives, that must be because the wprd ‘‘din- 
idends’’ does not mean corpus, but interest. as dis- 
tinguished from corpus.” SS. C. DeG. MeN., and 
G. 781. S. P. dunes vs. Mitchell, 6 Ves., 466; Weth- 
erell vs. Wetherell, 4 Gif., 59. ; 

The cases which hold that lhe gift of the income 
of a fund earries the fund too, mean that the donee 
is the absolute owner of the income. The whole 
profit of a thing is the thing itself. ! 

But when a testator says, ‘‘It is my intention that 
the stock and securities, as also the dividends, in- 
terest, or profits thereof, shall be utterly rree from 
the power or control of the husbands of my daugh- 
ters’’ (Ree., p. g), does he not show that in: his own 
mind, he has distinetly separated the ‘interest ”’ 
from the ‘securities,’ the ‘*diridends’’ Trom the 
“Scorpus ?”? 

The principle is plain that, where the interest or 
dividends alone are the subject of bequest untila 
particular time, and the principal is not directed to 
be paid or transferred to the legatee until the end of 
that period, it is the intention of the testator to 
make the giftsof the interest and the capital:separate 
and distinet. [tis equally well established that where 
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the interest only or income is given to a person for 
life, or some other period, and at the decease of the 
first taker, or the end of the period, the capital is be- 
queathed to another, and where it appears from the 
context of the will that no interest in the capital was 
intended to pass till the determination of the life 
estate, or other particular period, the gift of the in- 
come and the gift of the capital are considered as dis- 
tinct gilts. (Williams on Ex’ors, p. 1057; Fearne, 
554, (note:;) Roper on Legacies, 421; //amillon vs. 
Floyd, 2 Ves., Jr., 415.) 

In the case at bar the only absolute interest which 
the legatee had during her life was in the income. 
The only time and condition at and under which the 
principal could vest in anybody was at the time of 
her death—/é. e., the preliminary to the taking of the 
levatee is the extinction of the legatee. Now, where 
the legatee of the principal dies before it can vest, 
the legacy is not transmissible to the executors or 
administrators. (Williams, p. 1067; 1 Roper, 506.) 
How, then, in the present case, can a legacy be trans- 
mitted to the personal representatives of one who 


ceased to exist before the legacy could begin ¢ 
A corpse can neither acquire nor transmit. 


Have we here a bequest of income so unlimited as 
to be tantamount to a bequest of the principal? Isa 
contrary intention absent? Is there nota diserimina- 
tion between the income and the prineipal? Is not the 
corpus or principal vested in trustees until the death 
of each daughter for the ultimate purpose of the 
will? Does it not appear that the produce or interest 
of the fund only was intended for the legatee ¢ 


Is 


The testator’s intention plainly was to secure to 
each of his daughters the income arising froma stated 
sum as long as she lived, and from and after her 
death (or her husband’s) the fund itself té her of- 


spring, and in default of such offspring to. her sur- 
0 
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Viving sisters. , 

The placing of property, whether real or personal, 
in the hands of a trustee, upon a distinct, trust to 
pay over the income to the beneficiary, but with 
equal clearness not to pay over the principal, gives 
to the beneficiary a vested equitable estate, for life. 
Brandon vs. Robinson, 18 V., Jr., 429; Dick vs. 
Pritchard, 1 Dev. & Bat., Eq. 480. In //arens vs. 
Healy, AS Barb., 861, it said: ** There is no question 
here of the suspension of the ownership of the fund 
for any particular period by way of limitation or 
condition, as it is perfeetly obvious that the design 
of the person creating the trust was that the fund 
itself should all be paid to the ces/ue que fyvust. It 
hus no analogy lowcase wherea fund is created and 
the income of the fund only is tobe paid by the tris- 
lee to the cestue que trust, the ownership of the fund 
in lhe meantime he ‘ng NUN YH nded, AT suck case the 
hye neficial bile ye s/ of the (¢ sfie (jite frust is aT lhe ih- 
come and not in the Sund, and he has no ‘power lo 
alienate or charge the fund.” Id. ' 

An estate was left **in trust to and for the use and 
benefit of my said daughters and their families re- 
spectively, and it is my will that the titles thereof 
shall be held by my sons in trust as aforesaid, and 
the ‘nceome of the respective portions shall be received 
by my said sons, as trustees as aforesaid, and paid 


over to my said daughters for their sole and separate 
use, to each daughter during life, and then to her 


husband in ease a husband shall survive, and after 
the decease of my said daughters and their husbands 
the said portion to the right heirs of my daughters 
respectively.”” Held, that the daughters took a life 
estate In both realty and personalty, aud that con- 
sequently nothing passed hy the will of one of them. 
(Bacon's Appeal, 57 Pa. St.. 504-514: S. P. Akers 
v. Akers, 23 N. J. Eq., 31.) 

In the case under discussion it may be said, as in 
the case of Leggett vs. Perkins, 2 N.Y... 316: “No 
person can read the will without being satisfied that 
the testator intended that the part of his estate which 
was to be for the benefit of his daughters should, 
during their lives, be under the control and manage- 
ment of his executors and trustees.”’ 

It is plain that the intent of the testator was not 
limited to the creation of a separate estate for the 
daughters, free from the coutrol of their husbands, 
for he expressly gives the husbands: as much as he 
gives the dangliters, and in the case of Mr. Baker, 
advances him 85,000 absolutely. The great object 
in giving to trustees is to protect the remainders. 

The bequest in controversy amounts to no more 
than a bequest to an unmarried woman and her 
children, in which case she takes a life estate, with 
remainder to her children, if any. Dean vs. Turt, 
62 Ala., 308: Fales vs. Currier, 54 N. H., 192: 
Perry on Trusts, § 363; Lewin, p. 105. **In a con- 
veyance to an unmarried woman and ler children, 
‘children’ is a word of purchase, and she takes a life 
estate with a remainder to her children.” /’ales vs, 
Currier, 55 N. H., 302. .‘Testator directed that the 
legacies given by his will to females, married or single, 
should be for their own benetit and their children, 
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and should never be subject to the control of their 
respective husbands. Held, that the females took 
for their lives, for their separate use, with remain- 
der to their children.”” Bain vs. Leseher, 11 Sim., 
397; Newman vs. Nightingale, 1 Cox, 341; LMollis- 
ter vs. Shaw, 46 Conn., 248; /latfield vs. Nohier, 114 
Mass., 48. ! 

A testator gave a portion of his estate to trustees 
to pay over the éucome to his daughter M. during 
her life, and on her death to convey the saime to her 
children, if she left any, and in default of, children 
to such person or persons as M. by her last will should 
appoint, and, in default of appointment to, her heirs 
at law, M. left a will not referring to the trust fund, 
not to the power of appointment, but speaking of the 
property disposed of as ‘uy estate.’ Held, that she 
had not executed the power of appointment. Z/oddis- 
ter vs. Shaw, 46 Conn., 248. . 


IT. 


The construction of this language by the court be- 
low is, that it gives an absolute interest to each 
daughter, in the first instance, subject to be defeated 
by the event of her marriage, but which! remained 
absolute until that event. Snyder v.. Baker, 5 
Mackey, 459. : 

This conelusion is founded on the ad'jndieation 
in Gulick v. Gulich, 27 N. J. Eq., 498. 

In the case appealed to for authority, the language 
of the bequest is: 

‘“[T give and bequeath to my daughter Abby 


Maria, the sum of 810,000, to be placed out at 
interest on bonds and mortgages, so soon as My 
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estate can be collected without sacrifice; the 
bonds and mortgages to be taken in the names 
of mv executors, or the survivor of them, for her 
sole and separate use, and in nowise liable for 
the debts, or subject to the control of any man 
she may marry; should she marry and havea 
child or children, then, after her death, I give 
the said 810,000 to such child or children.”’ 


Abby Maria did not marry. The court held that 
this was an absolute gift followed by a gift over on 
the death of the first taker, and not defeated, unless 
the gift over took effect. This having been adjudi- 
cated to be the law of the legacy, it followed, logi- 
cally, that if the first taker had married and died 
childless, her husband would have taken the gift 
absolutely as her administrator.’*  (Id.) 

Plainly, in the ease at bar, if Virginia Tayloe had 
married and died childless, her husband could not 
have taken as administrator. 3 

It is very singular if the provisions of the para- 
graph in controversy were only intended to protect 
the property from husbands, that similar provisions 
were wholly omitted from the paragraphs, which 
did make provision for daughters who had husbands, 
unless, indeed, such provisions are incorporated by 
the reference which identifies the provision for the 
married daughter as being the same with that for the 
single one. 

In Gulick vs. Gulick, the court says: ‘The rule 
therefore governs that, where an absolute gift is made 
in the first instance, followed by a limitation over 
on the death of the first taker, the absolute gift is not 
defeated, unless the gift over takes effeet.”’ (Id. 500.) 
It is part and parcel of this rule, which seems to have 
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been overlooked by the court below, that a gift over 
of the legacy or share of a legatee dying under cer- 
tain circumstances, only takes effect if the death 
happens in the testator’s lifetime. The:death must 
happen, and the gift over take effect, when the will 
goes into effeet. Varley vs. Winn, 2 K. and J., 700; 
MeNinnon vs. Peach, 2 Keen, 555. Hence ‘a be- 
quest to any person, and in case of Iris death to 
another, is an absolute gift to the first legatee, if 
hesurvivethetestator.’’ //omevs. Pillans,2M.andk. 

A gift to ‘‘A or his issue”’ is equivalent to a gift 
to A and “in case of his death’’ to his issue, and 
takes effect in the same manner. Salisbury vs. Pelty, 
3 Hare, 86. 

The rule applies to devises of real estate where the 
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prior devise passes the fee simple. dards vs. 
Hdwards, 15 Beavan, 357. 

A devise to A and his heirs, and iti case of his 
death to B, is an absolute devise to A, if he sur- 
vives the testator. Whitney vs. Whitney, 45 N. H., 
311; Briggs vs. Shaw, 9 Allen, 516; Z/ill vs. £7171, 
5G. and J., 87 

The inconsistency of treating, as a contingency, the 
event of all others, the most certain, is‘not the only 
consideration which has swayed the courts in seek- 
ing for qualifications to restrict the generality of 
such clauses. The leaning in faror of vesting and 
against a construction which would postpone the 


absolute enjoyment, and indeed heep in suspense the 
nature of the interest bestowed, has here. as in other 
branches of the law, operated powerfully in the same 
direction. Home vs. Pillans, 2M. and K., 21. 
Where a gift of the absolute interest in property 
to one person is followed by the gift of it to another, 
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in a particular event, the disposition of the courts is 
to put such a construction on the gift over as to in- 
terfere as little as possible with the prior gift. 

The construction is favored which makes an estate 
vest absolutely at the earliest possible moment: 


Thus, where a testator bequeathed a sum of stock 
to each of his nephews and nieces, or to their respec- 
tive child or children ; should any die without child, 
his share to revert to the residuary legatee ; it was 
held that the legacies vested: absolutely in the ne- 
phews and nieces who survived the testator, and that 
the child or children of the nephews or nieces took 
only as substitutes for their parent or parents dy- 
ing in the testator’s lifetime. (Wonlague v. Nucel- 
la, 1 Russ., 165.) 


But in the case at bar sueh a construction would 
defeat the executory bequests, in the case of all the 
unmarried daughters, at the death of the testator 
who afterwards married. 

If, however, the bequest be in remainder @//ler a 
life interest, the gift over is not restricted to death 
in the testator’s lifetime, but operates during the 
continuance of the life interest. 

Henry v. McLaughlin, 1 Price, 264; 
Galland v. Leonard, 1 Swanston, 163: 
Da Costa v. Heir, 3 Russ., 360. 


The language, ‘‘ should she marry and have a 
child or children, then after her death, I give the 
said $10,000 to such child or children,’’ might well 
be considered asequivalént tothe expression, ‘‘should 
my said daughter die leaving issue, such issue to 
tuke her deceased parent’s share.’’ Where the tes- 
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tator’s language was one-seventh of his property to 
A, his heirs, executors, and administrators, followed 
by devises and bequests, in the very: same words to 
each of his other six children, ‘‘and in case any of 
my sons and daughters die and leaving issue, that 
they take their deceased parent’s share, share and 
share alike,”? Lord Campbell, C. /.,‘said: ‘If all 
the children are to take, it must be ‘by the second 
way suggested, viz., by cutting down: the estate of 
their parent to an estate for life. * °* We must 
see whether we are compelled to reject and so justi- 
fied in rejecting altogether the words, ‘heirs, execu- 
tors, and administrators’ in this will, or whether we 
can give effect to those words and also to the words 
in the last clause. Vow the only mode of giring 
effect lo them all is by treating the words in the last 
clause, as words of substitution in case of a lapse, 
and referring the time of the death of the parent 
then contemplated to the lifetime of the festator.”’ 
Giee vs. Mayor, 79 KE. C. Ll, 74435 8. P.- Clayton vs. 
Lowe, 5 Id., 347. | 

By a parity of reasoning, where the period referred 
to is not the death of the testator, the estate will be 
cut down. , 

A testatrix bequeathed a legacy to A: his execu- 
tors, &e., ** but in ease he should die leaving lawful 
issue,’? she bequeathd it to A’s children. <A. sur- 
vived the testatrix. Held, that A took a life interest 
only. | 

The Master of the Rolls: . 


‘¢The consols, &c., are given to J; his execu- 
tors, &e., but in case he shall die, leaving lawful 
issue, then in trust for his children’ / should be 
striking out the latter words from the will (f 1 
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were lo hold that he look an absolute interest in 
them. I considered (he cuse in Rdwards vs. Ed- 
wards, and came to the conclusion that the period 
referred to was not the death of the testator, but 
had reference lothe death of the first laker, which 
cuts down the absolute estate to an estate for life.’ 
Johnstone vs. Antrobus, 21 Beav.. 5d8. 


Where there is no previous life estate the contingent 
gift over has reference to the death of the testator. 
Where there is such previous life estate the contingent 
gift over has reference to the death of the first taker. 
Hdwards vs. Edwards, 15 Beav., 364. 


‘The prinecipie which regulates such cases is 
to be found in the often expressed desire of the 
court to avoid a construction so inconvenient as 
one which must suspend the absolute vesting of 
the subject of the gift during the whole life of 
the leqatee or devisee.” 1d... 365. 

‘The words of contingeney are read as ap- 
plying exclusively to the happening of the event 
in the testator’s lifetime, in order fo avoid re 
puguancy,. Inasmuch as the alternative limita- 
tions, (f not qualified and restricted in construe. 
tion, would reduce the prior devise in fee to an 
estate for life.’ 38 Jarman on Wills, (R. & T. 
Ed.). 643: S. P. Barrell v. Barrell. 38 mM. d 
Eq., 60. 


So the language in Gulick v. Gulick,—‘* Should she 
marry and have a child or children, then, after her 
death, 1 give the said 810,000 to such child or 
children,’’ may have been construed —‘‘a/ter her 
death’ in the lifetime of the testator, and must have 
been so construed to have vested in her an absolute 
estate upon the testator’s death. 
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In the case before the court ; if Virginia Tayloe 
and her unmarried sisters did not, by the terms of 
the will, have vested in them, at the time of the tes- 
tator’s death, they did not afterwards: acquire such 
absolute ownership. 

It is not the enjoyment of the prine ipal, but the 
principal itself, which is postponed. The direction 
fo pay tis the gift, and this gift is exclusively to sur- 
viving children or surciving sisters, | 

Bequest of residue to testator’s daughters A and 
B in equal proportions; and in ease of the death of 
either the whole to the survivor of them; and in the 
event of their marrying and having children, then 
to the child or children of them, or thé survivor of 
them, if they should attain the age of twenty-one 
years; but if not, then among the children of C 
A and B who survived the testator; and.A, who died 
without having been married, beque: athed the whole 
of her property to B: Held, that the bequest did 
not become absolutely vested in A and B on the 
death of the testatur, but continued subject to the 
executory bequest over in favor of CC. Child vs. 
Giblett, 10 Eng. Ch., 70: The flestator cannot pos- 
sibly have intended that the children of Paul Gihleltl 
should take in the event of a marriage of his daugh- 
lers and their death without children in his lifetine, 
and that they should not take in the event of a mar- 
riage of hi is daught rs, and lheiy AYing without issue 
atter his decease. That would not be a rational dis- 
linction. Lom of opinion, therefore, that the general 
rule is here q ualified by the subsequent words Use d 
by the testator.” 1d., 74. Sir John Leach, M. R. 

This case conducts us logically to the next coneclu- 
sive reason for reversing the construction tind decree 
from which this appeal is taken. 
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The various bequests over, directed by the testator, 
are valid as executory bequests, and are themselves 
inconsistent with an absolute estate in the first taker. 
4 Kent, 270; Hoxsey vs. Horsey, 37 N- J. Eq. 21; 


Personal property may be limited over after a life 
estate, but not after a gift of the absolute property. 
2 Kent, 352; Cuthbert vs. Purrier, 4 Cond. Eng. Ch. 
193: Jackson vs. Bult, 10 Johnson 20: Jackson vs. 
Robbins, 16 id. 5387: /de vs. /de, 5 Mass., 504. “The 
plaintiff's counsel in Jackson vs. Robbins attempted 
to establish a distinction between real and personal 
property. But they akmitted that the doctrine, as 
abore slated, WAS We /] establishe dasto personal jp: Op- 
erty.” Bushbank vs. Whitney, 24 Pick., 155. 

“Tf the remainder over by way of executory de- 
vise be good, it necessarily results that the first 
taker has nothing more than a life interest.” Bean 
vs. Myers, 1 Coldw., 228; Jones vs. Bacon, 68 Me., 
24. 


“A conveyance of land toaqn unmarried woman 
to have and to hold unto her and the heirs of her 
body forerer, vests in her au estate for life only, 
and creates a contingent remainder in favor of 
the heirs of her body who, when born, will take 
the absolute fee.’ 

Frazer vs. Supervisors, &e., 74 Ul. 282. 


W here the first taker of an interest in lands hasan 
absolute estate therein, a limitation over by way of 


executory devise is void. 
Horsy vs. Horsy, 87 N. J. Eq., 21. 
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‘A party cannot give an unlimited dominion 
of his property over, and at the same time a 
limited right in it to another; in other words, 
a remainder cannot be engrafted on a fee.”’ 

Reinders vs. Noppelman, 68 Mo., 62 ; 

SN. P. Wead vs. Gray, 78 Id., 65. - 


A gift, with uncontrolled power to devise, carries 
the fee. 
The limitation over after the fee is void. 
Harker’s Appeal, 60 Pa, St., 141; 
Fearne, p. 401. ‘ 


[In the case at bar, the legatee is only a usufruc- 
tuary owner, entitled to theannual produce, but with- 
out power overthe capital. The testator did not leave 
it to these daughters to digest a scheme for the dis- 
position of their estates, but deliberately (returning 
to it repeatedly) digested his own scheme of dispo- 
sition. The scheme, embracing alike his children and 
their issue, was perfected to the minutest detail, and 
left by the testator to have effect as his will. The 
construction contended for would defeat the scheme 
of disposition by a single provision clearly repug- 
nant to the whole tenor of the will. . 

This disposition of the subject-matter of the will, 
evidently intended to be applicable to every possible 
event, is inconsistent with the intention of givingan 
absolute interest in the first instance. > 

Lassengevs. Ticrney, 1 MeNaghten & Gordon. 
DOL. 

A power of disposition by will is inconsistent with 
an executory devise. Hence, inasmuch’ as a devise 
over in case E R dies intesfate, implies‘and confers 
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a power of disposition by will, it is inconsistent with 
the executory devise. ‘‘// fhe will expressly, or by 
implication, confers the power of disposition by will, 
or otherwise, this defeats the limitation over.’ 
Armstrong vs. Aenf, 21 N. J. .q., boo. 


‘A power to devise by will is as absolute a power 
as a power to convey, where conveyance means by 
bargain and sale. * * ‘The personal estate is be- 
queathed absolutely to Eliza. Did the testatrix mean 
to limit or restrain the dominion and control of Eliza 
over this personal estate? Did she mean that her 
daughter should have only the use or income of such 
estate, and not the absolute disposition of it? Ufsuch 
had been her intention it would have been so ex- 
pressed. From the nature of this property, the char- 
acter of the bequest, an absolute power of disposi- 
lion over the personal estate passed lo Kliza a7, will, 
* »* Tf this be so, the limitation over is inconsist- 
ent with the devise of this property.”” 1d. 520. * * 
‘The will is not to be the exercise of a power, but 
an incident to property which is sufficient to place 
the whole at the absolute disposal of the legatee. 
* * Inviolability seems lo be a primary character- 
istic of an executory devise, that it cannot be affected 
by the will of the first laker,” id 523. 

‘It is the case ofa fee first given by express words, 
with a power of disposition by will. This power is 
one inconsistent with and destructive of the limita- 
tion over.”’ Id 524. 

In Smith vs. Bell, the testator declared, ** I giveto 
my wife, Elizabeth Godirin all my personal estate, 
whatsoever and wheresoever, fo and for her own use 
and benefit and disposal absolutely.’ Chief Justice 
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Marshall admitted, ‘‘that words could not have been 
employed which would be better fitted to give the 
whole personal estate absolutely to the wife.” But 
the testator proceeds: *‘The remainder of said estate 
to be for the use of the said Jesse Goodwin. * * * 
The limitation in remainder shows that, ti the opin- 
ion of the testator, the previous words had given only 
an estate for life. This was the sense in which he 
used them, * * * Therule that the remainder may be 
limited after a life estate in personal property, is as 
well settled as any other principle of our law, * * * 
The intention to give the personal estate absolutely to 
the wife, is, it is true, inconsistent with the intention 
to give it after her decease to his son, * * * As this 
construction destroys lotally the legacy, ob viously in- 
tended for the son by his father, it will not be made 
unless it be indispensable, 2 The first part of the 
clause which gives the personal estate to the wife, 
would, undoubtedly, if staading alone, give it to her 
absolutely. But all thecases admit that a remainder 
limited on such a bequest would be valid, aud that a 
wife would take only for life. * * * They (the words 
limiting the remainder) are totally inconsist ne with 
an estate in the wife which is to endure beyond her 
life.”’ 6 Pet., 76, 78, 79; S. P. Giles vs. Little, 104 
U.S., 205-6; Brant vs. Virginia, &e., Co., 981d., 326. 

A limitation over on the death of the first taker, 
or a direction that the interest of money or the rents 
shall be paid annually to him for life, or a power of 
sale to another with an order to invest the proceeds 
for the first taker’s life and afterwards over, is evi- 
dence that he has but a life interest. A power to 
sell and invest, and pay at stated intervals, cannot 
co-exist with absolute ownership in another than the 
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donee of the power. Sheets’ Estate, 52 Pa. St., 259. 
Langnage could hardly be more pertinent than that 
of the court in the case cited : 


“Tt may be that if the first clause of the sen- 
fence stood alone, it would give a fee simple to 
those ch ildren in the real estate, and La absolute 
interest in the personal property. But in the 
same sentence, as well as in those that follow it, 
the testator has declared in effect that such was 
not his intention. * * Howarethese duties to 
be performed, if the children of the testator take 
absolutely the entire ownership? How is the ex- 
ecutlor in such a case to invest and pay interest 
annually? How is he after the death of a child 
lo pay the principal to a grandchild? It is im- 
possible, These dire CLiONS of lhe will sre wholly 
irreconcilable with any construction that asserts 
an ahsolute interest in the personalty to hare 
heen ire nload child of the te stator. The de cree 
of the Orphaws Court strikes them out of thewill, 
or renders them entirely inoperative.” Strong, 
Biss Id... 264. 

In order that the intent of the testator to make a 
complete disposition of all his property, and the pro- 
visions of his will so construed, as to carry that in- 
tent into effect, it must be held that upon the death 
of any of the testator’s dangliters (*‘any of them’’), 
the share of which such deceased daughter received 
the income during life, goes to her surviving chil- 
dren, or failing them, to her surviving sisters. Other- 
wise as to this the testator did die intestate. 


v 
If the testator did mean to say, that he gave each 


of his daughters an absolute estate, which, fo the 
whole extent that it exceeded ua life estate, was to cease 


| 
| 
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and determine in every instance, upon the marriage 
of such daughter with anybody, it would be un- 
questionably a condition in restraint of marriage, and 
as such void, as fo all that exceeded a life estate. At 
would not be a provision ‘‘restraining marriage un- 
der twenty-one, or other reasonable age, without 
consent of executors, guardians, &c., or prohibiting 
marriage witi particular persons, and the like,”’ 
which are acknowledged to be ‘valid and legal con- 
ditions.’’ But it would‘directly import an ** absolute 
injunction to celibacy,” which as certainly is not 
valid. J Williams on Executors, p. 1095. | 


“The law will not allow conditions in abso- 
lute restraint of marriage; and accordingly it 
has been lately held, in the instance of a condi- 
tion subsequent, that it was altogether void, and 
that the legatee should retain the interest given 
to him, discharged of the condition, nofiwith- 
standing a gift over.’ I1d., Morley vs. Ren 
noldson, 2 Hare, 570. 


Such a construction of this will would defeat the 
limitations over, not only in the case of Virginia 
Tavloe, but in the case of each of the sisters to whom 
the identical conditionapplied. Hvrery one of them 
would take an absolute estate discharged of the con- 
dition. There would be no duties left for trustees 
to perform, no remainders in any case for them to 
preserve. There would not even be a separate estate 
to invoke their tutelary care. Jt would be’ super- 
seded by the avoiding and illegal condition the in- 
stant the occasion for it arose. Marriage is the sin 
which separates the childless spinster from the child- 
less widow—like the sheep from the goats. 
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A will could hardly be produced affording less 
sround for such an intent—an intent in restraint of 
marriage, an illegal condition and restriction. The 


testator gives to his daughter in-law, Maria Tayloe, 


$1,200 per annum, not, of course, because she did not 
marry, but because she did. To her son, and to his 
grandson, John Tayloe, Jr., he gives a large estate, 


but carefully provides that if his grandson shall die 


‘‘unmarried, under age and without issue, the same 
shall revert to his own right heirs. (Ree., p. 57.) 
It will be seen that here the testator uses language 
which is sufficient’ to give the absolute estate, but 
shows that he means a limited one, which is to be not 
restricted but enlarged by marriage and offspring. 

He devises land to the children of his niece, Jane 
Beverly, but in ease ‘any of them’? should die 
without issue, living at the ‘ime of his or her death, 
then to the surviving children, and to the issne of 
such as may be dead, and in case of the death of all 
leaving no issue, then to hisown right heirs. To his 
grandson he says, in substance, ‘‘the best proof 
that you are worthy to bear my name is the fact 
that you transmit it. What is the use of providing 
means for your posterity if you don’t provide pos- 
terity for the means. I can exercise my own judg- 
ment as to the lines in which I want my property to 
go. The inheritence 1 provide for my children is 
for those who leave some one to inherit. My pater- 
nal and patriarchal love for you is such, that 1 am 
willing to leave for you a life estate out of my prop- 
erty even though you neither increase the property 
nor yourself. But after that take away the talent 
from the unprofitable servant, and give it to the one 
who knows how to be fruitful.’ 
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34 
Every line of this will makes it manifest, that, in 
respect to all his descendants, the testator intended 
7 


that every mother’s son and father’s daughter of 

them should get married, and that speedily and se 

curely ; and that the whole hope and intent of this “> 
F will was disappointed by any who did not. 

‘In regard to conditions subsequent ; if they 
be in general restraint of marriage, and there is 
no limitation over, thev are void as to both real 
gs and personal estate. lf aT) general restraint of 
marriage, and there is « limitation over, they 
are roid (sx lo personal estale But is te real. 
the cases are in conflict.”’ Crough v. Mai ning, 
26 Md., 251, 252. : 
| ‘The use of a thing may be given during celi- 
| bacy; for the purpose of intermediate mainten- 
| ance will not be interpreted maliciously to a 
charge of restraining marriage.’ Sco// v..7y/er, 
2W. & T., Leading cases in Equity, 473.: **The 
ease Of widowhood is altogether excepted.by the 
novels, and injuctions to keep that state are made 
lawful conditions.’ [d., 472. Both by the com. 
mon law of England as well as by the civil law 
all eonditions annexed to gifts generaley pro- 
hibiting marriage are void, as being against pub- 
lic policy, or, as Lord Thurlow expresses, it in 
the prineipal case, ** contrary lo thecommon weal 
and qood order of society.” ” 47). 


VI. 


[t is averred, and, by the form of this contention, 
conceded, that it has always been considered in the 
family that the legacy of any danghter, upon her 
death without issue, was /o Jo lo her SULPTITING Sislers, 
and thaé the executors of the will so understood if. 


Ree., pp. 21 and 22. Through a long life Virginia 


applied forand neverreceived anythingelse. 


Yavyloe received the income of this legacy, and never 


coy Tes- 


tator bequeathed to his daughter £450,and if Anna 


dies without heirs, and immediately thereaf 


ter of her 


husband’s death. that said portion shall be due and 


payable to her two sisters * * share and share 


alike, and solely by them redeemable.” 


The con- 


duet of the executors showed that they supposed the 


interest of Anna was for life only. The Court said: 


‘This was a construction of the testator’s 


will that 


gave Anna only a life interest in the legacy, and she 


it Mie sced aT fhat eonstrie hion all he r Life hi receir- 


snd lhe (Lsidi wal hiile J ¢ st from hie y hypothe ,8 oF 


their suce- 


Cf NSOTN aT litle. without Olite se manding She principal 


to he paid to her. * Anna, for whose benfit this 


particular bequest was intended, enjoved it during 


life in the manner she thought her father intended, 


and now. if it eould he demonstrated, neverso clearly, 


thathe meant she should have had an absolute interest 


in the legacy instead of its usufruet, it would ill be- 


come us to say in direct opposition to the terms of 


the will, that it shall not be due and payable to her 


two sisters.”’ //agerty vs. Albright, 52 Pa. 


As heretofore indicated, the true constr 


St., 274. 


uction of 


this paragraph, illuminated as it is by the whole 


tenor of the will, is precisely the same, as if the tes- 


tator had more elaborately said, ‘tand from 


and after 


the intermarriage of Catharine, then my said execu- 
tors shall hold. We. . and in Case she shall die without 


learing such issue, then in trust for her SUTCITING 


sisters; and from and after the intermarriage of 


Klizabeth,then my said executors shall hold, &c.,and 


in case she shall die without leaving such issue, then 
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in trust for her surviving sisters ; and from and after 
the intermarriage of Virginia, then my said execu- 
tors shall hold, &c., and in case she shall die with- 
out leaving such issue, then in trust for her surviving 
sisters.”’ ’ 

Instead of repeating the identical phrasedlogy four 
separate times, the testator aimed to accomplish the 
same result by saying it once, applying it-equally to 
each and to all, and by the demonstrative *‘‘she”’ 
equally referring to each and to all of his then un- 


married daughters. 


LEIGH ROBINSON, 
For R. Carter Wellford, B. R. Wellford, 
and A. N. Wellford. 


Inthe Supreme Court of the United States, 


OCTOBER TERM, 180 


R. CARTER WELLEFORD ef «7. 
rs. | No. LOO. 


WM. TAYLOE SNYDER, 7risfee. 


Assignment of Errors. 
(To be inserted between pages 4 and 5 of Appellants’ Brief.) 


The court below erred— 

First. In declaring that the testator bequeathed 
to each of these four daughters twenty thousand do! 
lars in absolute property ; 

Second. In holding that there was to each daughter 
a bequest of personalty without words of limitation ; 

Third. In holding that there was to each daughter 
an absolute bequest limited over upon an event 
which, in the case before the court, is construed to 
have failed at the death of the legatee ;: 

Fourth. In holding that the bequest to each 
daughter was an absolute bequest limited over in 
the event of marriage. 


"_ *t-— = & & 


/- 


f. eee fin oe Sa oe ; ‘ 
, * i .* . ey hg a ae J “ 4 
te | : . a 4 wi 4 GOs . = ©. a 
ai, oo ™, * “ - 7. . one =u Oe 
- " nin athe meth aetna ae é- wie ® 
. ‘ = - SS 
vi 'r ag Net ren f Apewt  s3 ie 
nf ' a»? ‘4 P VAiiT 4 ‘ ‘, ’ von 4 
‘. "»% "a 
, af." 
x oe Bee" boy. = gon 
Mine ee ee, ; “ 
; SEs 
‘ . 
id . 


Supreme Court of the alnited States. 
OCTOBER TERM, 1890. 


1} | 
| No. 105. 


! R. CARTER WELLFORD er at., APPELLANTS, 


—_ vs. 


WILLIAM TAYLOE SNYDER, Trustee. ' a 


Brief for Appellees, Legatees of Virginia Tayloe. 


Wa. PInKNey Wuyrte, 

e i 

Henry Wise GARNETT, ‘i 

Counsel for the Legatees of Virginia Tayloe. 


JUDD & DETWEILER, PRINTERS, WASHINGTON, D. C, 


“a 
y 
i 
; 
4 
. 
& 


hes 


Supreme Court of the alnited States. 
OCTOBER TERM, 1890. 


No. 105. 


R. CARTER WELLFORD et At., APPELLANTs, 
i's. 


WILLIAM TAYLOE SNYDER.-Trustee. 


Brief for Appellees, Legatees of Virginia Tayloe. 


_— 


This is a suit of interpleader filed to obtain a construction 
of the will of Col. J. Tavloe, the suit being filed by the 
substituted trustee under the will and proceedings thereon , 
holding a fund of $20,000 bequeathed to Virginia Tayloe by 
said will (the bequest being on the second page of the record) 
and by her will devised. 

The question is, Did Virginia Tayloe (who died unmar- 
rie 1), one of the daughters of Jolin Tayloe, take an estate 
under her father’s will which she was able to pass to others 
by will? 

The willof John Tayloe is dated July 21, 1824, and the 
codicil Mareh 4, 1826, and the special clause to be construed 
is as follows: 


“T give and bequeath to my daughters Catherine, Eliza- 
beth M., Virginia,and Anne O. Tayloe twenty thousand dol- 
lars apiece, to be invested in United States Bank stock or in 
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Government securities, which stock or securities I do hereby 
direct that my executors, hereinafter named, shall hold’ in 
trust for my said daughters respectively, and shall apply the 
dividends, interest, or profits of said stock or securities to the 
use and benefit of my said daughters Catherine, Elizabe: 
M., Virginia,and Anne O. Tayloe severally and respectiv®!y, 
as the said dividends, interest, or profits shall accrue, aid 
from AND AFTER THE INTERMARRIAGE OF ANY OF THEM, THEN 
my said executors shall hold the said bank stock or other 
securities BELONGING TO SAID DAUGHTERS SO MARRYING in 
trust for the following purposes—that is to say: In trust’ for 
the maintenance of her and her husband during their joint 
lives, then in trust for the survivor of the said husband and 
wife during his or her life, and after the death of such sur- 
vivor, then in trust for such issue as she may leave at. the 
time of her death, and in case she shall die without leaving 
such issue, then in trust for her surviving sisters (my other 
daughters) and the issue of any deceased sister, such issue 
taking such share as the deceased sister, whom they répre- 
sent, would have taken had she been alive to take; and it is 
my intention that the stock and securities, as also the ‘divi- 
dends, interest, or profits thereof, shall be utterly free from 
the power of control of the husbands of my said daughters. 
And the better to secure the payment of these my daugh- 
ters’ fortunes I do hereby direct that if the funds hereinafter 
particularly appropriated for the payment of debts and 
legacies shall be insufficient for the payment of debts and 
legacies, ny estate generally must be charged to make uD 
the deficiency to my said daughters.” ) 


The will on its face shows a careful and professional 
draftsman and a proper understanding and application of 
terms. It will be observed that in the case of the bequest 
to his daughter-in-law, Maria Tavloe (near the bottom of 
page 5 of the record and subsequently), which he intended 
to be merely for life, he uses the word “annuity "—there is 
here an omission in the record, the following, “ part of an 
annuity of twelve hundred dollars,” being omitted after 
the words four hundred—and at each subsequent mention, 
therefore, refers to it as “for and during her natural life 
and no longer.” This occurs again on page 9 of: record 


de 


a) 
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again on page 6, near the top, and once on page 7 of record, 
thus showing the care of testator to fully express his intention 
to give a lifeestateonly when he entertained such an intention. 
Again, in reply to the claim of survivorship made on part of 
the defendants Wellford, as grandchildren of the daughter 
Elizabeth, the will shows that the testator used the proper 
terms whenever he proposed to give an estate In joint ten- 
aney, as will be seen by his devise of his Brunswick and 
Cloverdale estates (on pare i of record, near bottom of page). 
Again, in reply to the claim that it was the intention of the 
testator that in the event of failure of marriage and issue the 
legacy should survive to the sisters. 

In the legacy to the children of his niece, Jane Beverly 
(on page 8 of the record), it will be seen how carefully the 
testator provides for a case of failure of issue, and in this 
way, in the clause now before the court, in which he makes 
bequests to his dauglters, he is careful to provide for the 
event of the failure of issue in the ease of every daughter 
marrying, showing that his attention had been given to this 
subject, and the language used plainly shows his intention 
that the legacy to each daughter should be absolute in the 
event of failure of marriage. 

There are cardinal rules of construction to be kept in view 
In inquiries such as the present. 

The intention of a testator is to be collected FROM THE 
WORDS OF THE WILL, and the whole will is to be considered 
and compared, and such construction should be made as 
will gratify every part of the will, if itean be done consistently 
eneral intent. 


with the ge 
Bowly vs. Lammot, 6 H. & J., 4. 


Dougherty vs. Mouett, 5G. & J., 454 


“In che construction of a will the Intention expressed by 
the testator. to be collected Irom the whole instrument, if 
consistent with the rules of law und there be apt words to 
eXpress that intention, shall prevail.” 
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That all parts of a will are to be construed in, relation to 
each other, and soas,if possible, to form one consistent whole. 
Chamberlaine vs. Owings, 30 Md., 454. 


The general rule is— 

“That any words showing the intention of the testator to 
dispose of his whole interest in the thing devised will have 
the same effect as a devise to one in fee simple or forever.” 


A devise over of personal property must be done by ex- 
press words or necessary implication. , 
Evans vs. Iglehart, 6 G. & J., 185. 
Cassilly vs. Meyer, 4 Md., 10. 


In bequests of personal property without words of perpe- 
tuity the legatee does not take a mere life estate ‘which can 
be enlarged by subsequent limitation, but an absolute estate 
which is incapable of enlargement. } 

Edelin vs. Mitehell, 9 Gill, 161. 


A gift of personal estate without words of limitation is 
sufficient to pass the absolute interest, and a bequest of the 


bl ad 
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income or annual produce of a fund is equivalent to a 
of the principal. | 
Hawkins on Wills, p. 125. 


Indefinite bequest of the dividends gives the absolute 
property of stock. 
Page vs. Leapingwell, 18 Ves., p. 463. 


Gift of the interest of the eanital sum of £1,000 to wife for 
her sole use and benefit, free from debts or contfol of any 
husband, held absolute gift of capital. 

Humphrey vs. Humphrey, 1 Simons, N. S.,:536. 


By devise of the rents the land itself would pass unless a 
contrary Intention appeared. 
Kerry vs. Derrick, Cro. Jae., 104. 


5 
Devise of the rents of an estate is held to pass the fee. 
2d Redfield, 2d ed., 329. 


The gift of the produce of a fund without limit as to time 
is a gift of the fund, and the interest of each of the legatees 
is vested and assignable. 

Manning vs. Craig ef al., 3rd Green’s Ch. R., 436. 


A bequest of the interest or produce of a fund without 
limitation as to the extent of its duration is a bequest of the 
fund itself. 

Garrett vs. Rex, 6th Watts, 14. 
Pa. Co. Appeal, 85 Pa. St., $12. 
Millard’s Appeal, 87 Pa. St., 457. 


An unconditional bequest of the dividends of the stoek 
is a bequest of the sto¢ks themselves. 
Collier vs. Collier, Executors, 3rd Ohio St., 369. 


The same rules of construction to determine the quality 
of her estate, whether for life or in fee, are equally applicable 
to estates placed in trust.and those which are not, except so 
far as the creation of the trust may throw light upon the 
intention of the testator. 

The will disposes of all the estate of John Tayloe, and 
the general presumption of law is very strong that he did 
not mean to die intestate of any part of his property. 

In such case the courts are very slow and reluctant to 
adopt a construction which causes partial intestacy. 

The scheme of his will is to dispose of his whole estate. 

He provided for all his sons with great particularity ; he 
designated the farms and the slaves to go with them; he 
provided for the crops and arranged the minutest details of 
these dispositions of his property. 

He was familiar with the terms to be used in giving a 
life estate, and when he meant to give a life estate he said so. 
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He provided for his wife the use of the dwelling, Xe., 

“during her natural life, and no longer.” 

He desired to give to his daughters $20,000 each, but he 
did not wish their husbands, should they marry, to contro! 

their fortunes. He was willing that the husband, if he sur- 
vived the wife, should enjoy the income for life; and after 
his death the corpus of the estate should go to the issue of 
the marriage, and, if none, then to the surviving daughters 
of John Tayloe; but there is no limitation over of ‘the 
$20,000 in case any of his daughters did not marry. 

There are no words of limitation as to the duration of the 
estate to the single daughters. . 

If he intended an unmarried daughter to have only a 
life estate why not say so and provide for its transmission 
to other parties? 

On this point the intention of the testator is cle arly man- 
ifested and legally expressed, in the language of the bequest, 
to his daughters. The whole title of the testator-is trans- 
ferred tothem. ‘The trust is only to protect from husbands, 
should they have any. 

If he intended merely to give them the incom » and 


nothing more he would never lave devised the corpus of the 
estate, as he did, for their benefit. , 


“A restriction on absolute ownership may be rejected 
repugnant to the nature and incidents of the estate on 
which it is engrafted, unless there be a valid limitatjon over 
upon the occurrence of some designated event. ; 


1 Jarman on Wills, 257-7584. : 


A gift of personalty to trustees to pay tie interest to “A” 
is an absolute gift of the principal. 


Elton vs. Sheppard, 1 Bro. Chy. R., 532. 


A bequest of stock to trustees, upon trust, to pay the divi- 
dends from time to time to a married woman for her separate 
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use is an unlimited gift of the dividends, and, consequently, 
passes the capital. 
Haig vs. Swiney, lst Simons and Stuart, 487. 


sequest toa woman of a fund with the interest thereon to 
be vested in trustees, the income arising therefrom to be for 
her sole use and benefit, vests the capital for her separate use. 


Adamson vs. Armitage, 19 Ves., p. 416. 


When the “interest” or “ produce” of a fund is bequeathed 
to a legatee, or in trust for him, without any limitation as to 
continuance, the principal will be regarded as bequeathed 
also. 

Craft vs. Executors of Snook, 13 N. J. Eq., 121. 
Gulick vs. Gulick’s Executors, 27 N. J. Eq., 498. 


The attention of the court is especially invited to the case 
last cited. 

Where proceeds of sale are directed to be invested by ex- 
ecutors and interest paid to A, B, and C equally, and the 
survivors of them, without limitation of time, and will was 
silent as to further disposition of principal—held to bea 
bequest of principle as well as interest. 


Earl vs. Grim, 1 Johus. Chy., 494. 


Legacy to trustee of certain sums for use of B, and to be 
used for support and maintenance and no limitation over, 
Is bequest of an absolute interest to B. 

McMichael vs. Hunt, 83 N. C., 344. 


A testator gave to A and B “$1,000.00 each, the interest 
to be paid to them annually by my executor, who is to be 
their trustee in this bequest “—held that the bequest was of 
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$1,000.00 absolutely, and not merely the interestron that 
sum. 
Sproul’s Appeal, 105 Pa. St., 438. 


In the construction of wills the law, in doubtfal cases, 
leans in favor of an absolute rather than a defeasible estate : 
of a vested rather than a contingent one; of the primary 
rather than the secondary intent; of the first rather than 
the second taker, as the principal object of the testator’s 
bounty, and of a distribution as nearly conformed to the 
general rules of inheritance as possible. 

Amelia Smith’s Appeal, 11 Harris, 9. , 
Sheriff vs. Brown, Cen. Law. Rep., Vol. IIL, 16, p. 772. 


Where the devise over is made dependent upon the devisee 
dying befere he came of age, or without issue, or any simi- 
lar event, it is considered that the devise Is equivalent loa 
provision that the first donee shall take an immediate vested 
interest, liable to be defeated by the happening of the con- 
tingency named, or, if it do not happen, the estate then to 
become absolute and indefeasible. 

2d Redfield on Wills (2d) Ed.), 325, and cases there 
cited. 


When there is a trust, however, and a manifest intention 
to modify the mode of enjoyment, the court will strive to 
maintain the intent. The testator did not inten] to give a 
life estate to these legatees. 

There is no disposition made of the fund after the death 
of the legatees, if they remained single. The gift is couched in 
as broad and unlimited terms as possible; and then follows 
the direction as to investment, which implies that the 
property shall remain in the hands of the exeeutors, and the 
donees shall only receive the income. But it is.well settled 
that a gift of income or produce of a fund unaecompanied 
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by words limiting the duration of the benefaction confers an 
absolute estate. 

Elton vs. Sheppard, 2 Bro. 20, C. C., 532. 

Phillips vs. Chamberlaine, 4 Vesey, 53. 

Rawlings vs. Jennings, 13 Vesey, 39. 

Adamson vs. Armitage, 19 Vesey, 416. 

Stretch vs. Watkins, 1 Madd., 255. 

Clough vs. Wynne, 2 Madd., 188. 

4 Bradford, Surrogate, 541. 


One of his daughters, Henrietta, having married, he set- 
tled on her $10,000, and by his wiil he settled $10,000 more 
on her to her separate use for life, and then to her (p. 8, 
Reeord) children and their descendants. 

Then comes the provision for the single daughters of 
$20,000 each, and to protect them if they marry. 

Then by codicil (page 11, Record) he gives James Baker, 
husband of Catharine, in part o, the furtune intended to be 
bequeathed lo her, $5,000, and then all the estate and interest 
whatsoever bequeathed by my said will to my said daughter, 
Catharine (except $5,000), shall be taken and received, to be 
in trust to my said daughter, Catharine, to her separate use 
and, &e., as requested by her husband. Intention: that no 
part of the said Catharine’s fortune shall be enjoyed by the 
said James B., but as the separate estate of his wife. 

The estate was given absolutely to the daughters. The 
codicil shows that the “ fortune” is given the daughters, and 
if they marry, then for the survivor, and after the death of 
the survivor to the issue of that marriage, and if no issue of 
said marriage, then to the surviving sisters. The object was 
to prevent the husband’s representatives, should he survive 
his wife, from taking the daughter's “ fortune.” 

This case is very similar to that of Fairfax et als. vs. Brown 
et als., 60 Md., 52. 
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The clause in that will is as follows: (See page 52) 


“And, secondly, that the said persons or parties. afore- 
named, as trustees in this behalf, and the successors, sur- 
vivors, or acting one or more of them, shall hold all the rest 
and residue of my said property and estate, and every part 
thereof not hereinbefore specially devised and disposed of, in 
trust for the joint and equal benefit of my daughters, Harriet 
N. Wright and Sarah O. Wright, and shall pay to each of 
my said daughters, eut of the proceeds thereof, the sum of 
five hundred dollars a year, in quarterly payments; for 
which payments, well and truly made, the receipt of ny said 
daughters for their respective share or part of said fiye hun- 
dred dollars a year each shall alone be sufficient acquittance 
to my said trustees or either of them. In this devise of a 
part and portion of my property and estate in trust:for my 
two daughters, Harriet and Sarah, it is my will and desire, 
and I do so order and direct, that the said trustees and their 
successors shall hold all my property and estate so devised 
to them for the sole use and benefit of my said daughters, 
equally and respectively and in an especial manner.” I will 
and direct that the portion or share of my propefty and 
estate and the proceeds thereof to which my said daughters 
Harriet and Sarah, and either of them, are or may become 
entitled under this my will and under the trust herein 
created for their benetit shall not be subject or liable in any 
manner or degree to any claim, right, power, or control of 
any one claiming under them, or in their name, of of any 
husband either of them may have; nor be lable for any 
debts, contracts, or engagements any such husband may 
have or make, either before or after marriage with .my said 
daughters, or either of them, and the receipt and acknowi- 
edgment of my said daugiiters, and either of them,:whether 
single or married, shall alone be good proof and acquittance 
to their or her trustees or trustee for the portion and share 
of the proceeds of my estate to which my said daughters, 
and either of them, are or may become entitled under this 
my will and under the devise in trust herein created for 
their benefit. : 

“And it is further my will and desire, and I do so order 
and direct, that all the income and proceeds of my prop- 
erty and estate as devised above for the use and-benefit of 
my said daughters, over and beyond the sum of ‘tive hun- 
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dred dollars a vear, herein directed to be paid to each of 
mv said daughters by the above-named trustees or their suc- 
cessors, shall be invested by said trustees or their successors 
in city stock, State stock, or United States stock, or accord- 
ing to the best of their judgment, for the benefit of my said 
daughters, and all interest accruing on said investment or 
investments shall be paid to my said daughters semi-annu- 
ally and in equal proportion to my said daughters, in ad- 
dition tothe five hundred dollars a year hereinbefore di- 
rected to be paid to them quarterly by said trustees or their 
successors. 


This being a general devise of the whole residue of his 
estate without any words of limitation or perpetuity, de- 
visees will take the entire and absolute interest of the tes- 
tator, unless it shall appear that the testator intended other- 
Wise. 

There is no devise over of this property, and itis not pre- 
sumed that the testator intended to die intestate of this 
portion of his estate. 

The will must clearly manifest an intention to pass only 
a life estate before his children can be deprived of the fee. 

[It being clear that there is no limitation over as to the 
fortune of the unmarried daughter, Virginia Tayloe, she had 
power absolut ly to leave it to her niece by will. 


We add as an appendix the opinion of the court below. 
Ww. PINKNEY WHYTE, 
Henry Wise GARNET®. 


Counsel for the Legatees of Virginia Tayloe. 


APPENDIX. 


WittiAM TAYLOE Snyper, Trustee, 
Us. 
ADELAIDE E. BAKER ef al. 


Mr. Justice HaGNer delivered the opinion of the court: 


The bill in this case was filed by Mr. Snyder, as trustee 
under the appointment of this court, for instructions as to 
the proper distribution of a bequest of $20,000 under the 
will of Colonel John Tayloe to his daughter Virginia. 

It avers that Virginia Tavloe died after executing a last 
will and testament, by which she bequeathed this $20,000 
to her niece, Miss Lewis, who demands payment of the en- 
tire sum; but that the money is also claimed by the ehil- 
dren and grandehildren of the sisters of the said Virginia, 
who deny the right of the said Virginia to bequeath the 
said property by her will, insisting tiiat she was only given 
a life estate in the legacy by her father, and that upon her 
death, unmarried and childless, it devolved upon her sur- 
viving sisters and their children, under the proper construc- 
tion of the will of Col. John Tayloe. 

The eourt below sustained the claim of the legatee, Vir- 
ginia T. Lewis, and from this decree the present appeal is 
taken in behalf of the grandchildren of Mrs. Carter, one of 
the sisters of Virginia Tayloe. The clause referred to is as 
follows: 

“T give and bequeath to my daughters, Catharine, Eliza- 
beth M., Virginia, and Anne O. Tayloe, twenty thousand 
dollars apiece, to be invested in United States bank stoek or 
in Government securities, which stock or securities I do 
hereby direct that my executors, hereinafter named, shall 
hold in trust for my said daughters respectively, and shall 
apply the dividends, interest, or profits of said stock or secur- 
ities to the use and benefit of my said daughters, Catharine, 
Elizabeth M., Virginia, and Anne O. Tavloe, severally and 
respectively, as the said dividends, interest, or profits shall 
accrue, and from and after the intermarriage of any of them, 
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then my said executors shall hold the said bank stock or 
other securities belonging to said daughters so marrying in 
trust for the following purposes—that | is to say, in trust for 
the maintenance of her and. her husband during their joint 
lives, then in trust for the survivor of the said husband and 
wife during his or her life, and after the death of such sur- 
vivor, then in trust for such issue as she m: ivy leave at the 
time of her death ; and in case she shall die without leaving 
such issue, then in trust for her surviving sisters (my other 
daughters) and the issue of any deceased sister, such issue 
taking such share as the deceased sister, whom they repre- 
sent, would have taken had she been alive to take; and it 
is my intention that the stock and securities, as also the div- 
idends, interest, or profits thereof, shall be utterly free from 
the power of contre! of the husbands of my said daughters.” 
Then follows this provision : “And, the better to secure the 
payment of these my daughters’ portions, l do hereby direet 

that if the funds hereinafter particularly appropriated for 
the payment of debts and legacies shall be insuflicient for 
the paymentof debts and legacies my estate generally wust 
be charged to make up the deficiency to my said daughters.” 

Among the familiar principles of law laid down witli ref- 
erence to the interpretation of wills which it will be well to 
keep in mind in arriving at a correct construction in the 
present case are these: : 

First. It makes no difference whatever, in construing such 
a bequest as that to Virginia Tavloe, that the property was 
left in the hands of trustees. ‘The same rules of construe- 
tion to determine the quality of her esttae, whether for life 
or in fee, are equally applicable to estates placed in trust 
and those which are not, except so far as the creation of the 
trust may throw light upon the intention of the testator. 
(Fairfax v. Gunn, 60 Md., 55.) 

Again, it Is a recognized principle that when a man has 
undertaken to make a will it is presumed that his parpose 
was to dispose of his entire estate. If Col. Tayloe intended 
to leave to his daughters only a life estate, and neither Should 
have married, then the testator would have died intestate of 
the remainder of the $80,000 so bequeathed for life/to his 
daughters, and this result would have been inconsistent 
with the legal presumption that the testator intended to dis- 
pose of the sum absolutely; and the will must manifest au 
clear intention that the daughters should have only a life 
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estate before the court would declare that the testator had 
only disposed of a life interest in the legacy, and had died 
Intestate as to the remainder. 

Aud as to personal property, it is held that a gift of the 
produce of a fund is a gift of the fund itself unless there be 
words of qualification restraining the extent and duration of 
the interest; and a bequest of personalty, without words 
of limitation or perpetuity, passes an absolute estate in the 
thing bequeathed unless the contrary intention is plainly 
expressed or necessarily implied. (Adamson vs. Armitage, 
17 Ves., 416.) 

There are in this will several bequests which, it is con- 
ceded, give absolute interests, to which no words of limita- 
tion are annexed. For example, the testator gives and be- 
queaths to all his sons all his tradesmen and mechanics of 
every description, such us smiths, carpenters, joiners, wheel- 
wrights, ship-carpenters, masons, shoemakers, &c., to be 
equally divided amongst them, and all the plate which be- 
longs to the house in Washington wherein he resides, which 
is to be equally divided, after his wife’s death, among all 
the sous; and he also directs that all his stock of liquors 
and spirits on hand at bis death is to be equally divided 
among all his sons; and these bequesis would pass absolute 
estates In the personalty bequeathed without. any word of 
limitation, 

It is perfectly plain that this will was skillfally and artifi- 
cially drawn. Itisapparent from many items that the testator 
knew how to frame a devise or bequest for life in apt words; 
thus in proper terms he gives to his wife an estate for life 
in what is given to her. The charge upon the estates of 
several of his sons in favor of one of his nieces Is properly 
limited to her life only, and so in other instances; all inti- 
mating clearly that he knew how to use words properly 
when he desired to create a life estate; and this circum- 
stance is, persuasive to suggest that ‘he would have used 
similar plain words to limit the interest of his daughters in 
the fund for life if such had been his purpose. 

The testator provided most munificently for his sons and 
grandson. His will enumerates upwards of thirty planta- 
tions, which are devised to them, without exception. The 
bequests for the daughters are Insignificant In comparison, 
and it would enhance the hards ship if the court should be 
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compelled to cut down to life estates the slender portions 
which from his abundance he doled out to his daughters. 

Omitting the provision as to marriage from the clause 
under consideration, there remains not one word to limit 
the power of disposition on the part of the daughters, or to 
combat the idea that the testator contemplated the vesting 
of the property in their personal representatives in case of 
their intestacy, or their power to bequeath their shares by 
last will. The language preceding the words “and from 
and after the intermarriage of any of them,” &e., Constitutes 
an ample gift of an absolute estate in the several sums of 
$20,000 apiece to each daughter, although it declared that 
the money should be invested in United States bank stock 
or Government securities, and be held in trust “ for my said 
daughters respectively.” Those words as fully éonfer an 
absolute estate in the sums designated as the bequests before 
referred to do in the plate and the wines bequeatlied by the 
testator. : 

The bequest. is, first, directly to the daughters of.“ $20,000 - 
apiece,” to be invested in stocks, which he directs Dis execu- 
tors shall hold in trast for his said daughters respectively, 
applying “the dividends, interest, or profits thereof to the 
benefit and use of the suid daughters ” severally and respect- 
ively “as the said dividends, &e., shall acerue.” 

Thus far he had made a sutlicient bequest of the absolute 
interest in the fund for the daughters while single. We 
have no more reason to suppose that le considered his 
daughters incompetent, so loug as they remained wumarried, 
to be trusted with $20,000 apiece than that his sons were 
Incompetent to hold the great estates he had devised to 
them. They were equally his children, and as ‘much de- 
serving of their father’s bounty. But he naturally contem- 
plated the probability of their marriage, and he knew that 
new relations would arise as to the management and owner- 
ship of the personalty from the time they should «marry. 

from that moment, in the absence of express provisions 
to the contrary, the legacies would devolve upon.their hus- 
bands, who might waste it and leave their wives penniless. 
[lence,as a prudent father, he proceeded to impose such limita- 
tions upon the gift as should serve to protect it from this 
risk. ‘The management was first committed to trustees; and 
this provision would have served as a_ suilicient.safeguard 
against unWise investments by an unmarried daughter. But 


the solemnization of a marriage would create new difficulties 
that 1t was the sole purpose of the latter part of the clause to 
deal with, and the testator therefore added the words “ and 
from and after the intermarriage of either of them,” «e., to 
provide for this new condition of things. 

That these added words were only intended to apply to 
the daughters after their respective marriages seems plain 
to us. 

If none of the daug!ters should marry, it is self-evident 
that the added words could never possibly apply. Every- 
thing in the added sentences is predicated only of the mar- 
riage of either of the daughters, who in that event only is to 
affected by the new provision, since the provision as to hus- 
bands and children could have no application to her until 
marriage. If the entire clause had been four times expressed 
in the will, each repetition referring to only one daughter. 
separately, how could the added words declaring what should 
happen from and after the marriage of Virginia by possi- 
bility apply if Virginia should not marry at all? 

It may well be, as was argued in behalf of the appellants, 
thatan unmarried daughter could not have. dispuse “ul of her 
legacy at her pleasure during her life, because if she had applied 
to the trustees to transfer the property they would have 
urged the possibility of her marriage and the consequent 
coming into force, upon that event, of the provisions con- 
tained in the added words. But this possibility could not 
interfere with her power of disposal by W ill, sin ‘Cc such dis- 
position could only operate in favor of her legatee after the 
possibility of marriage had disappeared, namely, after, her 
death. 

The eases cited by the ‘appellants’ counsel in his careful 
brief were decided upon the particular phraseology of the 
wills there under examination, and they afford no certain 
guide where the words are as different as they are in those 
cases from those before us. 

No decision cited comes as.near to the present case as that 
of Gulick vs. Gulick, 27 N.Y. Eq., 498, which is singularly 
like the presentecase. ‘The fifth section of the will there con- 
sidered reads as follows: 

‘I give and bequeath to my daughter Anne Maria the 
sum of $10,000, to be placed out at interest, on bond and 
mortgage, so soon as my estate tan be collected without 
sacrifice ; the bonds and mortgages to be taken in the names 
) 
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of my executors or the survivor of them, in trust for my said’ 
daughter Anne Maria, and the interest to be paid annually 
to her by niv said executors or the survivor of them, and 
for her sole and separate use, and in nowise jliable for the 
debts or subject to the control of any man she maV WIAreY. 

“Should she marry and have a ehild or children, then 
after her death I give the said 810,000 to such child or 
children.” 

The daughter died, never having marviedjand her per- 
sonal representative claimed the fund. It was decided that 
the daughter died seized of an absolute estate, against the 
contention that she was only entitled to a Tife estate. The 
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court says: 

“The testator, it is perceived, first provides for a gift of 
the fund itself, and then the method of its enjoyment by the 
legatee. The last is equivalent to a gift of the interest of 
the fund. It is perceived, also, that until “we meet the 
words “should she marry and have a child.” &e., there is 
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executor of Anne Maria is entitled to the fun 

Phis reasoning of the court is very upplicable to the case 
at bar, and we conceive that under the proper construction 
of this clanse Virginia ‘Payloe died seized of an «absolute 
estate in the legacy of 820,000, which she was competent to 


dispose of by her last will. Being of the opinion that the 


decree below was correct, it is accordingly atlirmed. 
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THE ST. PAUL, M. & M. RAILWAY CO. VS. RANSOM PHELPS. 1 


a United States Cireuit Court, District of Minnesota. In 
Equity. 


The Saint Paut, MINNEAPOLIS AND MAnirorna RAILWAy Com- | 
PANY, Appellant, | 


Us. 
Ransom PueEtrs, Appellee. 
Return to U. S. Supreme Court. 


Rt. B. Galusha, 8. U. Pinney, and H. R. Bigelow, solicitors and 
of counsel for appellants; W. P. Clough, solicitor and of counsel for 
appellee. 


l In the Cireuit Court of the United States for the District of 
Minnesota. In Equity. 


To the honorable the judges of the circuit court of the United States 
for the district of Minnesota : 


The Saint Paul, Minneapolis and Manitoba Railway Company, a 
corporation created and existing under and by virtue of the laws of 
the State of Minnesota, brings this its bill of complaint against 
Ransom Phelps, of the city of Breckenridge, in the State of Minne- 
sota; and thereupon your orator complains and says: 


, Grant of March That by section one of an act of Congress entitled 
— “An act making a grant of lands to the Territory of 
Minnesota in alternate sections to aid in the construction of certain 
railroads in said Territory and granting public lands in alternate 
sections to the State of Alabama to aid in the construction of a cer- 
tain railroad in said State,” approved March 3, 1857, there was then 
granted to the Territory of Minnesota for the purpose of aiding in 
the constructing of railroads from Stillwater, by way of Saint Paul 
and Saint Anthony, to a point between the foot of Big Stone Lake 
and the mouth of Sioux Wood river, with a branch via Saint Cloud 
and Crow Wing to the navigable waters of the Red River of the 
North, at such point as the Legislature of said Territory might de- 
termine, from Saint Paul and from Saint Anthony, via Minneapolis, 
to a convenient point of junction west of the Mississippi to the 
southern boundary of the Territory in the direction of the mouth 
of the Big Sioux river, with a branch via Faribault to the north 
line of the State of lowa, west of range sixteen; from Winona, via 
Saint Peter, to a point on the Big Sioux river south of the forty- 
fifth parallel of the north latitude ; also from La Cresent, via Target 
Lake, up the valley of Root river to a point of junction with the last- 
mentioned road, east of range seventeen—every alternate section of 
land designated by odd numbers, six sections in width, on each side 
of each said roads and branches; but in case it should appear that 
the United States had, when the lines or routes of said roads and. 
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branches should be detinitely fixed, sold any sections or any parts 
thereof, granted as’ aforesaid, or that the mght of pre-emption had 
attached to the oo then it should be lawful for any agent or 
agents appointed by the Governor of: said Territory: or future State 
to select, subject to the a provi al of the Secretary of the Interior, 
from the lands of the United States nearest to the tiers of sections 
above specified so much land in alternate sections‘or parts of see- 
tions as should be equal to such lands as the United States lad sold 
or otherwise appropri ated or to which the rights of pre-e mption had 
attached as aforesaid; which lands (thus selected in lie ‘yu of those 
sold and to which pre-emption 1 “iat had attach¢d as aforesaid, 
loge ther with the sections and parts of sections de ‘signated by odd 
numbers as aforesaid and appropriated as aforesaid): should be held 
by the Territory or future State of Minnesota for the use and pur- 
pose aforesaid: Provided, That the land to be so located should in 
no case be further than fifteen miles from the lines of said roads or 
branches and selected for and on- account of each of said roads 
or branches: Provided further, That the lands thereby 
2 granted for and on aecount of said roads an branches, sev- 
erally, should be exclusively applied in the: construction of 
that road for and on aceount of which such lands were thereby 
granted and should be disposed of only as the work, progressed, and 
that the same should be applied to no otaer purpose whatsoever : 
And provided further, That any and all lands theretofore reserved 
to the United States by any act of Congress or In any other manner 
by competent authority for the purpose of aiding in any object of 
internal improvement or for any other purpose whatsoever be, and 
the same were thereby, reserved to the United States from the opera- 
tion of such act, exce pt so far as it might be found; necessary to lo- 
cate the routes of said railroads and branches through such reserved 
lands, in which ease the right of way only should be granted, sub- 
ject to the approval of the President of the United States ; that in 
and by section two of said act it was further enacted that the see- 
tions and parts of sections of lands which by such grants should 
remain to the United States, within six miles on Gach side of said 
roads and branches, should not be sold for less than*double the min- 
imum price of the public lands when sold, nor shguld any of said 
lands become subject to private entry until the sagne should have 
been first offered at public sale at the increased price; that in and 
by section three of said act it was further enacted that the said lands 
by said act granted to said Territory or future State should be sub- 
ject to the future disposal of the Legislature thereof,for the purposes 
in said act expressed and no other, and that the said railroads and 
branches should be and remain public highways for the use of the 
Government of the United States, free from toll or other charge upon 
the transportation of any property or troops of the United States 
that in and by section four of said act it was further enacted that 
the land by said act granted to said Territory or futare State should 
be disposed of by . said Te ‘rritory or future State only in the manner 
following—that is to say, that a quantity of land not exceeding one 
hundred and twenty sections for each of said roads and branches 
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and included within a continuous length of twenty miles of each of 
said roads and branches might be sold; and when the Governor of 
said ‘Territory or future State should certify to the Secretary of the 
lnterior that any twenty continuous miles of any of said roads or 
branches were completed, then another quantity of land by said act 
granted, not to exceed one hundred and twenty sections for each of 
said reads and branches having twenty continuous miles completed 
as aforesaid and included within a continuous length of twenty miles 
of each of such roads or branches might be sold, and so, from time 
to time, until said roads and branches should be completed, and if 
any of said roads or branches was not completed within ten years 
no further sale should be made, and that the lands unsold should 
revert to the United States. 
And your orator further states and shows that the Legislative As- 
sembly of the said Territory of Minnesota in and 
a tae by an act entitled ‘ “An act to execute the trust 
tine tha i © created by an act of Congress entitled ‘An act 
RK. R. Co making a grant of land to the Territory of Min- 
nesota in alternate sections to aid in the con- 
struction of certain ratiroads in said Territory, and granting public 
lands in alternate sections to the State of Alabama to aid in the con- 
struction of a certain railroad in said State and granting certain 
lands to railroad compantes therein named,” approved May 22, 1807, 
created and declared certain persons named in said act a body pol- 
Itic and corporate, by the name and style of the Minnesota and Pa- 
cifie Railroad Company, and with the powers, rights, and franchises 
in said act spe clified, with the power, among other things, tosurvey, 
iocate, construct, complete, alter, change the location of, reconstruct, 
maintain, and operate a railroad with one or more tracks or lines 
of rails on such route, and with such alignment and graduation as 
such company might think proper, from Stillwater, by way of St. 
Paul and St. Anthony, via Minneapolis, to the town of Breckenridge, 
on the Sioux Wood river, with a branch from St. Anthony via 
Anoka, St. Cloud, and Crow Wing, to St. Vincent, near the mouth 
of the Pembina river , the said railroad and branch being one vof the 
railroads and branches specially mentioned in said act of Congress 
of March 3, 1857; and for the purpose of aiding in the construction 
of said railroad and branch all the interest and estate, present and 
prospective, of said Territory and of the future State which should 
succeed to it in or to any or all the lands granted bv the Govern- 
ment of the United States to the Territory of Minnesota for the pur- 
pose of aiding in the construction of a railroad from Stillwater, by 
Way of St. Paul and St. Anthony, lo a pornt between the foot of Dig 
Stone Lake and the mouth of Sioux Wood river, with a branch via 
St. Cloud and Crow Wing, to the navigable waters of the Red River 
of the North, to the point thereinbefore mentioned, agreeably 
to the terms of said act of Congress, together with all and 
singular the rights, privileges, and immunities conferred or 
intended to be conferred by said act of Congress, were 
3 thereby granted to said company, conditioned that said land 
should be exclusively applied to the construction of that road 


{ ST. +AUL, MINNEAPOLIS & MANITOBA RAILWAY CO. VS. 


for which it was granted: And provided, That iid lands should 
vest in said company in the manner following: ,Whenever twenty 
or more continuous miles of said road should hi ave been located the 
Governor of the Territory or future State should certify the same to 
the Secretary of the htetionanil thereupon the title to one hundred 
and twenty sections of said lands should vest in said company, and 
when twenty continuous miles of said road should have been com- 
pleted so as to admit of running regular trains on the same the 
Governor should certify the same to the Secretary of the Interior, 
and thereupon a further quantity of one hun: lred and twenty sec- 
tions of said lands should vest in said company:until said roads 
should be completed, and that it should be the duty of the Governor 
SO to certify tu the Secretary of the Interior whenever any such 
twenty miles should be completed so as to admit of running regular 
trains of cars over the same, and the Governor should, in his official 
capacity and on behalf of the Territory or State and under the great 
seal thereof, execute and deliver to the said company, whenever it 
should, by virtue of the provisions of said territorial act, be entitled 
to any of said lands, a deed in fee simple of any and all of the lands 
to which said company should be entitled; that the location and 
designation of the route and line of said railroad and branch should 
be made by said company and reported to the Governor from time 
to time; that the said Minnesota and Pacific Railroad Company in 
and by said act was expressly authorized and empawered in its cor- 
porate capacity to borrow money from any person ar persons, corpo- 
ration or body politic of any kind, and for any rate of interest which 
might be agreed upon by and between said company and any per- 
son of whom such loan might be obtained, any law on the subject 
of usury of said Territory or future State or any State where such 
transaction might be made to the contrary notwithstanding, and to 
make, execute, and deliver all necessary writings, notes, bonds, 
mortgages, or other obligations and securities in amount and kind 
as might be deemed expedient by said company in‘consideration of 
any such loan or in discharge of any liabilities which it might incur 
In the construction, repair, equipment, or oper ration of said road, 
and in its corporate capacity to make, execute, issue, and deliver its 
bonds or obligations in any amount which ‘the directors thereof 
might deem necessary or expedient, and to prescribe the sum or 
sums for which each of sueh bonds should be issued, the time or 
times and place or places when and where the pringipal and interest 
of the same endl be payable, the person or persons, trustee or 
trustees, to whom or to which they Ga 1 be payable, and whether 
puayve able to order or bearer or how otherwise negotiable, the rates of 
interest which said bonds should bear, and the manner and form in 
which the interest coupons annexe “l to them should be executed : 
and, for the purpose of securing the payment of all or any of such 
bonds, in its corporate capacity to make, execute, ahd deliver one or 
more mortgages or deeds of trust upon the whole or any part of its 
railroad or branches, constructed or authorized to be constructed, 
and of the estate granted by said act, and any and all other of’ its 
estate, real, personal, or mixed, IN possession or expectancy, and in 
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and by such mortgage or deed of trust to confer upon the trustee or 
mortgagee full and ample powers to enter into and upon and take 
possession of, have, use, and employ, or to sell or dispose of, the 
whole or any part of said railroad and branches and all corporate 
and other franchies, rights, and privileges of said company, and 
in case of any such sale to grant and convey to the party or parties 
acquiring title under such sale, and their associates, successors, and 
assigns, all and the same rights, privileges, grants, franchises, im- 
munities, and advantages in and by such mortgage or deed of trust 
enumerated and conveyed which belonged to or were enjoyed by 
said company as fully and absolutely in every respect as said com- 
pany, its bondholders, officers, and agents, might or could have done 
if such sale or foreclosure had not taken place; that the directors 
of said company were in and by said act authorized and empow- 
ered to prescribe by resolution, to be by them adopted, all matters 
relating to the form and terms of any such mortgage or deed of 
trust and of its execution and delivery, and that said company, in 
and by said act, was authorized and empowered, through its agents 
or brokers or otherwise, at any place to sell, loan, pledge, hypothe- 
cate or otherwise dispose of any or all ef the aforesaid bonds, so as 
aforesaid authorized to be issued, at par or at any price less than 
par, and for such sum or sums and on such terms as to the said 
company, its agents or brokers, should appear most for its interest. 
And your orator further shows that the said company, after the 
passage of said act of said Legislative Assembly, and on the 
i 25th day of May, A. D. 1857, duly organized, and after sueh 
| organization, by a resolution duly passed by its 

Acceptance of M. Loard of directors, accepted said act; and a copy 
ahi bia « ™= . Copy 
get of May 22,1857. Of such resolution, certified by the president and 

secretary of said company under its corporate seal, 
was on the same day duly filed in the office of the secretary of said 
‘Territory. 

And your orator further shows that the said Minnesota and Pacific 
Railroad Company entered upon the execution of the trust by said 
act committed to it, and commenced the survey, location, and con- 
struction of the railroad and branch which by said act it was au- 
thorized to build to build and operate and located 
the line of its main road from Stillwater by way 
7 of St. Paul and St. Anthony toa point between the 
foot of Big Stone Lake and the mouth of the Sioux Wood river, and 
filed a map thereof with resolutions adopting the same in the office 
of the Governor of the said Territory of Minnesota on the 12th day 
of November, A. D. 1857, and on or about the date last aforesaid 
said map and location of said main line terminating at Brecken- 
ridge were filed in the General Land Office, at Washington, and 
were thereupon approved by the Secretary of the Interior; that a 
map of the definite location of the said branch line via Anoka, St. 
Cloud, and Crow Wing to Vincent, near the mouth of the Pembina 
river, duly adopted by said company, was in like manner filed in 
the office of the Governor of said Territory and in the General 
Land Office, at Washington, and was duly approved by the Secre- 
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tary of the Interior on or about the date last aforesaid ; and that 
sata COMpany did, 1th fact, thereafter actually construct and com- 
plete, ready for placing the superstructure thereon, about sixty 
miles of such railroad, and did, in fact, reeeive Minnesote State 
railroad bonds isssued and delivered to it by. the Governor of the 
State of Minnesota to the amount of not less than six hundred 
thousand dollars, under and pursuant to the provisious of section 
ten of article nine of the constitution of said State, as amended on 
the 15th day of April, A. D. 1858, which said; bonds were so, issued 
and delivered to said company upon evidence produced and securi- 
ties given by said company, as preseribed and required in and by 
said section ten of article nine as amended as aforesaid, and in and 
by an act of the Legislature of said State entitled “An act concern- 
ing land grant railroads,” approved on the 12th day of August, A. 
IY 1858; but that no part of said railroad had been actually com- 
pleted with the cars running thereon at the tifhe of the passage of 
the act of said Legislature, approved March 6, A. D. 1860, entitled 
“An act in addition toan act entitled ‘An act g@oncerning land grant 
railroads,’ passed August 25, A. D. 1858;” that after the passage of 
said act last mentioned, default having been made by said Minne- 
sota and Pacific Railroad Company in the pay- 
ment of interest on the first-mortgage bonds of 
said company, issued to and held by the said State 
of Minnesota and the trustees under the deed‘of trust or mortgage 
executed by said company upon all its rights,.franchises, and prop- 
erty given to secure said bonds, having neglected to foreclose the 
ee . same, the Governor of said State did proceed to 
cane for the State foreclose, and did, in fact, foreclose such deed of 
of Minnesota trust in conformity with the provisions thereof 
and in aecordance with the statute in such case 
made and provided, and upon the sale of the said property, rights, 
and franchises covered by and embraced in said trust deed upon 
and under such foreclosure thereof made on or about the 25d day of 
June, A. D. 1860, did bid off and purchase the same for and on be- 
half of said State of Minnesota, whereby all and singular the 
property, rights, and franchises of the said Minnesota and Pacific 
Railroad Company beeame and were vested in the said State; that 
the said Minnesota and Pacific Railroad Company, notwithstanding 
itafteewards duly accepted that certain act of the Legislature of Minne- 
sota entitled “An act to facilitate the constructicn of the Minnesota and 
Pacific railroad,” approved March 8, A. D. 1861, and paid the costs 
and expenses and made the deposit prescribed in the fourth section of 
said act, wholly failed to construct, put into’ operation, and equip 
for business any part or portion of its said railroad, so that at the 
time of the passage of the act of said Legislature of March 10, A. 
I). 1862, hereinafter mentioned, no part or portion whatever thereof 
had been constructed, put Into operation, or equipped for busiuess. 
And your orator further shows that bv antact of the Legislature 
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of the State of Minnesota entitled “An aet to 
Stateact granting faejlitate the construction of the Minnesota and 


lands, ete.. of M. & - : 
oR BR Go. to st. Pacific railroad and to amend and continue the 


P&P ROR. Co. act of incorporation relating thereto,” approved 
March 10, 1862, it was provided and declared, 

among other things, that all the rights, benefits, property, privi- 
leges, franchises, and interests of the Minnesota and Pacific Rail- 
road Company acquired by the State of Minnesota by virtue 
of any acts, deeds, agreement, or thing by the said company 
‘theretofore done or suffered, or by virtue of any law of 

2) the State or the constitution thereof or of the former Terri- 
tory of Minnesota, or by reason of any sale of the same or 

any part thereof by the Governor of the State on the twenty-third 
day of June, eighteen hundred and sixty, and bid in and purchased 
for the benefit of the State, were thereby granted and transterred to 
Dwight Woodbury, Henry T. Wells, R. R. Nelson, Edmund Rice, 
Edwin A. C. Hatch, James E. Thompson, Leander Gorton, Richard 
Chute, and William Lee, their associates and successors, for the pur- 
pose and on the terms and conditions thereafter in said act provided, 
free and clear of all claims or liens thereon and free from all liens 
and claims by or to the State of Minnesota, except as thereinafter 
provided; that all the rights, privileges, franchises, lands, property, 
and interest granted by the Territory of Minnesota to the Minnesota 
and Pacific Railroad Company by the act of said Territory approved 
Mav 22, A. D. 1857, were thereby continued and granted to and 
vested in the said Dwight Woodbury, Henry T. Wells, R. R. Nelson, 
Edmund Rice, Edwin A. C. Hatch, James E. Thompson, Leander 
(iorton, Richard Chute, and William Lee and their associates and 
successors, with all the immunities, rights, property, benefits, and 
privileges which the said Minnesota and Pacific Railroad Company 
had or might or could have by reason of the passage of said act, 
free and clear of all claims and liens of the State of Minnesota 
against the Same, except such as were retained by the provisions of 
suid act, and that the said persons thereinbefore named and _ their 
associates and successors should thereafter be known as the St. Paul 
and Pacific Railroad Company, and by that name might sue and be 
sued and have and exercise all the powers, rights, and privileges 
which theretofore pertained to the said The Minnesota and Pacific 
Railroad Company by the act thereinbefore referred to or by any 
other act or law, and that the persons thereinbefore named should 
be directors of the said The St. Paul and Pacific Railroad Company 
for one year and until others should be elected or appornted in their 
places; that the provisions in said act contained were upon the con- 
dition that the said The St. Paul and Pacific Railroad Company 
should complete and put into operation and fully equip for business 
that portion of said main line of said road extending from Saint Paul 
to Saint Anthony on or before the first day of September next there- 
after, and that portion of the branch line of said road extending 
from Saint Anthony to Anoka by the first day of January, eighteen 
hundred and sixty-four, and to Saint Cloud by the tirst day of Janu- 
ary, elghteen hundred and sixty-five, and those portions of the main 
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line of said road extending from Stillwater to Saint Paul and from 
Saint Anthony by way of Minneapolis westwardly to the west line 
of range thirty within one year from the expiration of the time 
last aforesaid, and to Little Falls by the first day of January, eigh- 
teen hundred and sixty-six, and thereafter to continue to construct 
and put into operation, fully equipped for business, the said road or 
branch at the rate of thirty miles annually, and all of said road or 
branch on or before the third day of M: arch, eighteen hundred and 
sixty-seven; that in and by section six of said act it was enacted 
that for the purpose of aiding,in the construction of the Saint Paul 
and Pacific railroad and the branch thereof all the interest of the 
State, present and prospective, in and to any and ail the lands 
granted by Congress to the Territory of Minnesota for the purpose 
of aiding in the construction of a road from #tillwater, by way of 
St. Paul and St. Anthony, to a point between the foot of Big Stone 
Lake and the mouth of (Big) Sioux Wood river, with a branch via 
St. Cloud and Crow Wing to the navigable watérs of the Red River 
of the North, agreeably to the terms of the act of Congress approved 
March 3, A. D. 1857, together with all and singular the rights, privi- 
leges, and immunities conferred and intended to be conferred by 
said act of Congress, were thereby granted tofsaid St. Paul and 
Pacific Railroad Company, conditioned that said land should be ap- 
plied to the construction and equipment of satd road and for no 
other purpose whatever, and that whenever sald company should 
actually complete that portion of the road between St. Paul and St. 
Anthony so that regular trains of cars should be running thereon, 
and not before, the Governor should certi ify the same to the Secretary 
of the Interior, and thereupon the title to one handred and twenty 
sections of land should vest in said company, an@ that when twenty 
continuous miles of said road should be se we and regular 
trains running thereon the title to a further quantity of one hundred 
and twenty sections of land should vest in said company; that when- 
ever sald company should actually complete twenty continuous 
miles of said road from Minneapolis westwi ardly so as to admit of 
the running of regular trains of cars on the same the Governor 
should certify the same to the Secretary of the Mterior, and there- 
upon a further quantity of one hundred and tweity sections of said 
lands should vest in the : said company, and that so on, as often as 
any further twenty continuous miles of said road should be com- 
pleted so as to admit of the running of régular trains of cars 
6 thereon, the Governor should in like m: anher certify the same 
to the Secretary of the Interior, and a further qui intity of one 
hundred and twenty sections of said | ind should vest in said company, 
and that it should be the duty of the Governor whenever said road 
should be completed between St. Paul and St. Anthony, in his official 
capacity and on behalf of the State, to convey to said company one 
hundred and twenty sections of land, and that whenever any fur- 
ther twenty continuous miles of said road or its branches should be 
completed and in operation the Governor should in like manner 
convey a further quantity of one hundred and twenty sections of 
land, and so on, as often as any further twenty ‘continuous miles of 
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said road or its branches should be completed, should in like manner 
convey to said company a further quantity of one hundred and 
twenty sections of land until there should be conveyed to said com- 
pany all the lands to which they should be entitled according to 
the terms and provisions aforesaid: Provided, That upon the writ- 
ten authority of said company filed with the State treasurer said 
lands, when the company should be entitled thereto, might be con- 
veyed by the State directly to the assigns of said company. 
And your orator further shows that by a joint resolution of the 
Congress of the United States to authorize the State of Minnesota to 
) change the line of certain branch railroads in said 
Joint resolution State and for other purposes, approved July 12, A. 
authorizing chang 2 ca , — . 
of branch lines. DD. 1862, it was recited that by an act of Congress 
approved March 3, A. D. 1857, there was granted to 
the ‘Territory of Minnesota lands to aid in the construction of a rail- 
road from Stillwater, via St. Paul and St. Anthony, to a point be- 
tween the foot of Big Stone Lake and the mouth of Sioux Wood 
river, with a branch via St. Cloud and Crow Wing to the navigable 
waters of the Red River of the North, the northern terminus of 
which was fixed by the Legislature of said Territory at St. Vincent, 
and that it was believed that the public interests required a change 
of location of a part of said branch. It was therefore resolved and 
declared that in lieu of that part of the railroad grant to Minnesota 
‘Territory by said act of Congress of March 8, A. D. 1857, which ex- 
tended northwesterly from the intersection of the tenth standard 
parallel with the fourth guide meridian there should be granted to 
the State of Minnesota the alternate tions within six-mile limits 
of such new branch line of route as the authorities of the State 
might designate, having a southwestern termitius at any point on 
the existing line between the falls of St. Anthony and Crow Wing, 
and extending in a northeasterly direction to the waters of Lake 
Superior, with a right of indemnity between the fifteen-mile limits 
thereof, provided such resolution should take effect from the filing 
in the General Land Office of the acceptance by the authorities afore- 
said of such substitution; whereupon the land north of the intersee- 
tion aforesaid in the grant as authorized by said aet of March 3, A. 
D. 1857, being by said acceptance disincumbered of the railroad 
grant, should be dealt with as other public lands of the United 
States. 
And your orator further shows that the Legislature of said State 
of Minnesota, by an act entitled “An act to authorize the St. Paul 
and Pacific Railroad Company to construct a 
ing provisions — of branch road to Lake Superior,” approved March 6, 
joint resolution A. D. 1863, if was enacted that the provisions ot 
said joint resolution of Congress approved July 12, 
A. D. 1862, were accepted, and the Saint Paul and Pacifie Ratlroad 
Company Wis thereby authorized and empowered to survey, locate, 
construct, and maintain, in conformity with the said joint resolution 
of Congress, within the State of Minnesota a new branch railroad, 
having its southwestern terminus at or above .some point opposite 
the town of Saint Cloud, upon the existing branch line of said “ The 
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St. Paul and Pacific railroad,” and extending from thence in a 
northeasterly direction, by such route as they might select, to the 
navigable waters of Lake Superior at or near the mouth of Pigeon 
river, by way of Duluth, and the said “The Saint Paul and Pacific 
Railroad Company ” should be entitled to have, receive, and to hold, 
and there was thereby granted to it, all the lands, benefits, and priv- 
ileges granted and conferred to and upon the State of Minnesota in 
and by said joint resolution of Congress, and that the said com- 
pany might construct and operate the line of road therein provided 
for in accordance with the terms and provisions of the act of the 
Legislature of said State approved March 10, A. D. 1862, and that 
for the purpose of constructing said branch railroad the said com- 
pany should have and might exercise all the rights, immunities, 
privileges, and franchises conferred in and by.said last-named act 
and the act to which it was amendatory, so far as the same might be 
applicable: Provided, That the grants and franchises thereby con- 
ferred or extended were made upon the express;condition that they 
should in nowise inure to the line of road then located or con- 
structed, or to be located or constructed thereafter, under the 
7 powers of the act of incorporation of the said Saint Paul and 
Pacitic Railroad Company, and also that, no act or deed of 
said company should be competent to embarrass or incumber the 
grants or franchises thereby made for any purpose connected with 
the line or lines of road contemplated by the then existing charter 
of the said railroad company. . 
And your orator further shows that by an actéof the Legislature 
State act relating Of the State of Minnesota entitled “An act to 
to disposition of amend the charter of the St. Patlland Pacifie Rail- 
grantand foragree- road Company,’ approved February 6, A. D. 1864, 
ao it was, among other things, provided that when- 
perms ver the St. Paul and Pacific Railroad Company 
should complete ten consecutive miles of the main line of its rail- 
road from some point on the then constructed lime in St. Anthony 
by the way of Minneapolis westerly, with regular trains running 
thereon, the Governor should certify the same to the Secretary of 
the Interior, and thereupon a further quantity of one hundred and 
twenty sections should vest in said company,and soon, as often as any 
further twenty continuous miles should be completed, with regular 
trains running thereon, the Governor should in dike manner certify 
the same to the Secretary of the Interior, and a further quantity of 
one hundred and twenty sections of land should vest in said com- 
pany; that the St. Paul and Pacific Railroad Company should have 
the right to relocate the lines of its road and branches so as to run 
and construct the main line from St. Anthony, by way of Minne- 
apolis, to any point between the foot of Big Stone Lake and the 
mouth of Sioux Wood river and the branch from St. Anthony to 
the Red River of the North, so as to run and eonstruect the same 
from some point ator near St. Cloud to any point in the interna- 
tional boundary near the Red River of the Nort), and that it should 
not be required of said company to construct or maintain the said 
branch ‘road by way of Crow Wing; that the said company should | 
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complete those portions of its road from Stillwater to St. Paul and 
from St. Anthony by the way of Minneapolis westerly to the dis- 
tunce of twexty miles within two vears, and the remaining portion 
of the main line and that part of the branch line from St. Cloud 
to the Red River of the Nerth within five years, and that there 
should be no forfeiture of any of the lands, property, privileges, 
rights, or franchises of the said company for a failure to complete 
the same or any part thereof prior to the times above specified, and 
that the said company was thereby authorized and empowered to 
extend, survey, lucate, construct, maintain, and operate its road from 
some point at or above St. Cloud to the westerly end of Lake Su- 
perior, and for the purpose of extending, locating, constructing, and 
operating the same, that said company should have and might ex- 
ercise all the rights, immunities, privileges, and franchises conferred 
in and by its charter and which were applicable to any other portion 
of its road or branch road, and that the said St. Paul and Pacifie Rail- 
road Company should have power to create and issue in such man- 
ner and on such terms as it might deem expedient on [one] or more 
classes of preferred stock and special stock, and to make such agree- 
ment as it might deem proper with the respective holders thereof 
as to the dividends thereon and the securities for such dividends, 
and to make such agreements as it might deem proper with the 
holders of any such special stock for the appropriation of the net 
earnings of any portion of the railroad which it might construct or 
otherwise acquire to the payment of dividends on such special stock 
as might be issued in respect thereto, which appropriation as made 
by such agreement should be effectual ‘> secure to the said and future 
holders of such stock the application of, such net earnings as in the 
said agreement provided against any future act of the company or 
any of its general liabilities, and that said company might make 
such agreement as it might deem proper with the holders of any 
such special stock as to the administration of the portion of said 
railroad and the land grant appertaining thereto to which said stock 
might pertain, and for the separate organization of the holders of 
such special stock for the purpose of that administration and en- 
abling them or directors chosen by them, separately or in conjune- 
tion with the other directors, to exercise in respect to the portion of 
the road to which such special stock might pertain all the powers of 
the company, subject to the provisions of such agreement when 
made and entered into. 
And your orator further shows that on or about the 6th day of 
Organization of February, A. D. S64, preferred ae! special stock 
f Oe awl of special having been theretofore duly issued on the line of 
stock as the First the road ot the said St. Paul and Pacific Railroad 
ei “t. Company from St. Paul to Watab to the amount of 
moe" thirty-five hundred shares, and on the line of its 
said road from St. Anthony to the point between the foot of the Big 
Stone Lake and the mouth of the Sioux Wood river to a very 
5 large amount, the holders thereof, under and in pursuance of 
the aforesaid act of the Legislature, met at St. Paul, in said 
State, on or about said 6th day of February, A. D 1864, and organized 


12 ST. PAUL, MINNEAPOLIS & MANITOBA RALLWAY CO. Vs. 


a corporation known as and called the First Division of the St. Paul 
and Pacific Railroad Company, and elected the proper officers there- 
for, whereby a corporation was organized known as and called the 
First Division of the St. Paul and Pacific Railroad Company, own- 
ing and controlling the said line of railroad from St. Paul to Watab, 
and also that known as the main line from St. Anthony to the point 
between the foot of the Big Stone Lake and the mouth of the Sioux 
Wood river, together with all the rights, privileges, and franchises 
belonging thereto or in any manner connected therewith; all of 
which said aets and doings were ratified and confirmed by the act 
of the Legislature hereinafter set forth, approved February 6, A. D. 
1866; that on said 6th day of February, A. D. $864, only that por- 
tion of said railroad extending from St. Paul. by way of St. Anthony 
tc Anoka, a distance of about thirty miles, had then been completed 
and equipped, with the cars running thereon; that previous to said 
organization of the First Division of the St. Paul and Pacifie Rail- 
road Company the said St. Paul and Pacific Railrpad Company duly 
created and issued to one I. B. Litchfield the said preferred and 
special stock hereinbefore mentioned pertaining to that portion of 
the lines or road of said St. Paul and Pacific Railroad Company 
whieh extended from St. Paul to Watab and from St. Anthony to 
Breckenridge, and thereupon entered into an agreement with him, 
the said Litchfield, whereby said company transferred to him as the 
owner and holder of such preferred and special stock the said lines 
of road to which it so pertained, together with the franchises and 
lands appertaining thereto, under which agreement and in aecord- 
ance with its provisions the said Litchfield, with, sundry other per- 
sons, to whom he had assigned and transferred ;shares of the said 
preferred and special stock, on the same day formed and organized 
the said’ First Division of the St. Paul and Pacific Railroad Com- 
pany, and that a report of such organization, with a copy of such 
agreement, was thereupon duly filed in the office of the secretary of 
state of the State of Minnesota on the 4th day of May, A. D. 1864, 
and to which when produced your orator begs leave to refer for 
greater certainty. 
And your orator further shows that the Legislature of the State 
ee 7 ee of Minnesota, by an act entitled “An act to ald and 
time for completion facilitate the completion of the St. Paul and Pacific 
of road. rtilroad and branches,” approved March 2, A. D. 
1865, enacted,among’otherthings, that the time for 
the grading and completion of the respective portions of the line of 
railroad of the St. Paul and Pacific Railroad Company as then fixed 
by law should be extended for the period of two years, and that all 
the rights, privileges, franchises, and lands conferred by the act of 
the Legislature of the State of Minnesota approved March 10, A. D. 
IS62, should be restored, released, and granted to said company free 
and clear of all claim and lien of the said State thereto, and that 
the said company should have the right and pewer to extend and 
construct said road from Winona to La Crescent ? Provided, and said 
act Was upon the express condition, that said company should com- 
plete and equip that portion of the road from Elk river to St. Cloud, 
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with the cars running thereon, on or before the first day of Septem- 
ber, A. D. 1866, and from thence in a northerly direction to St. 
Vineent, on the international boundary line, within the time limited 
by law; also that the said company should build that portion of 
said road theretofore known as the St. Paul and Winona Branch by 
the wav of and through the following cities and villages, to wit: 
Hastings, Red Wing, Lake City, Wabasha, and Minneiska: And 
provided, That said company should, on or about the first day of 
July, A. D. 1866, remove its track from the linethrough First street, 
in St. Anthony, to a line not nearer the Mississippi river than Sixth 
street, except that it might depart from the above requirement so 
far as might be necessary in the extension and construction of its 
road across the Mississippi river; that any and all additional grants 
of land made prior to the passage of such act or which might there- 
after be made by the Congress of the United States to the State of 
Minnesota for the purpose of aiding in the construction of the lines 
of railroad or any portion of them authorized to be constructed by 
the St. Paul and Pacific Railroad Company should enure to the ben- 
efit of said company, and said lands and the present and future in- 
terest of the State in orto them werethereby granted and assigned unto 
ithe said company upon the same terms and conditions as the lands 
theretofore granted for the same purpose, together with the con- 
ditions contained in the said act of Congress donating the same, and 
that the title of all lands theretofore or thereafter granted by Con- 
gress to said State for the purposes aforesaid should vest in the com- 
puny at the time and upon the terms ; reseribed by said act or acts 
of Congress making the grant, and that-it should be the 
i) duty of the Governor, on behalf of the State, to convey to 
said company the lands so granted according to the terms 
and provisions contained in the act or acts aforesaid, and that said 
act should take effect from and after its passage, and that the same 
and all acts relating to the St. Paul and Pacific Railroad Company 
and to the lines authorized to be construeted by them were thereby 
declared to be public acts; and your orator shows that at the time 
of the passage of said act a bill was pending In the Congress of the 
United States for an inerease or enlargement of said land grant 
here inbefore mentioned, and which it was then believed would puss, 
and which on the next day was, in fact, passed and became oper- 
ative as next hereinafter set forth, and the benefit of which the said 
State desired and intended to accept, and did, in fact, thereafter ac- 
cept. 
And your orator further states and shows that by an act ef Con- 
) gress of the United States entitled “An act extend- 
ower =~ ose ing thetime for the completion of certain land-grant 
railroads in the States of Minnesota and lowa and 
for other purposes,” approved Mareh 5, A. D.1865, the quantity of lands 
cranted to the State of Minnesota to aid inthe construction of certain 
railroads in said State by the act of March 5. A. D. 1857, aforesaid was 
increased toten sections per mile for each of said railroads and branches, 
subject to any and all limitations contained in said act and subsequent 
acts and as thereinafter provided ; that in and by section two of said 
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act the first proviso in the first section of said act of March 3, A. D. 
1857, was so amended as to provide that the land to be so located 
should in »o case be further than twenty miles from the lines of said 

road and branches to aid in the construction of each of which said 
grant was made, and that said lands granted should in all cases be 

indicated by the Secretary of the Interior; that in and by section 

three of said act it was enacted that any and all lands theretofore 

reserved to the United States by any act of Congress or in any other 

manner by competent authority for the purpose of aiding in any 

object of internal improvement or other parpose whatever were 

thereby reserved and excepted from the operation of said act, except 

so far as it might be found necessary to locate the route of said road 

through such reserved lands, in which case the right of way should 

be granted, subject to the approval of the President of the United 

States, provided that any lands which had: been granted to the 

Territory or State of Minnesota for the purpose of aiding in the con- 

struction of any railroad, which lands might ‘be located within the 

limits of such extension of said grant or grants should be deducted 

from the full quantity of lands thereby granted, and that any lands 

which had been so granted should be strictly applied in accordance 

with the terms and conditions of said act or acts, unless subsequently 

modified by iaw; that by section four of said act it was further 

enacted that the sections and parts of sections pf land which by said 

acts and such grant should remain to the United States within ten 

miles on each side of said roads and branches should not be sold for 

less than double the minimum price of publieelands when sold, nor 

should any of such lands become subject to sale at private entry 

until the same should have been first offered at public sale to the 

highest bidder at or above the minimum price aforesaid, provided 

that actual bona fide settlers under the pre-emption lawsof the United 

States might, after the proof of settlement, improvement, and occu- 

pation, as then provided by law, purchase the same at the increased 

minimum price, and provided also that settlerg under the provisions 

of the homestead law who should comply with the terms and require- 

taents of sai acts should be entitled to patents for an amount not 

exceeding eighty acres each, anything in the said act to the contrary 
notwithstanding; that in and by section five pf said act it was fur- 

ther enacted that tiie lands thereby granted should be subject to the 

disposal of the Legislature of the Stateof Minnesota for the purposes 

aforesaid and no other, ana that such railroads and branches should 

be and remain public highways for the use of the Government of 

the United States, free of all toll or other charges upon the trans- 

portation of any property or troops of the United States; that in 

and by section six of said act it was enacted that the lands thereto- 

fore an-l by said act granted to said Territory ‘or State of Minnesota 

should be disposed of by said State for the purpose aforesaid only 

| and in manner following, namely: When the Governor of said State 
| should certify to the Secretary of the Interior that any section of ten 
| consecutive miles of said road was completed in a good, substantial, 
and workmanlike manner as a first-class railroad, and the said See- 
retary should be satisfied that the said State had complied in’ good 
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faith with such requirement, the Sceretary of the Interior should 
issue to said State patents for all the lands granted and selected as 
aforesaid, not exceeding ten sections per mile, situated opposite to 
and within a limit of twenty miles of the line of said section of road 
thus completed, extending along the whole length of said completed 

section of ten miles of road and no further; and when the 
10 Governor of said State should certify to the Secretary of the 

Interior, and the Secretary should be satisfied, that another 
section, ten consecutive miles in extent, connecting with the preced- 
ing section or with some other first-class railroad which might be at 
the time in successful operation, was completed as aforesaid the said 
Secretary of the Interior should issue to the said State patents for 
all the lands granted and situated opposite to and within the limit 
of twenty miles of the line of said completed section of road or roads 
and extending the length of said section and no further, not exceed- 
ing ten sections per mile, for all that part of said road thus com- 
pleted under the provisions of said act and the act of March 3, A. 
1). 1857, and so from time to time until said road and branches 
should be completed, and that when the Governor of said State 
should so certify and the Secretary of the Interior should be satis- 
fied that the whole of any one of said roads and branches was com- 
pleted in a good, substantial, and workmanlike manner as a fitst- 
class railroad the said Secretary of the Interior should issue to said 
State patents for all lands granted for and on account of said com- 
pleted road and branches in sid act situated within the said limits of 
twenty miles from the line thereof thr nghout the entire length of 
said road and branches, provided that nothing therein contained 
should interfere with any existing rights acquired under any law of 
Congress theretofore enacted making grants of land to the State of 
Minnesota to aid in the construction of railroads, and provided, that 
no land should be granted and conveyed to said State under the 
provisions of said act on account of the construction of any railroad 
or part thereof that had been constructed under the provisions of 
any other act, at the date of the passage of this act, and adopted as 
part of the line of railroad provided for in this act; and provided 
further, that said lands, granted by this or prior acts, should not in 
any manner be disposed of except as the same should be patented 
under the provisions of this act; and should the State fail to com- 
plete any one of said roads or branches within eight years after the 
passage of this act then the said lands undisposed of as aforesaid, 
granted on account of said roads or branches, should revert to the 
United States; that in and by section nine of said act it was enacted 
that the provisions of said act should also be construed so as to 
apply and extend to that portion of the line authorized to be vacated 
by the joint resolution approved July twelith, eighteen hundred and 
sixty-two, entitled “A joint resolution authorizing the State of Min- 
nesota to change the line of certain branch railroads in said State, 
and for other purposes,” notwithstanding the vacation thereof by 
said State, as though said resolution had not passed, and also to the 
line adopted by said State in lieu of the portion of the line so va- 
cuted; that at the time of the passage of said act no part of the main 
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line of said road from St. Paul to Breckenridge had been built or 
constructed, and that only that portion of tlfe branch line lying be- 
tween St. Paul and Elk river, a distance oft thirty-eight miles, “had 
then beer built and completed. | 
State actconirm. 404d your orator further shows that the Legisla- 
tne erennit’o, ture of the State of Minneséta in and by an act en- 
ete., of First Divis- titled “An act to legalize and confirm the organi- 
aging P&P. zation, acts, and proceedings of the First Division 
pias of the Saint Paul and Pacifie Ra‘tlroad Company, 
andin relation tothe character and powers of said company,” approved 
February 6, A. D. 1866, it was enacted that the holders of the pre- 
ferred stock and speci al stock issued by the Saint Paul and Pacific 
Railroad Company, under the : authority of an act of the Legislature 
of the State of Minnesota, approved on the Gth day of February, A. 
». 1SG4, and as recited in the agreement miade on the same day, 


under said act between the said company and EK. Bb. Litehfield, of 


which agreement a copy, with a report of the organization there- 
under, was filed in the office of the secretary.of State on the 4th day 
of May, A. D. 1864, under and pursuant to an act of the said Legis- 
lature, approved March 4, A. D. 1864, should be, and were thereby, 
authorized to use, possess, enjoy, and exercise all the rights, benefits, 
privileges, property, franchises, powers, and interests of the Saint 
Paul and Pacific Railroad Company as a body corporate, belonging 
or pertaining to that portion of the lines or* road of said company 
which extends from St. Paul to Watab, Betton county, including 
all the lands granted by Congress to aid in the construction of the 
road of said company, and which belong or pertain to such portion 
of said road, and all the rights, benefits, privileges, property, fran- 
chises, powers, and interests of said company as a body corporate as 
aforesaid, belonging or pertaining to that ‘portion of the lines or 
road of said company rar extends from St. Anthony to a point 
between the foot of Big Stone Lake and the mouth of the Sioux 
Wood river, including all the lands granted by Congress to aid 
in the construction of that portion of the’ lines or road of said 


company last above mentioned, subject only to the provisions of 


said agreement, and subject to all the conditions and limitations re- 

specting the construction and completion of said road or of any 
i] part thereof Imposed by existing laws: Provided, That noth- 

ing in said agreement or the acts of ‘said company in pur- 
suance thereof affecting in any manner any of the lands donated by 
Congress for the purpose of constructing or appertaining to that 
portion of the St. Paul and Pacitie railroad extending from Still- 
water to St. Paul should be deemed to be ratified or confirmed by 
said act, but that all the lands belonging and originally designed 
for and appropriated to the construction of said road from Still- 
water to St. Paul should remain irrevocably dedicated thereto, and 
the acceptance by the First Division of the St. Paul and Pacifie Rail- 
road Company of said act, either by resolutién or by acting under 
it, should be deemed a full release to the State of Minnesota of any 
and all rights which said First Division of the St. Paul and Pacifie 
Railroad Company might have acquired in or to any of the lands 


ee 


a ae we 


RANSOM PHELPS. 17 


by virtue of such agreement; that the holders of the aforesaid pre- 
ferred stock and special stock, their successors and assigns, should 
be and were authorized to use, possess, enjoy, and exercise all and 
singular the said rights, benefits, privileges, property, franchises, 
powers, and interests under the corporate name and style of the 
First Division of the St. Paul and Pacific Railroad Company, and 
by that name should have perpetual succession, and should have 
and enjoy all the powers, privileges, franchises, and immunities 
incident to a corporation, and might acquire by purchase or other- 
wise and hold, convey, sell, and lease property and estates, either 
real, personal, or mixed; make, have, and use a common seal, and 
alter and renew the same at pleasure; sue and be sued, plead and 
be impleaded, answer and be answered, defend and be defended 
against, contract and be contracted with, and generally do and per- 
form all and every act and thing whieh might be necessary or 
requisite to the full enjoyment and exercise of all and singular the 
privileges, franchises, powers, rights, benefits, property, and interests 
by said act and said agreement transferred to or conferred upon 
them; and that the organization of the holders of said preferred 
and special stock, under the name of the First Division of the St. 
Paul and Pacific Railroad Company, in pursuance of the act of the 
Legislature and of the agreement thereinbefore referred to, and all 
the acts and proceedings of said organization not contrary to law 
nor to the terms of said agreement, were thereby sanctioned, con- 
firmed, and legalized; that by reason of the premises and of said 
agreement the said First Division of the St. Pauland Pacific Railroad 
Company, upon its organization as aforesaid, became entitled to and 
vested with all and singular the corporate powers and franchises, 
and all the rights, privileges, property, benefits, immunities, and 
lands of the said St. Paul and Pacific Railroad Company belonging 
or pertaining to the line of railroad in said agreement specified, to 
wit, the said lines extending, the one from St. Paul by way of St. 
Anthony to Watab, and the other from said St. Anthony to Brecken- 
ridge and which were commonly known as and called the first 
branch line and the other the main line of the said St. Paul and 
Pacific Railroad Company, and did thereupon proceed to construct, 
complete, and equip, and did fully construct, complete, and equip, 
the said lines from St. Paul to Watab and from St. Anthony to 
Breckenridge, except about four miles on the northerly end of said 
line from St. Paul to Watab, the main line from St. Anthony to 
Breckenridge having been fully completed to the approval and ac- 
ceptance of the State of Minnesota and the United States on or 
about the 25th day of October, A. D. 1871, and that portion from 
St. Paul to Watab, except four miles on the north end thereof as 
aforesaid, having been fully completed to the approval and satisfac- 
tion of the State of Minnesota and the United States on or about 
the Ist day of December, A. D. 1867: that after the organization of 
the First Division of the St. Paul and Pacific Railroad Company it 
owned, operated, and controlled the said road and controlled and 
managed the land grants appertaining thereto under and by virtue 
of the act of Congress of March 3, A. D. 1857, and the said act of 
J—247 | 
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Congress of Mareh 3, A. D. 1865, and the aforesaid legislation of the 
State of Minnesota in relation thereto, and phat, before any of the 
foreclosures hereinafter mentioned, the greater part of all the lands 
granted by the United States as aforesaid to aid in the construction 
of the lines of road so owned by the said First Division of the St. 
Paul and Pacific Railroad Company had, under the agreement and 
legislation hereinbefore mentioned, passed to and become vested in 
fee simple in the said First Division of the St. Paul and Pacifie Rail- 
road Company, and said company had becothe legaily entitled to 
all of said lands, subject, however, as to the “portion of said lines 
and Jands covered by the several deeds of trust hereinafter men- 
tioned, executed before the 6th day of Februdry, A. D. 1864, to the 
lien of such deeds, respectively, all of which, with the bonds thereby 
secured, the said First Division of the St. Paul and Pacific Railroad 
Company assumed and undertook to pay off and discharge. 
And your orator further shows that, prior to the organiza- 
12 tion of the said First Division of the ‘St. Paul and Pacific 
Railroad Company, an agreement had been made 
Agreement relin- between the St. Paul and Pacific Railroad Com- 
—a part ef Hany and the corporators of the Stillwater and 
et Paul_and still. St Paul Railroad Company én and by which the 
water, said St. Paul and Pacifie Raifroad Company agreed 
to relinquish to the said Stillwater and St. Paul 
Railroad Company that part of the main line of its road between 
Stillwater and St. Paul, together with the rights, franchises, lands, 
and privileges pertaining to said portion of said line, which said 
agreement was filed for record on the 23d day of February, A. D. 
1867, in the office of the secretary of state of the State of Minne- 
sota, and to which, when produced, your orator begs leave to refer 
for greater certainty; and that afterward, by an act of the Legis- 
lature of the State of Minnesota entitled “An act confirming an 
agreement between the St. Paul and Pacifie Railroad Company and 
the corporators of the Stillwater and St. Paul Railroad Company, 
and authorizing said Stillwater and St. Paul Railroad Company to 
construct that portion of the main line of said St. Paul and Pacific 
railroad between Stillwater and St. Paul,and granting lands in aid of 
the construction of said part of said main line,” ap- 
proved March 4, A. D. 1867, the agreement last afore- 
said was assented to and confirmed by and on behalf 
of said State,and the said St. Paul and Pacifie Railroad Company was 
thereby released from its obligation to construct that portion of its 
main line so relinquished and from all penalties and forfeitures by 
reason of the non-construction thereof within the time theretofore 
provided by law, and that said Stillwater and St. Paul Railroad 
Company, a corporation then existing under the laws of the State of 
Minnesota, should have power to enter upon said line of road be- 
tween Stillwater and St. Paul, and, if deemed necessary, to relocate 
the same or change the line for engineering purposes, and to con- 
struct, maintain, and perpetually to operate a ‘railroad with one or 
more tracks, with all necessary side tracks and fixtures, so as to con- 
struct the same from some convenient point in ‘the city of Stillwater 


State act contirm- 
ing same. 


remy: 


% 
bs 


RANSOM PHELPS. 19 


tu the city of St. Paul, and to have all and singular the property, 
privileges, rights of way, franchises, and rights theretofore held by 
suid St. Paul and Pacific Railroad Company or by said State per- 
talning to said portion of said main line 
And your orator further shows that by an act of 
bo oe Raga so Congress entitled “An act authorizing the St. Paul 
‘hranch ine 80d Pacific Railroad Company to’ change its line 
In consideration of a relinquishment of lands,” ap- 
proved March 3, A. D. 1871, it was provided that the St. Paul and 
Pacific Railroad Company might so alter its branch lines that, in- 
stead of constructing a road from Crow Wing to St. Vincent, and 
from St. Cloud to the waters of Lake Superior, it might locate and 
construct, in lieu thereof, a line from Crow Wing to Brainerd, to in- 
tersect with the Northern Pacific Railraad, and from St. Cloud to a 
pont of intersection with the line of the origina! grant at or pear 
Otter Tail or Rush Lake, so as to form a more direct route to St. 
Vincent, with the same proportional grant of lands to be taKen in 
the same manner along said altered lines as was provided for the 
then existing lines by existing laws: Provided, however, Thatsuch 
change should in no manner enlarge said grant, and that said aet 
should only take effect upon condition of being in accord with the 
legislation of the State of Minnesota, and upon the further condi- 
tion that proper releases should be made to the United States by said 
company. of all lands aleng said abandoned lines from Crow Wing to 
St. Vincent and from St. Cloud to Lake Superior, and that upon the 
execution of said releases such lands so released should be consid- 
ered as immediately restored to market without further legislation ; 
that the said act of Congress last above mentroned wis In aceord 
with the legislation of the State of Minnesota, and that the said 
St. Paul and Pacific Railroad Company duly accepted the same, and 
before the 19th day of December, A. D. 1871, did make proper re- 
leases of all lands along said abandoned lines, as in said act pro- 
vided, and did proceed to relocate its said branch line of road from 
East St. Cloud to St. Vincent as aforesaid, by way of and through 
the towns of Melrose, Sauk Centre, Alexandria, Fergus Falls, Glyn- 
don. and Crookston to St. Vincent aforesaid, which relocation was 
made and adopted in the field on aud before the 7th day of Novem- 
ber, A. D. 1871, and a map thereof, duly certified by the officers of 
said company, was filed with the Governor of the State of Minne- 
sota on the day and year last aforesaid, and that said map of the 
definite location of said branch line of road, duly attested and cer- 
tified, was filed in the Department of the Secretary of the Interior 
of the United States on the 19th day of December, A. D. 1871, and 
thatsaid map of definite location was, on the 20th day of December, 
IS71, duly approved by the Secretary of the Interior on behalf of 
the United States, and was afterwards ratified and confirmed 
13 by an act of the Congress of the United States entitled “An 
act for theextension of the time to the St. Paul and Pacific 
Raiiroad Company for the completion of its roads,” In and by which 
it was provided, among other things, that the time for the comple- 
tion of the railroad from St. Cloud to St. Vincent, in said State, as 
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then located, with the approval of the Secretary of the Interior, be 
extended for the period of nine months from the time limited by 
the acts of Congress relating to the same, aid said location was also 
ratified and approved by the legislation ofthe State of Minnesota 
hereinafter set forth. : 

And your orator further shows that by an actof the Legislature of 
the State of Minnesota, entitled “An act to provide for the completion 

i li a of the lines of railroad commonly known as the St. 
woe tine fon ey, Paul and Pacific Extensior lines,” approved March 
pletion of roads and 1, A. D. 1877, it was among other things enacted 
providing for relin- that the time for the completion of the uncom- 
. paige lands, pleted portions of the line of railroad commonly 

| known as the St. Vincent: Branch of the St. Paul 
and Pacific [xtension lines, be thereby extended as _ follows: 
From Melrose to Sauk Centre, until July 1,,A. D. 1878; from Sauk 
Centre to Alexandria, until January 1, A.,D. 1879; from Alexan- 
dria to Fergus Falls, and from Crookston to St. Vincent, until Jan- 
uary 1, A. D. 1880, and from Fergus Falls to Glyndon until Jan- 
uary 1, A. D. 1881; provided, however, that such extensions of time 
were made subject to all the provisions of this and the succeeding 
sections of this act, in which it was provided, among other things, 
that in ease the St. Paul and Pacific Railroad Company, its succes- 
sors or assigns, should fail to complete any of the said portions of the 
said line of railroad within the times therefor therein limited, in 
that case the portions of said line of railroad then remaining uncom- 
pleted, together with the land grant, rights, franchises, immunities, 
and property appertaining thereto, should ‘at once be and become 
absolutely forfeited to the State of Minnesota, without any act or 
ceremony whatsoever; and that it should be the duty of the Gov- 
ernor forthwith, upon such failure, to enter upon and take posses- 
sion of, for and in the name of the State, all and singular the por- 
tions of the road so remaining uncompleted, and all and singular 
the land grant, rights, franchises, immunities, and property apper- 
taining thereto; and upon such forfeiture all and singular the lines 
of road, land grant, rights, franchises, immunities, and property so 
forfeited should be held by the State, without merger or extinguish- 
ment, to be used and regranted for the construction of said line of 
road ; and that none of the lands outside the ten-mile limits, com- 
monly designated indemnity lands, should accrue to anv company 
on account of the construction of any portion of the said line of road 
extending from St. Cloud to St. Vincent until there should first 
have been reserved therefrom a sufficient: quantity to make up 
ten full sections for each mile of said line lying between such por- 
tion thereof and Melrose; that one-half of ‘all the land up to two 
hundred thousand acres in quantity, which should be first acquired 
on account of the construction of the then uncompleted line of rail- 
road from Watab to Brainerd, Or any part thereof, and one-half of 
all the lands up to four hundred thousand ‘acres which should be 
first acquired on account of the construction of the then uncom- 
pleted line of railroad from Crookston to St. Vincent or any part 
thereof, by virtue of any grant of lands whi¢h had been or should 
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thereafter be made to aid in the construction of said lines of railroad 
should be reserved and retained by the State, to be used by it for 
the payment of the claims ineurred for work and material furnished 
In the construction of said lines of railroad; statements of which 
claims were filed in the State auditor’s office in pursuance of an act 
of the | .egislature approved February 21, A. D. 1874; that if any of 
the lands so reserved should remain undisposed of by the State, 
after the payment of the claims of the said claimants, they should 
be conveyed by the Governor to the company which should have 
completed the portions of railroad to which the lands comprising 
such residue should appertain ; that the land so reserved should be 
applied to the purposes for which such reservation was made in the 
manner following: The Governor, attorney general, and railroad 
commissioner, or any two of them, should, as soon as might con- 
veniently be after the passage of said act, examine into the claims, 
statements of which had been so filed as aforesaid, and adjust and 
ascertain the amount remaining owing and unpaid to the parties, 
respectively, who lad filed such claims for work er materials or for 
both furnished in the construction of said extension lines of railroad, 
and that they should file in the State auditor’s office a compiled 
statement of the amounts so ascertained by them to be owing and 
unpaid upon said claims to the said parties, respectively; that in 
ascertaining the amounts so owing to said claimants that said offi- 
cers should be empowered to examine witnesses under oath, and 
that the concurrence of any two of said officers should be sufficient 

for the determination of the amount remaining owing on any 
id such claims; that if it should be made to appear to said offi- 

cers that the work or materials embraced’in any such claim 
were furnished by the claimant under a contract with any other of 
suid claimants such fact should be set forth in such statement; that 
whenever, after the amounts remaining unpaid upon said claims 
should have been ascertained as therein provided, and any of the 
lands so reserved should have been patented or otherwise conveyed 
by the United States to said State, such lands, or so much thereof as 
might be necessary for such purpose, should be sold by the Gov- 
ernor at public anetion, and the net proceeds of all such sales be 
forthwith distributed ratably by the Governor among said claimants 
in proportion to the amounts found to remain due and owing upon 
their respective claims as in said act provided, such notice of the 
time and place of said sale being first given as the Governor should 
consider best calculated to inform the public thereof; that such sales 
should take place from to time, as portions of the lands so reserved 
should be patented or otherwise conveyed by the United States to 
the State, until the net proceeds of such sales should have become 
sufficient to pay such claim in full, or until all such lands should 
have been sold; that at any such sale the owner or holder of any 
such claim might become a purchaser, and should be entitled to be 
credited upon the sum for which such purchase should be by him 
nade with an amount which should bear the same proportion to 
the amount ascertained to be owing upon his claim as in said act 
provided as the total proceeds of the sale at which such purchase 


: i 
4) 
t 
| 
' 


ee ae 


22 ST. PAUL, MINNEAPOLIS & MANITOBA: RAILWAY CO. VS. 


should be made should bear to the total amount ascertained to be 
owing upon all said claims in the aggregate, as thereinbefore pro- 
vided; that upon the price of any purchase of said lands at such 
sale bei paid or settled, as therein provided, the Governor should 
execute to such purchaser, his heirs or assigns,a patent for the land 
so purchased, which should vest in the patentee, his heirs or assigns, 
the title in fee simple to the lands therein described ; that in case it 
should be ascertained by the Governor, attorney general, and rail- 
road commissioner, as therein provided, that the work or materials 
for which any of said claims had been filed were furnished under a 
contract with any other of said claimants, in that case the Governor 
should so distribute the proceeds of such sales as to prevent pay- 
ment being more than once made for the game work or materials ; 
that if at any time any of said claimants should receive any pay- 
ments upon his or their claims from any séurce other than the pro- 
ceeds of such lands, such payment should be deducted from the 
amount of such claim, and such claimant should be entitled to share 
in the proceeds of said lands only on account of the residue of his 
claim remaining after such reduction should have been made ; that 
the lands reserved as therein provided should be selected by the Gov- 
ernor, and should be a fair average of the lands acquired from the 
United States on account of the construction of said uncompleted 
portions of road; that such selections should be made from time to 
time, as the lands were acquired from the United States, until three 
hundred thousand aeres in all should havé been so selected and set 
apart; that the St. Paul and Pacific Railroad Company, or any com- 
pany or corporation taking the benefits of said act shou!d not in any 
manner, directly or indireetly, acquire or become seized of any right, 
title, interest, claim, gr demand in or to any piece or parcel of land 
lying and being within the granted or tndemnity limits of said 
branch lines of road to which legal and fall title had not been per- 
fected In said St. Paul and Pacific Railroad Company, or their sue- 
cessors or assigns, upon which any person tor persons had in good 
faith settled and made or acquired valuable improvements thereon 
on or before the passage of said act, or updén any of said lands upon 
which had been filed any valid pre-emption or homestead filing or 
entry, not to exceed one hundred and sixty acres to any one actual 
settler, and the Governor of said State should deed and relinquish 
to the United States all pieces or parcels of said lands so settled upon 
by any and all actual settlers as aforesaid, to the end that all such 
actual settlers might acquire title to the lands upon which they actu- 
ally resided from the United States-as homésteads or otherwise, and 
upon the acceptance of the provisions of said act by said company 
it should be deemed by the Governor of said State a relinquish- 
ment by said company of all such lands: so occupied by all such 
actual settlers, and in deeding to the United States such lands the 
Governor should recelve as prima facie evidence of actual settlement 
on said lands the testimony and evidence or copies thereof hereto- 
foreor which inight be thereafter taken im eases before the local 
United States land offices and decided in fivor of such settlers, and 
that chapter 117 of the Special Laws of said-State for 1876, being an 
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act relative to the construction of a railroad between Breckenridge 
and Glyndon, and approved March 6, A. D. 1876, and chapter 105 
of the Special Laws of said State for 1874, and chapter 49 of the 
Special Laws of said State for 1875 were thereby repealed. 
And your orator further shows that it is informed and be- 
15 lieves, and so charges the fact to be, that many of the provis- 
a ions of the last-named act of the Legislature of 
pany to relinquish Minnesota are ultra vires and void, as bei ‘ing in con- 
lands flict with the provisions of said act of Congress, 
and in particular the tenth section thereof, and 
that the said St. Paul and Pacific Railroad Company refused to ac- 
cept the provisions of said acts and refused to relinquish any lands 
within the twenty-mile limits of said grant settled upon, oecupied, 
pre-empted, or upon or against which any filing had been made for 
any homestead, but, on the contrary, protested against the same. 
And your orator further shows that in and by an act of the Legis- 
lature of the State of Minnesota entitled “An act 
State act extend- to amend chapter two hundred and one of the 
ing time to complete Senatel Bcsn of 4] nondh: ahaha t aati aed 
roads. Opeciai LAWS OF One thousand eight hunared ane 
seventy-seven, entitled ‘An act to provide for the 
completion of the lines of railroad commonly known as the St. Paul 
and Pacific Extension lines,” approved March 9, A. D. 1878, see- 
tion six of said last-named act was so amended that the time for 
the completion of the uncompleted portions of the line of railroad 
extending from St. Cloud to St. Vineent, commonly known as the 
St. Vineent Branch of the St. Paul and Pacific Extension lines, was 
extended as follows, to wit: From Meirose to Sauk Center until 
August 1, A. D. 1878; from Sauk Center to Alexandria until De- 
ee 1, A. D. 1878; from Crookston to St. Vincent until January 
A. D. 1880; from Alexandria to Fergus Falls until January 1, 
. D. 1880; from Fergus Falls to Glyndon until January 1, A. D. 
18st. but that such extensions were made subject to all the pro- 
visions of that and the succeeding sections of said act; that in case 
the St. Paul and Pacific Railroad Company, its successors or assigns, 
should fail to complete any of the said portions of said line of rail- 
road within the times therefor limited in said act, in that case the 
portions of said line of railroad then remaining uncompleted, to- 
gether with the land grant, rights, franchises, immunities, and 
property appertaining thereto, should at once be and become abso- 
lutely forfeited to the State of Minnesota without any act or ceremony 
whatsoever, and that it should be the duty of the Governor forth- 
with upon such failure to enter upon and take possession for and In 
the name of the State all and singular the portions of road so re- 
maining uncompleted and all and singular the land grant, rights, 
fre inchises, immunities, and property appertaining there Lo, “and 
upon such forfeiture all and singular the lines of the road, land 
grant, rights, franchises, immunities, and property so forfeited 
should be held by the St ate, without merger or extinguis shment, to 
be used and regranted for the construc tion of said line of road ; that 
neither the St. ‘Paul and Pacific Railroad Company nor any other 
company accepting or acting under the provisions of said act should 
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be entitled to receive or demand any of the lands granted by the 
United States to the State of Minnesota to aid in the construction of 
said line of railroad until that portion of said line of railroad ex- 
tending from Melrose to Alexandria should be fully completed, with 
cars running thereon; but that when such portion should be com- 
pleted, then, “and not before, the Governor of the State might convey 
or certify to the company buile ling such portion not to exceed two 
hundred thousand acres of said lands, and a further quantity of 
two hundred thousand acres in case the portion of said line of rail- 
road extending from Crookston to St. Virrcent should be also com- 
pleted, from the lauds accruing to said road north of Crookston and 
not within the indemnity limits: Provided, That nothing should be 


“ 


construed under said act which would waive the right of the State 


to receive the full grant of ten scetions per mile of completed road 
from the United States; and that when that portion of said line of 
railroad extending from Alexandria by way of Evansville to Fergus 
Falls should be fully completed, with the cars running thereon, 
then, and not before, the Governor might convey or certify to said 
company all the rest, residue, and remainder of the lands granted 
by the United States to the Territory of Minnesota to aid in the con- 
struction of said line of railroad, and that the Governor of the State 
should be thereby expressly prohibited froin conveying or certifying 
to such railroad company any of said lands otherwise, at other times, 
in other quantities, or upon other conditions than in said act pro- 
vided, as above set forth; and that that portion of section nine of 
said last-named act commencing with the words “and one-half,” in 
the fourth line of said section, and ending with the words “ any part 
thereof,” in the eighth line of said section, were struck out, and that 
the word and figure “three (3),” in the last two lines of said section, 
were changed and the word and figure “ one (1)” inserted in place 
thereof, so that the lands to be selected and set apart, as specified in 
said section, should be one hundred thousaad acres instead of three 
hundred thousand acres. 

And your orator further shows that the said St. Paul and 
1b Pacitic Railroad Company, on or about the second day of 
June, A. D. 1862, did execute and deliver to Ed- 
mund Rice, Horace Thompson and Samuel J. 
Tilden, as trustees, a certain deed of trust or mort- 
gage, bearing date on that day, to secure the, payment of bonds duly 
issued by it to raise means ‘with which to build its road, to the 
amount of one million two hundred thousarid dollars, with interest, 
of and upon itssaid line of road from St. Paul by way of St. Anthony 
to Watab, including all its equipments ard appurtenances, tolls, 
Incomes, rents, issues, and profits, and all the railways, ways and 
rights of way, depot grounds, and other latids; all tracks, bridges, 
viaduets, culverts, fences, and other a all depots, station- 
houses, and other appurtenances then held:or thereafter to be ac- 
quired, and all franchises connected with or ri: alae to said railway, 
and all ae ite franchises, including the {fr anchise to be a cor- 
poration, together with all and singular the fands granted as afore- 
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of Congress of March 3, A. D. 1857. for the purpose of aiding in the 
construction of said line of railway from St. Paul by way of St. 
Anthony to Watab; which said mortgage or deed of trust was, soon 
after its execution, duly recorded in accordance with the laws of 
the State of Minnesota. 

And your orator further shows that on or about the first day of 
March, A. D. 1864, the said corporation called the 
First Division of the St. Paul and Pacific Railroad 
Company duly executed a certain deed of trust, 
bearing date on that day, to Edmund Rice, Horace Thompson, and 
Samuel J. Tilden, conveying to them all the right, title. and in- 
terest which said last-named COM pany then had or which it should 
or might thereafter acquire or become entitled to in or to all the, 
sections and parts of sections of land granted as aforesaid to the Ter- 
ritory of Minnesota by the said act of Congress approved Mareh 8, 
A. D. 1857, and subsequently granted as aforesaid by said Territory 
and State of Minnesota for the purpose of aiding in the construction 
of said railroad from St. Anthony to a point in the direction of Big 
Stone Lake, a distance of one hundred and fifty miles, and in.and to 
the whole of said railroad from St. Anthony to a point in the diree- 
tion of Big Stone Lake, one hundred and fifty miles from St. Anthony, 
with all and singular the equipments, rolling stock, machinery, tools, 
implements, and appurtenances, and all corporate and other fran- 
chises pertaining or belonging to the same, and the tolls, income, 
rents, and profits thereof. LO secure thre pavinent of corporate bonds 
of said company duly issued by it, to the amount of three millon 
dollars, with the interest thereon; which said deed of trust was soon 
thereafter duly recorded in accordance with the laws of said State 

And your orator further shows that the said First Division of the 
St. Paul ~~ Pacific Railroad Company afterward 
and on the first day of October, A. D. 1865, exe- 
cuted a certain other deed of trust, bearing that 
date, to George L. Becker, Horace Thompson, and George T. M. 
Davis, conveying all the right, title, and interest which said com- 
pany then had or which it “should or might thereafter acquire or 
become entitled to in and to all those sections or paris ol sections 
of land eranted as aforesaid to the Territory and State of reer ae 
by the said acts of Congress of March 3, A D.1857,.and Mareh 3, A 
1). 1865, respectively, and by said Territory and State granted as 
atoresaid for the purpose of nidi ng in the construction of Said rail- 
road from St. Paul by way of St. Anthon y, Anoka, and St. Cloud to 
Watab.and also the whole of said ri ailroad from St. Paul via St. An- 
thony to Watab, with all and singular the equipments, rolling stock, 
mac hinery, tools, implements, and appurte nances, and all CUTpor ile 
and other franchises pertaining or belonging to the same, and the 
toils. income. rents. issues, and profits 1 he reof, to secure the payment 
of its corporate bonds duly issued, amounting in the aggregate to 
twomlllione ig lit hundre d thousand « lol] lars, with the interest the reo 
which said deed of trust was soon thereafter duly recorded in accord- 
ance with the laws of said State | 

And your orator further shows that the said First Division of the 


Trust deed 7 


Trust deed oO? 


prtecraerga 
4 A. acre 


+ herd 
im 65 / 


) 


i a er ee 


Zt) ST. PAUL, MINNEAPOLIS & MANITOBA RAILWAY CO. VS. 


St. Paul and Pacific Railrdad Company afterward 
and on the first day of July A. D. 1868, duly exe- 
cuted to George L. Becker, Horace Thompson, and 
Samuel © Tilden a certain trust deed, bearing date on the day last 
mentioned, couveving to them all the right, title, and interest which 
the said company thes had o1 might thereafter acq ure or become 
untitled to in and to all those sections and parts of sections of land 
granted as alor said to the ‘Lerritory and State of Minnesota by the 
said acts of Congress of March 8, A. D. 1857, and March 3, A. D. 
1865, respectfully, and by the said ‘Territory’ and State granted as 
aforesaid tor the purpose of aiding in the cbnstruction of the said 

railroad from St. Anthony to Breckenridge, a distance of 
ly two hundred and ten miles (excepting therefrom the lands 

which said company had aequired or should or might there- 
after acquire or become entitled to under thre said act of Congress 
of March 5, A. D. 1857, for the construction of that part of said rail- 
road which extends from St. Anthony to a péint in the direction of 
Dig Stone Lake, a distance of one hundred and fifty miles, included 
iit the above-mentioned deed of trust to Edmund Rice, Horace 
Thompson, and Samuel J. Tilden, dated March 1, A. D. 1864), and 
also the whole of said railroad extending from’St. Anthony to Breck- 
enridge, with all and singular the equipments, rolling stock, ma- 
chinery, tools, implements, and appurtenances, and all corporate and 
other franchises pertaining or belonging to the same, and the tolls, 
Income, rents, and profits thereof, to secure the payment of the cor- 
poral bonds of said COMpany duly issued, to the amount of ‘six 
nitllion dollars, with the interest thereon; which said deed of trust 
was soon thereafter duly recorded in tlie. with the laws of 
said State . 

And your orator further shows that after tl{e alteration and relo- 
cation of the branch lines of the road of the said St. Paul and Pacific 
| 3 — Ratlroad Company and thé approval thereof by 
alia “pre > eal che Secretary of the Interior and by the United 

slates, and on or about the first day of April, A. 1) 
IS71, the said St Pauland Pacitic Railroad Company entered into 
a certain contract with the said First Division of the St. Paul and 
Pacific Railroad Company for the construction and equipment of 
said lines of railroad as so altered and relocated as aforesaid, to wit, 
from St. Cloud to St. Vincent and from Watab to Brainerd, in and 
by which said contract it was agreed, among other things, that the 
last-mentioned company should loan and advance to said St. Paul 
and Pacific Railroad Company or for its use and benefit in the con- 
struction and equipment of its sald lines ot railroad the sum of 
fifteen million dollars in the bonds of said Kitst Division of the St. 
Paul and VPaeifie Railroad Company, bearing date April 1, A. D. 
IS71, and payable on the first day of January, A. D. 1901, with 
interest, payable semi-annually, at the rate of seven per centum per 
annum, and that the said St. Paul and Pacific Railroad Company 
should assume and secure the payiment of said bonds, principal and 
Interest, by the execution and delivery to trustees of a deed of trust 
or mortgage of and upon all and singular the said lines of railroad 
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t road Company Mh and LO thie lands cranted by Congress iis aloresaid 
to aid in the construction of such lines of railroad: that the said 
. first Division of the St. Paul and Pacific Railroad Company, in pur- 
suance of said contract, did execute and issue its said bonds. with 
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year 1876, and in the progress of said suit John S. Kennedy was 
substituted us trustee in said trust deed and asa party plaintiff in 
said suit in the place and stead of George 'T. M. Davis, and that 
afterwards such proceedings were had in said suit in said district 
court for Ramsey county that on the 15th day of March, A. D. 1879, 
the said court then and there having jurisdiction of said suit and of 
the parties thereto, a decree was duly made in dnd by said court 
and rendered in said cause declaring the amount due on said trust 
deed of October Ist, A. D. 1865, to be the sum of one million six 
hundred and seyenty-one thousand three hundreel and eight dol- 
lars and fifty-seven cents, and directing a sale of the property em- 
braced in said trust deed to be had and made for the payment 
thereof; that thereafter and pursuant to the provisions of said de- 
cree said property described in said deeree, with i's appurtenances, 

was duly sold on the seventh day of May, A. D. 
1S79, to John S. Barnes, for the Denefit of himself, 
George Stephen, Donald A. Smith, Norman W. 
Kittson, and James J. Hill, for the price and sum 
of two hundred thousand dollars, which said sale-was duly reported 
to said court and was in all respects confirmed by said court on the 
loth day of May, A. D. 1879, and said property, with its appurte- 
nances, was duly conveyed to them accordingly; that thereupon 
afterwards and on the 25d day of May, A. D. 1879, the said John S. 
Barnes, George Stephen, Donald A. Smith, Norman W. Kittson, and 
James J. Hill, pursuant to the provisions of chapter forty-nine of the 
Laws of Minnesota for the year 1879 and chapter thirty of the General 
Laws of Minnesota for the year 1876 and the pro- 
visions of the charter of the Minnesota and Pacific 
Railroad Company, duly organized themselves into 
and became a corporation under and by the namé of the Saint Paul, 
Minneapolis and Manitoba Railway Company, they having duly 
performed and complied with all the provisions of said acts on their 
part, and that afterwards the said John S. Barne, George Stephen, 
Donald A. Smith, Norman W. Kittson, and James J. Hill duly con- 
veyed all the property embraced in and covered by the said sale to 
said The St. Paul, Minneapolis and Manitoha Railway Company, 
and on the 21st day of June, A. D. 1879, the certificate and deed of 
conveyance of said. property to the purchasers ‘thereof was duly 
filed in the oflice of the secretary of state of the State of Minnesota, 
and that ever since that time vour orator, the said Saint Paul, Min- 
neapolis and Manitoba Railway Company, has been and still is a 
railway company existing and acting as such under and by virtue 
of said organization and the charter of the Minnesota and Pacifie 
Railway Company and the legislation hereinbefore set forth, and 
that it thereby became vested with all the rights of the St. Paul and 
Pacific Railroad Company to the lands, rights, fratehises, and other 
property mentioned In said trust deed so sold and conveyed as afore- 
sald, with the appurtenances. 

And your orator further shows that afterwards and before the 
seventh day of May, A. D. 1874, the St. Paul and 
Pacific Railroad Company made default in the 
payment of the sums secured by the trust deed 


Sule and COnVEYVe=- 
ance to corporutors 
of complainant. 


Organization of 
complainant 


Foreclosure of 
rust deed. 


RANSOM PHELPs. 29 


hereinbefore mentioned, dated June 2, A. D. 1862, executed to the 
said Edmund Rice, Horace Thompson, and Samuel J. Tilden, as 
trustees, as hereinbefore stated, and a suit for the foreclosure thereof 
was commenced for such default and for breach of the conditions of 
said trust deed by the said Edmund Rice, Horace Thompson, and 
Samuel J. Tilden as such trustees against the St. Paul and Pacific 
Railroad Company and the First Division of the St. Paul and Pacific 
Railroad Company and others in the court of common pleas in and 
for the county of Ramsey and State of Minnesota, which suit was 
afterwards transferred from said court to the district court for said 
Ramsey county by and pursuant to chapter 209 of the Laws of said 
State for the year 1876, and in the progress of said suit John S. 
IXKennedy was substituted as trustee in said trust deed and as a party 
plaintiff in said suit in the place and stead of Samuel J. Tilden; 
and that afterwards such proceedings were had in said suit in said 
district court for Ramsey county that, on the thirty-first day of 
March, A. D. 1879, the said court then and there having jurisdic- 
tion of said suit and of the parties thereto, a decree was duly made 
and rendered in and by said court in said cause declaring the 
amount due on said trust deed of June 2, A. D. 1862, to be the 
sum of one million four hundred and eighty-one thousand 
five hundred and twelve dollars, and directing a sale of 
19 the property embraced in said trust deed to be had and made 
for the payment thereof; that thereafter and pursuant to the 
provisions of said decree, on the second day of June, A. D. 1879, 
said property described in said decree, with its 
Sale and convey- appurtenances, was duly sold. and conveyed to 
snee to comphan- Your orator for the price and sum of eight hun- 
dred and fifty thousand dollars, which said sale 
was duly reported to and was in all respects.confirmed by the said 
court on the twelfth day of June, A. D. 1879, and that afterwards 
and on the twenty-first day of June, A. D. 1879, the certificate of 
sale and deed of conveyance of said last-named property to your 
orator were duly filed by your orator in the office of the secretary of 
state of the State of Minnesota, whereby your orator became vesied 
with all the rights of the St. Paul and Pacifie Railroad Company in 
and to the rights, franchises, and other property mentioned in said 
trust deed’ and sold as aforesaid, with the appurtenances. 
And vour orator further shows that afterwards and before the 
seventh dav of May, A. D. 1874, the said First Division of the St. 
~ Paul and Pacific Railroad Company made default 
Pte aes in the payment of the sums secured by the trust 
deed hereinbefore mentioned, dated on the first 
day of Mareh, A. D. 1864, and exeruted to Edmund Rice, Horace 
‘Thompson, and Samuel J. Tilden as trustees, and that a suit for the 
foreclosure of the last above-mentioned trust deed was commenced 
for such default and for breach of the conditions of said trust deed 
by the said Edmund Rice, Horace Thompson, and Samuel J. Tilden 
as such trustees against the First Division of the St. Paul and Pacific 
Railroad Company and others in the court of common pleas in 
and for the county of Ramsey and State of Minnesota, which suit 
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was afterwards transferred from said court to the district court for 
suid Ramsey county by and pursuant to chapter 209 of the Laws of 
said State for the year 1876, and in the progréss of said suit John 8. 
Kennedy was svbstituted as trustee in said trust deed and as a party 
plaintiff! to said suit in the place and stead of Samuel J. Tilden, 
and that afterwards such proceedings were had in said suit, in said 
district court for Ramsey county, that on the twenty-ninth day of 
March, A. D. 1879, the said court then and there having jurisdiction 
of said suit and of the parties thereto, a decree was duly made and 
rendered in and by said court in said cause declaring the amount 
due on said trust deed last mentioned, dated March 1, A. D. 1864, 
to be the sum of two million sixteen thousand nine hundred and 
seventy-five dollars, and directing the sale of the property embraced 
in said last-mentioned trust deed to be had and made for the pay- 
ment thereof; that thereafter and pursuant to the provisions of said 
decree of the fifth day of June, A. D. 1879, said 
property described in and by said decree, with its 
appurtenances, was duly sold and conveyed to 
your orator for the price and sum of two hundred and fifty thou- 
sand dollars; which said sale was reported to and was in all respects 
confirmed by said court on the seventeenth day of June, A. D. 1879, 
and that afterwards, on the twenty-first day of June, A. D. 1879, the 
certificate of sale and deed of conveyance of said last-named prop- 
erty to your orator was duly filed by your orator in the office of the - 
secretary of state of the State of Minnesota, whereby your orator 
beeame vested with all the rights of the said First Division of the 
St. Paul and Pacific Railroad Company in and to the rights, fran- 
chises, and other property mentioned in said trust deed and so soid 
as aforesaid, with the appurtenances. 

And your orator further shows, that afterwards and before the 
third day of August, A. D. 1874, said First Division of the St. Paul 
and Pacific Railroad Company made default in the payment of the 
sums secured by the trust deed hereinbefore mentioned, dated on 
the first day of July, A. D. 1868, executed to, George L. Becker, 
Horace Thompson, aud Samuel J. Tilden as tgustees, and that a 
suit for the foreclosure of the last above-mentioned trust deed was 
commenced by said Horace Thompson and Samuel J. Tilden, as 
such trustees, the said George L. Becker having been removed from 
his said trusteeship and no one having been apyiointed in his place, 
against the First Division of the St. Paul and Pacific Railroad Com- 
pany and others in the court of common pleds of the county of 
Ramsey and State of Minnesota, which suit was afterwards trans- 
ferred from said court to the district court for said Ramsey county 
by and pursuant to chapter 209 of the Laws of saitl State for the year 
1876, and in the progress of said suit John S. Ktnnedy was substi- 
tuted as trustee in said trust deed and as a party plaintiff in said 
suit in the place and stead of Samuel J. Tilden, and that afterwards 
such proceedings were had in said suit in said district court for 
Ramsey county that on the twenty-fourth day of March, A. D. 1879, 
the said court then aud there having jurisdiction.of said suit and: of 
the parties thereto, a decree was duly madeeand rendered in 
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20) and by said court in said cause declaring the amount due on 

said trust deed last mentioned, dated on the first day of July, 
A. D. 1868, to be the sum of six million nine hundred forty-five 
thousand three hundred eighty-five dollars and ninety-eight certs, 
and directing the sale of the property embraced in said _last- 
mentioned trust deed to be had and made for the payment thereof; 
that thereafter and pursuant to the provisions of said decree, on the 
second day of June, A. D. 1879, said property described in said 

7 decree, with its appurtenances, was duly sold and 

Sale and convey- iat : ; , . ‘ 
ance to complain. © eyed in two parcels to your orator, one of the 
nai same for the sum of nine hundred thousand dol- 

lars, and the other for the sum of four hundred 
and fifty thousand dollars, which said sales were reported to and 
were in all respects confirmed by said court on the twelfth day of 
June, A. D. 1879, and that afterwards and on the twenty-first day of 
June, A. D. 1879, the certificates of sale and deeds of conveyance of 
said last-mentioned property to your orator were duly filed by your 
orator.in the office of the secretary of state of the State of Minnesota, 
whereby your orator became vested with all the rights of the said 
First Division of the St. Paul and Pacific Railroad Company in and 
to the rights, franchises, and other property mentioned in said trust 
deed and so sold as aforesaid, with the appurtenances. 

And your orator further shows that Horace Thompson, George 
L.. Becker, and William G. Moorhead, trustees under the said trust 
deed hereinbefore mentioned, executed by the said St. Paul and 
Pacific Railroad Company on the first day of April, A. D. 1871, to 
secure the payment of the bonds therein mentioned, were after- 
wards duly removed from their trusteeship under the same, and 
Jacob S. Wetmore, Thomas W. Pearshall, and Thomas Denny were 
duly appointed their successors and accepted said trust; that there- 
after, or on or about the — day of December, A. D. 1875, the said St. 
Paul and Pacific Railroad Company having made default in the 
performance of said trust deed and in the pay- 
ment of the sums of money secured thereunder, a 
suit was duly instituted on the equity side of the 
circuit court of the United States for the district of Minnesota by 
said last-named trustees against the said St. Paul and Pacific Rail- 
road Company, the First Division of the St. Paul and Pacifie Rail- 
road Company, Horace Thompson, William G. Moorhead, George 
L. Becker, and Charles A. F. Morris for the foreclosure of said deed 
of trust, and for other purposes; that afterwards and at the Decem- 
ber term of said court, A. D. 1878, to wit, on the 11th day of April, 
A. D. 1879, such further proceedings were had in said cause in said 
court, the said court then and there having jurisdiction of the said 

| cause and of the parties thereto, that a final decree 

Decree. was rendered in said cause,in and by which it was 

adjudged and decreed, among other things, that 
said mortgage or deed of trust was sufficient in form to convey and 
mortgage all and singular the lines of road, land grants, lands, 
property, and franchises in said mortgage described as follows, viz: 
All and singular the line of railroad of the said ¢ rporation, The 
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St. Paul and Pacific Railroad Company, extending from a point at 

or near the town of Saint Cloud, in the county of Stearns, to the 

town of Saint Vincent, in the county of Kittson and State of Minne- 

sota; and also all and singular the line of railroad which said de- 

fendant corporation, The St. Paul and Pacific Railroad Company, 

was authorized to construct from Watab, in the county of Benton, 

by way of Crow Wing, to the town of Brainerd, in the county of 

Crow Wing, to intersect with the Northern Pacific railroad at said 

town, as contemplated by the act of Congress approved March 3, 

1871, together with the equipments and appurtenances of the said 

railroads, respectively, and the rights, privileges, and corporate or 

other franchises thereunto respectively belonging or in anywise 

appertaining, of which should or might at, any time thereafter 

thereunto belong of in anywise appertain; and also all the right, 

title, and interest which the said defendant. The St. Paul and Pacifie 

Railroad Company, then had or that it or its successors or assigns 

might at any time afterwards acquire by reason of the construction 

of said railroads or of either or of anv part of either thereof, or other- 

wise, in, to, or concerning the lands situate, l¢ing, and being in the 

State of Minnesota, which were embraced or intended to be em- 

braced in the grants aforesaid, or either of them, made by the Con- 

gress of the United States tothe former Territory and present State 

of Minnesota by the acts of Mareh 3, A. D.- 1857, March 3, A. D. 

1865, and Mareh 3, A. D. 1871, respectively, which were granted by 

said State to said railroad company, or should or might be granted 
or conveyed to it, its successors or assigns, to aid in the construction 
of the said line of railroad or of either or of any part of either 
thereof, including in the premises théreby conveyed — the 
road-beds of the said railroads, respectively, and all tracks, 

bridges, viaducts, culverts, fences, depots, stations, station-houses, 

engine-houses, car-houses, freight-louses, wood-houses, machine 
shops, and other shops, and all other structures, buildings, 

21 and materials whatsoever, placed or to be placed on 
the said railroads, respectively, or on either or any part of 

either thereof, or acquired or to be acquired for the use of the same, 
and also all locomotives, tenders, passenger, baggage, freight, cattle, 
and other cars, and all other rolling stock whatsoever, and all ma- 
chinery, tools and implements, fuel and materials, for constructing, 
operating, repairing, or replacing the said railroads or either or any 
part of either thereof, or any of the equipments or appurtenances of 
said railroads or either or any partof either thereof, held by the said 
St. Paul and Pacitie Railroad Company or thereafter to be acquired 
by the same, its successors or assigns; together with all and singular 
the tenements, hereditaments, and appurtenances to the said rail- 
roads, lands, and premises or any part thereof belonging or in any- 
wise appertaining, and also all the estate, right, title, interest, prop- 
erty, possession, claim, and demand whatsoever, as well in law as In 
equity, of the said St. Paul and Pacifie Railroad Company in, to, or 
concerning the same, and each and every part‘and parcel thereof, 
with the appurtenances, and that the same, upon the execution and 
delivery of said deed of trust, became subject to the lien thereof ; that 
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there was then due and unpaid upon the said bonded indebtedness 
the principal sum and amount of fifteen million dollars and the in- 
terest thereon from July 1, A. D. 1874, which said principal and in- 
terest were a lien upou said mortgage property and franchises, as 
thereinbefore specially stated ; that the defendant, the said First Di- 
vision of the St. Paul and Pacific Railroad Company, or the defend- 
ant, The St. Paul and Pacific Railroad Company, pay the same within 
five days, and in default thereof that all and singular the said mort- 
gaged property, rights, immunities, and franchises be sold by one of 
the masters of said court, as one parcel and as an entire property, to 
the highest and best bidder therefor, but for a price not less than 
one million five hundred thousand dollars ; that the right and equity 
of redemption of the said defendants in said suit and of all persons 
claiming by, through, or under them or either of them should be 
absolutely foreclosed and barred; that, the said sum of money so ad- 
judged due remaining wholly unpaid, the said premises were adver- 
Pm a, tised for sale on the 14th day of June, A. D. 1879, 
ene te comehie and for want of payment of said sum were on that 
nny day duly sold to your orator for the price and sum 
of one million six hundred thousand dollars, it 
being the highest and best bidder therefor; whereupon said property 
so sold was conveyed to your orator; that afterwards and at the June 
term of said court, A. D. 1879, to wit, on the 21st day of June, A. D. 
1879, the master’s report of said sale and the certificate or convey- 
ance thereof executed by said master were in all respects confirmed. 
And your orator further shows that in and by each of said several 
decrees of the said district court of Raiusey county it was adjudged 
aud decreed that the sale of the mortgaged property therein author- 
ized and directed should be absolute and without redemption and 
free from any right of redemption under the laws of Minnesota or 
otherwise. 
And your orator further shows that by an act of the Legislature 
of the State of Minnesota approved March 7, A. D. 
_ State act confirm- 1881, and being chapter 412 of the Special Laws of 
caisdionan’ aa said State for that year, it was enacted and declared, 
zation, ete. among other things, that the said purchases made 
by yourorator, The St. Paul, Minneapolis and Mani- 
toba Railway Company, and mentioned in said act, as evidenced by 
the several instruments of conveyance and transfer duly entered and 
remaining of record in the office of the secretary of state of the said 
State of Minnesota, to wit, the several purchases so made of the 
main and branch lines (so called) formerly owned by the First Divis- 
ion of the St. Paul and Pacific Railroad Company and of the exten- 
sion line (80 called) extending from East St. Cloud to St. Vincent and 
the international boundary line formerly owned by the St. Paul and 
Pacific Railroad Company, with the equipments, land grants, land, 
property, benefits, privileges, immunities, and corporate and other 
franchises and powers pertaining to said main, branch, and exten- 
sion lines respectively, as well as the said several instruments of con- 
veyance and transfer and the organization of said St. Paul, Minne- 
apolis and Manitoba Railway Company, were fully ratified and con- 
5—247 . 


34 ST. PAUL, MINNEAPOLIS & MANITOBA RAILWAY ©O. VS, 
firmed, and the said St. Paul, Minneapolis and Manitoba Railway 
Company in the use and enjoyment and in the managemeut, opera- 
tion, and conduct of the business of said main-and branch lines and 
the land grants and lands appertaining thereto should have, possess, 
enjoy, and exercise, and was thereby declared to be vested with the 
same benefits, privileges, immunities, and corporate and other fran- 
chises and powers as were formerly enjoyed or possessed by the First 
Division of the St. Paul and Pacific Railroad Company with respect 
to said main and branch lines,and in the use and enjoyment 
22 and in the management, operation, and; conduct of the busi- 
ness of said extension line and the lands and land grants ap- 
pertaining thereto, and was thereby declared to be vested with the 
same benefits, privileges, immunities, and corporate and other fran- 
chises and powers as were formerly enjoyed or, possessed by the St. 
Paul and Pacific Railroad Company with respect to said extension 
line; and in and by said act it was further enacted that any of said 
instruments of conveyance and transfer might be proved by the record 
thereof aforesaid, or by a duly certified copy of such record, as well 
as by the production of the instrument itseif, and that said act should 
be legal evidence of the corporate character and powers of said St. 
Paul, Minneapolis and Manitoba Railway Company in all courts and 
places whatsoever, and that said act should take effect and be in 

force from and after its passage. 

And your orator further shows that its said road from St. Paul to 
Sauk Rapids, so acquired as Aforesaid, was wholly 
Peay at iy Bi get built and equipped on and before the first day of 
road. 7 January, A. D. 1868, in part ‘by the said St. Paul 
and Pacific Railroad Company and in part by the 
said First Division of the St. Paul and Pacific Railroad Company, and 
that that portion of its road between St. Cloud :and St. Vincent was 
fully built, equipped, and put in operation in’ part by the said St. 
Paul and Pacific Railroad Company and in part by and under the 
direction of this honorable court, by and through a receiver duly 
appointed in a suit pending therein, wherein John S. Kennedy and 
others were complainantsand The St. Paul and Pacific Railroad Com- 
pany and others were defendants, and was finally completed by your 
orator, all of which was done, as by law in that behalf required, be- 
tween the twentieth day of December, A. D. 187:1, and the fourth day 
of December, A. D. 1879, to the acceptance and satisfaction of the 
State of Minnesota and of the United States, ahd the completion of 
said road and branches has been duly and regularly certified by the 
Governor of Minnesota to the Secretary of the Interior of the United 
States as to successive sections of the same completed as aforesaid 
and as to the whole of said main line and branches; that the num- 
ber of miles of road so completed and certified is as follows, to wit: 
From St. Anthony to Breekenridge, two hundred and seven miles; 
from St. Paul to Sauk Rapids, seventy-seven! miles, and from St. 
Cloud to St. Vincent, three hundred and fifteen miles, for all of which 
your orator is entitled to have and receive lands so granted as afore- 
said at the rate of ten sections per mile for each mile of completed 
road, except as to thirty-eight miles thereof between St. Paul and 
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Elk River, and for that distance a quantity of land equal to every 
alternate odd-numbered section for six miles on each side of said 
plece of road, and that over six hundred thousand acres of land so 
granted as aforesaid remain unpatented to your orator, but to which 
it is now well entitled in the law. 
And your orator further shows that by reason of the premises it 
: , has become and now is well entitled to all and singu- 
sieht aa lar the lands so granted to the Territory and State 
March 3, 1857, and Of Minnesota by the acts of Congress of March 3, 
March 3, 1865. A. D. 1857, and Mareh 3, A. D. 1865, to aid in the 
construction of its said road and branches so ac- 
quired and built as aforesaid, to wit, the main line, from St. Anthony 
to Breckenridge, and the branch lines from St. Anthony to Sauk 
Rapids and from St. Cloud to St. Vineent, and that it has received 
conveyances of the legal title to a considerable portion of the lands 
so granted and earned by the construction of said lines of railroad, 
and has in fact earned and is well entitled toa conveyance in fee of 
all the lands so granted as aforesaid, and is the sole beneficial owner 
of all those so granted for which patents have not been issued to it 
or to those under whom it claims title as aforesaid; that a very con- 
siderable quantity of lands so granted for the purpose aforesaid, both 
in the place limits of said grant as determined by the line of the loca- 
tion of the road and branches as well as in the indemnity limits of 
said grant, have not yet been patented or certified to the said State 
of Minnesota, and have not been patented to your orator, as they in 
equity and good conscience ouglit to have been; that the officers of 
the General Land Office,in the Department of the Interior of the 
United States, under erroneous views of the law and of their duty, 
have from time to time been permitting the said lands to be entered 
under various acts of Congress, when in fact and in law the said lands 
are in nowise subject to entry, sale, and disposal under the same, 
pretending and claiming at times that said land grant expired 
December 3, A. D. 1873, and that although the said lands have 
been fully earned by the building and completion of said rail- 
road and branches under and in pursuance of legislation, both 
congressional and State, as aforesaid, that said lands are subject 
to pre-emption and to homestead entry as aforesaid, whereas 
23 the legal title to all said lands in the place limits along 
said railroad and branches and not conveyed by said State 
is and has been well vested in the State of Minnesota, ever since 
the definite location of the said road and branches, for the sole 
use and benefit of your orator and those under whom it claims, 
and your orator is now entitled to the legal title thereto, said road 
and branches having long since been fully completed, as required by 
law, and having been fully equipped and in full operation for more 
than five years last past; that after the definite location of the main 
line of its road from Stillwater, by way of St. Paul and St. Anthony, 
toa point at the foot of Big Stone Lake and the mouth of Sioux 
Wood river, terminating at Breckenridge, in the State of Minnesota, 
was made and filed in the office of the Governor of the Territory of 
Minnesota, on the 12th day of November, 1857, and which, on or 
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about the date last aforesaid, with a map thereof, was filed in the 
Department of the Interior, at Washington, and the approval by the 
Secretary of the Interior of said location and map, as hereinbefore 
set forth, the title to all odd-numbered sections of land within six 
miles of said line, on either side thereof, became. and was vested in 
fee simple in the Territory of Minnesota and in the State of Minne- 
sota upon its admission into the Union for the use and benefit of 
said Saint Paul and Pacific Railroad Co., through and under which 
your orator now claims to have and own the same by reason of the 
premises aforesaid, and said odd-numbered sections ceased to be sub- 
ject to sale or disposition by the United States in’ any way or man- 
ner or to or for any other use or purpose whatever. 
24 And your orator further shows that afterwards the Terri- 
tory of Dakota was duly created and organized, the Indian 
title to the lands hereinafter described was extinguished, and land 
offices were established therein for the sale and disposition of the 
public lands of the United States at Fargo and other places in said 
Territory, and the lands hereinafter described are situated in the 
said Territory, near the eastern boundary thereof, as the same: was 
and is now established by law, and very many of the odd-numbered 
sections and parts of sections of land so granted in and of the con- 
struction of said main line of road and of said branch road from St. 
Cloud to St. Vincent (the Indian title to which has long since been 
extinguished) are now, since the creation and organization of said 
Territory, situated within the limits and boundaries of said Territory 
as so established; that the defendant, Ransom Phelps, sets up a 
claim of title to and claims to be the legal owner of the following- 
described premises, to wit: The east half of the southeast quarter of 
section thirteen (13), township one hundred and thirty-two (132), of 
range forty-eight (48), in the county of Richland and Territory of 
Dakota, which said premises are opposite to and within less than six 
nriles of the line of the definite location of said main line of railroad 
from Stillwater, by way of Saint Paul and Saint Anthony, to 
Breckenridge, and about two miles south of the tiorthern terminus 
thereof, as so located and approved, and which constitutes 
a part of the lands to which your orator is well entitled 
in fee simple by reason of the location and construction 
of said main line of road, as hereinbefore set forth; 
25 that said premises are of the value of six thousand dollars; 
that the claim of title of the said defendant thereto is founded, 
as your orator is informed and believes, upon a-certain warranty 
deed thereof, executed and delivered to him by thé Northern Pacific 
Railroad Company, dated the 15th day of January, A. D. 1875, and 
recorded in the office of register of deeds of said Richland county 
on the 26th day of June, A. D. 1875, in Book A, page 203, and that 
he pretends and claims that said premises are a part of the lands 
granted to the said Northern Pacifie Railroad Company by act of 
Congress entitled “An act granting lands to aid in. the construction 
of a railroad and telegraph line from Lake Superior to Puget Sound, 
on the Pacific coast, by the northern route,” approved July 2nd, A. 
D. 1864, as amended by the joint resolution of Congress entitled “A 
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resolution authorizing the Northern Pacific Railroad Company to 
issue its bonds for the construction of its road and to secure the same 
by morigage, and for other purposes,” approved May 31, A. D. 1870; 
to which said act of Congress and joint resolution thereof and the 
several provisions tuereof your orator begs leave to refer for greater 
certainty. 

And your orator further shows unto your honors that the line of 
the road of said Northern Pacific Railroad Company through Min- 
nesota and opposite to and beyond the premises above described was 
not definitely fixed and a plat thereof filed in the office of the Com- 
missioner of the General Land Office of the United States until the 
21st dav of November, A. D. 1871, and until more than a month 
after your orator’s said main line of railroad had been so completed 

to its northern terminus, at Breckenridge aforesaid, and that 
26 the title or claim of title of the said defendant 1s set up and 

insisted on by him under and _ by virtue of the joint resolu- 
tion of Congress last afuresaid, and said lands are situated within 
the geographical limits prescribed and added to said grant to the 
Northern Pacific Railroad Company for indemnity purposes by said 
joint resolution ; and your orator avers that long before the making 
of said grant to the Northern Pacific Railroad Company by said act 
of July 2, 1864, the title to said land had become legally vested in 
the State of Minnesota to aid in the construction of said main line 
of railroad; that the tract of land hereinbefore described at the 
time of the definite location of said main line and approval thereof 
had not been reserved by the United States by any act of Congress 
or in any other manner by corapetent authority for the purpose of 
aiding in any object of internal improvement or any other purposes 
whatever, and the United States has not, by judicial proceedings, 
legislative act, or otherwise, made any entry or its equivalent by 
reason or on account of any breach of condition subsequent con- 
tained in said grant for said main line, and has not received or taken 
back the title to said lands from said State of Minnesota in any way 
or manner whatsoever; that said alleged conveyance of said prem- 
ises from the Northern Pacific Railroad Company to said defendant 
so recorded as aforesaid constitutes a cloud upon the interest and 
title of your orator in and to the same so acquired as aforesaid, and 
that it is well entitled to have the lega} title thereto vested in it for 
its sole use and benefit; that said pretended claim of title of said 

Ransom Phelps in and to said land is inequitable and illegal, 
, 27 the legal title thereto having ever since the definite location 

of said main line of road, on the 12 day of November, A. D. 
1857, been vested in the Territory and subsequent State of Minne- 
sota in trust as aforesaid; that said land is situated within six 
miles of the definite location of said road, and along which said road 
has been long since fully completed and actually operated for a 
period of more than twelve vears last past. 

To the end therefore thatsaid defendant, Ransom Phelps, may,if he 
‘an, show why yourorator should not have the relief hereby prayed, 
and thathe may make true, full,and perfect answer to all and singular 
the matters and things hereinbefore stated and charged as fully and 
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particularly as if the same were hereinafter repedted and he there- 
unto distinctly interrogated, according to the best. of his knowledge, 
information, and belief, but not on oath, the necessity of the answer 
of the defendant being put in under the oath of the said defendant 
being hereby expressly waived; that the said corhplainant may be 
declared and adjudged the full, equitable, and Beneficial owner of 
the said tract of land and entitled to have and reéeive the legal title 
thereto in fee, and that the said deed of conveyante so executed and 
delivered by the Northern Pacific Railroad Company therefor and 
all title or claim of title of the said defendant to’ said lands under 
or by virtue thereof may be adjudged and declared invalid and of 
no effect whatever as against the complainant and its said equitable 
title to said lands, and that the defendant, Ransom Phelps, and all 
persons claiming under, by, or through him may be perpetually en- 
joined and restrained from setting up, asserting, or attempting to 
put in foree or use any right, title, or interest In or to said 
28 land or any part thereof under or by virtue of said deed so 
executed and recorded as aforesaid, hereinbefore set forth, or 

otherwise, and that your orator may have such ‘other and further 
relief in the premises as the nature of the case niay require and as 
to your honors may seem meet and in accordance with equitvy— 

May it please your honors to grant unto your;orator the writ of 
subpana of the United States of America, to be directed to the de- 
fendant, Ransom Phelps, commanding him, by a certain day and 
under a certain penalty, to be and appear before your bonors in this 
honorable court, then and there to answer all’ and singular the 
premises, and to stand to and abide and perform such order and de- 
cree herein as to your honors shall seem meetand agreeable to equity 
and good conscience. 

And your orator will ever pray, ete. : 

R. B. GALUSHA, 
Complainant’s Solicitor. 
S. U. PINNEY, Of Counsel. 


Endorsed: Filed Apr. 29th, 1884. Osear B. Hillis, clerk. 


29 And on the same day, to wit, the 29th day of April, A. D. 

1884, the following order for chancery subpcena was entered 
in the Common Rule Register, on page 189, said-order being in the 
words and figures following : 


Order for Chancery Subpeena. : 


THe St. Paut, MINNEAPOLIS AND MAnitosa R’y Co. 
vs. 
RANsoM PHELPs. 


The plaintiff having filed a bill of complaint in this cause on ap- 
plication of R. B. Galusha, solicitor. ordered that a writ of subpoena 
issue as herein prayed for. 
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And on the same day, to wit, the 29th day of April, A. D. 1884, 
pursuant to the above order, the following chancery subpeena was 
issued out of this court, said chancery subpeena being in the words 
and figures following, viz : 


Chancery Subpena. 


3U Unirep Stares or America, District of Minnesota : 


The President of the United States of America to Ransom Phelps, 

Greeting : 

You are hereby commanded to be and appear at rules, to be held 
at the office of the clerk of the circuit court of the United States 
for the district of Minnesota, on the first Monday of June next, at 
the city of Saint Paul,then and there to answer the bill of complaint 
of the Saint Paul, Minneapolis and Manitoba Railway Company, 
citizen of the State of Minnesota, filed against you on the 29th day 
of April, A. D. 1884 ; hence fail not. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 29th day of April, 1884. 
Seal U.S. Circuit Court, . goes at a = - a city of Saint 

Dist of Minnencte. aul, under , 1e sea of sald circuit court, 
the day and year last aforesaid. 

OSCAR B. HILLIS, Clerk, 
By — —, Deputy. 


MemoranpuM.—The above-named defendant to enter his appear- 
ance in this suit in the clerk’s office aforesaid:.on or before the day 
at which this writ is returnable; otherwise the bill may be taken pro 
confesso. 

OSCAR B. HILLIS, Clerk, 


By —, Deputy. 
R. B. GALUSHA, 
Complainant’s Solicitor. 
[Endorsed :] No. —. United States circuit court, district of Min- 


nesota. vs. Chancery subpeena. Returnable 
to June rules, 1884. Returned into the clerk's office and filed this 
12th day of June, A. D. 1854. , clerk, by ’ 
deputy. R. B. Galusha, complainant's solicitor. 


3] And afterwards, to wit, on the 12th day of June, A. D. 

1884, an alias subpoena was issued out of this court; which 
said alias subpoena and marshal’s return of service attached thereto 
is in the words and figures following, viz: 


Alias Subpena & Marshal's Return. 


32a Unitep States OF AMERICA, | 
District of Minnesota, 


I hereby certify that I have served the annexed chancery subpe- 


88. 
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on the herein-named defendant, Ransom Phelps, personally, by 
handing to and leaving with him a true copy thereof at Brecken- 
ridge, in said district, on the 18 day of June, 1884. 


Marshal’s fees, $15.10. 


32 
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Unitrep Srates or America, District of Minnesota : 


The vresident of the United States of America to Ransom Phelps, 

Greeting : 

You are hereby commanded to be and appear at rules, to be held 
at the office of the clerk of the circuit court of the United States 
for the district of Minnesota, on the first Monday of July next, at 
the city of Saint Paul, then and there to answer the bill of com- 
plaint of the St. Paul, Minneapolis & Manitoba Railway Company, 
citizen of the State of Minnesota, filed against you on the 12th 
day of June, A. D. 1884; hence fail not. , 


[SEAL.] 


MemoranpuM.— The above-named defendant to enter his appear- 
ance in this suit in the clerk’s office aforesaid on or before the day 
at which this writ is returnable: otherwise the bill may be taken 
pro confesso. : 


| By , Deputy. 
R. B. GALUSHA, 
Complainant’s Solicitor. 
[Endorsed :] No.—. United States circuit court,'district of Minne- 


sota. 


rules, 1884. Returned into the clerk’s office and filed this 20 day 
of June, A. D. 1884. Oscar B. Hillis, clerk, by —— 
R. B. Galusha, complainant’s solicitor. 
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the following order for appearance of defendant was entered 
in the Common Kule Register, page 201, said order being in the 
words and figures following, viz: 


ST. PAUL, MINNEAPOLIS & MANITOBA RAILWAY CO. VS. 


H. R. DENNY, 
&. 8. Marshal, 
By GUS. H. BEAULIEN, 
"Spec. Deputy. 


Alias. 


Witness the Honorable Morrison R. Wate, Chief Justice 
of the Supreme Court of the United States, the 12 day of 
June, 1884. Issued at my office, in the city of Saint Paul, 
under the seal of said circuit court, the day and year last 


aforesaid. 
OSCAR B. HILLIS, Clerk, 


By , Deputy. 


OSCAR B. HILLIS, Clerk, 


vs. Chancery subpeena. Returnable to July 


, deputy. 


And afterwards, to wit, on the 5th day ofJuly, A. D. 1884, 
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Order for Appearance. 


And now comes the defendant, by W. P. Clough, solicitor, on whose 
motion it is ordered that the appearance of said defendant be, and 
the same is hereby, entered. 


And afterwards, to wit, on the 18th day of August, A. D. 1884, 
the answer to the complainant’s complaint in this cause was filed of 
record, said answer being in the words and figures following, viz : 


Answer. 


34 In the Cireuit Court of the United States for the District of 
Minnesota. 


vs. 


Tue. St. Paut, Mrnneapouis aND Manitosa R’y Co., Plaintiff, 
Ransom Puecps, Defendant. 


Answer of the defendant to the bill of complaint of the plaintiff. 


This defendant, now and at all times hereafter, saving and reserv- 
ing unto himself all benefit and advantage of exception which can 
or may be had or taken to the many errors, uncertainties, and other 
imperfections in the said bill of complaint contained, for answer 
thereunto, or unto so much and such parts thereof as this defendant 
is advised is or are material or necessary to make answer unto—this 
defendant, answering, saith— , 

That the parcel of land particularly described in the plaintiff’s 
bill is situated more than six miles and more than ten miles distant 
from the line of the plaintiff’s said railroad, commonly designated 
its main line, and has never formed any part of the lands referred 
to by either of the acts of Congress or of the Legislature of the Ter- 
ritory or State of Minnesota mentioned in said bill; and this defend- 
ant denies that the complainant,ever had any right to or any inter- 
est in the said parcel of land, and denies that the complainant is 
entitled to the relief prayed for in its said bill or to any portion 
thereof, without this, that there is any other matter, cause, or 

thing in the said complainant’s said bill of complaint con- 
35 tained material or necessary for this defendant to make 

answer unto and not herein and hereby well and sufficiently 
answered, confessed, traversed, and avoided or denied is true to the 
knowledge or belief of this defendant; all which matters and things 
this defendant is ready and willing to aver, maintain, and prove as 
this honorable court shal] direct, and humbly prays to be hence 
dismissed with his reasonable costs and charges in this behalf most 


full tained. | 
wrongfully sustaine W. P. CLOUGH, 


Solicitor for Defendant. 
W. P. CLOUGH, 
Counsel for Defendant. 
6—247 


i 
, 


- en 


42 ST. PAUL, MINNEAPOLIS & MANITOBA RAILWAY ‘CO. VS. 


Endorsed: “ Filed August 18th, 1884. Oscar B. Hillis, clerk.” 


36 And afterwards, to wit, on the Ist day of Sept. 1884, a 
replication to the answer was filed, said replication being in 
the words and figures following, viz: 


Replication. 


e 


The United States Circuit Court for the District of Minnesota. In 
Equity. © ¢ 
| Tue Str. Paut, MINNEAPOLIS AND MANITOBA RAitway CoMPANY 
; { v8. P 

. Ransom PHELPs. 


The replication of the St. Paul, Minneapolis and Manitoba Rail- 
way Company, complainant, to the answer of Ransom Phelps, 
defendant. 


This repliant, saving and reserving unto himself all and all man- 
ner of advantage of exception to the manifold insufticiencies of the 
said answer, for replication thereunto saith that he will aver and 
prove his said bill to be true, certain, and sufficient in the law to be 
answered unto, and that the said answer of the said defendant is 
| uncertain, untrue, and insufficient to be replied unto by this re- 
4 pliant, without this, that any other matter or thing whatsoever in 

; the said answer contained material or effectual in the law to be re- 

plied unto, confessed and avoided, traversed or denied, is true; all 

which matters and things this repliant is and will be ready to aver 

and prove as this honorable court shall direct, and humbly prays 

a asin and by his said bill he hath already prayed. 

, R. B. GALUSHA, 
Solicitor for PU ff. 


| a 363 Circuit Court of the United States for the District of Minne- 
if sota. In Equity. 
a 


ih Tne Sr. Paurt, MINNEAPOLIS AND MAniTobA Rattway CoMPAaNy 
: v8. 
Ransom PHELPs. 


It is hereby agreed and admitted for the purposes of the final 
hearing of this suit and in order to save the expense of proof that 


i 

| the facts hereinafter stated are true as follows, to wit: 
) ; First. The allegations of the complainant’s bill céntained in folios 
ti one (1) to one hundred and six (106), one hundréd and forty-two 


(142) to one hundred and forty-five (145), one hundred and forty- 
eight (148) to one hundred and fifty-one (151), one hundred and 
seventy-one (171) to one hundred and eighty (180), and one hun- 
dred and ninety-three (193) to one hundred and hinety-nine (199), 
inclusive of the folios bearing said numbers, are true as therein 
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stated, save in so far as the same may differ from the maps, acts of 
Congress, treaties, and the acts of Legislature hereinafter mentioned 
or consist of inferences therefrom. 

Second. Either party may put in evidence upon the hearing 
copies of those certain maps, together with the certificates thereof, 
filed in the office of the Governor of the late Territory and present 
State of Mjnnesota, one on November 12, A. D. 1857, by the Minne- 
sota and Pacific Railroad Company; one on April 24th, A. D. 1869, 
by the First Division of the St. Paul and Pacific Railroad Company, 
such copies to be authenticated by the certificates of the land com- 
missioner of the State of Minnesota ; also any treaties, acts of Con- 
gress, or acts of the Legislature of the late Territory or present State 
of Minnesota which it or he may be advised to be material to the 
points in controversy in this suit. The court shall be at liberty to 
take notice of the United States public land surveys for the purpose 
of ascertaining the location of the lands in controversy relatively 
to the complainant’s line of railroad and for all other purpeses ma- 
terial to the controversy between the parties. 

Third. The lands in controversy, which are of the value of six 
thousand dollars, lie within the distance of fifty miles laterally 
southward from the Northern Pacifie railroad. That part of the said 
railroad opposite the said lands was completed, with the cars run- 
ning thereon, in the manner prescribed by that certain act of Con- 
gress, approved July 2nd, A. D. 1864, entitled “An act making a 
grant of lands to aid in the construction of a railroad and telegraph 
line from Lake Superior to Puget’s Sound, on the Pacific coast, by 
the northern route,” prior to July Ist, A. D. 1872, and duly ae- 
cepted by the President of the United States,in conformity with the 

provisions of the said act of Congress, prior to January Ist, 
36% A.D. 1874, the said Northern Pacific railroad being the same 

railroad contemplated by the said act of Congress. Prior to 
the definite location and construction by the Northern Pacific Rail- 
road Company of its line of railroad as aforesaid certain sections 
and parts of sections of land lying within the limits of the grant 
to the said company made by the said act of Congress had been 
granted, sold, reserved, occupied by homestead settlers, or pre- 
empted or otherwise disposed of by the United States, and after the 
construction as aforesaid of that portion of its said railroad oppo- 
site the lands in controversy, and prior to January 15th, 1875, the 
said Nortliern Pacifie Railroad Company, under the direction of the 
Secretary of the Interior, selected the said lands in controversy in 
lieu of an equal area of said lands lost to it in the manner afore- 
said, unless such selection was rendered invalid and ineffectual by 
reason of a prior right to the same lands having become vested in the 
complainant or in its predecessor in interest by virtue of the said acts 
of Congress or of the said territorial or State Legislature and the 
proceedings had under them as hereinbefore stipulated, or by facts 
shown at the hearing by documentary evidence. After the lands 
in controversy had been selected as aforesaid, and on January 158th, 
1875, the Northern Pacific Railroad Company made its deed con- 
veying the same, as far as in law it was able to do so, to the defend- 
ant. | 
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Fourth. In the adjustment to [of] the plaintiff’s land grant the 
Secretary of the Interior has always declined to certify or convey to 
the Territory or State of Minnesota any lands lying westward of 
the Bois des Sioux river, for the alleged reason that the limits of 
such grant do not by law extend westward of the eastern bank of 
that stream, and no lands lying westward of that stteam have ever 
been certified or conveyed to the said Territory or State on account 
of the said railroad. 

Fifth. The time when and manner of definite: location of the 
route of the Northern Pacific Railroad Company may be shown by 
any proper record or maps thereof duly certified, or by such 
proofs as may be on file or produced in the casé of The North- 
ern Pacific Railroad Company against The St. Paul and Pacitic 
Railroad Coinpany. 

Sixth. Whether such selection was valid or effectual for any pur- 
pose isto be determined as matter of law by thé court upon the 
facts admitted and proved. 

Seventh. Either party may produce such documentary evidence 
as he or it may choose at the hearing, and as td the situation or 
location of the lands in question in respect to the located line of the 
complainant's main line of road to Breckenridge, either party may 
produce such proofs before any commissioner of the court as he or 


it may desire on reasonable notice. 


R. B. GALUSHA, 
Solicitor for Complainant. 
W. P. CLOUGH, 
Solicitor for Defendant. 
Dated June —, 1885. : 


Endorsed: “ Filed Sept. 17th, 1885. Oscar B. Hillis, clerk.” 
37 at a C.H.B. J.R.E. 


DEPARTMENT OF THE. INTERIOR, 
GENERAL LAND Orrice, May, 1884. 

I, N. C. MeFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed papers are copies of telegrams, let- 
ters, and papers appearing upon the records and in the files of this 
office, and each is a true copy and literal exemplification of the tele- 
a letter, or paper to which it relates, viz: 

Telegram from this office to register and receiver r at Minneapo- 


le. Minnesota, dated March 7th, 1857. , 
2. Telegram from this office to register and receiver at Stillwater, 
Minnesota, dated March 7th, 1857. : 


3. Telegram from this office to register and: receiver at Sauk 
Rapids, Minnesota, dated March 7, 1857. 

4. Circular letter from this office to registers sani receivers at dis- 
trict land offices, dated June 22, 1857. 

acs Letter from this office to Governor of Minnesota, dated July 

21, 1857. 

6. Letter from this office to register and receiver at Minneapolis, 
Minnesota, dated August 24, 1857. 
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7. Letter from this office to register at Sauk Rapids, Minnesota, 
dated August 24th, 1857. 

8. Letter from N. P. Causin to this office, dated January 16,1858. 

9. Letter from this office to register and receiver at Sauk Rapids, 
Minnesota, dated March 25th, 1858. 

10. Le etter from this office to Secretary of the Interior, dated April 
38 11. Letter from Secretary of the Interior to this office. dated 

May 8, 1858. 

12. Letter from Secretary of the Interior to this office, dated 
August 29, 1859. 

13. Letter from Secretary of the Interior to this office, dated 
December 1, 1862. 

14. Letter from this office to George L. Becker, dated May 25th, 


15. Letter from N. P. Causin to this office, dated April 16, 1868. 

16. Letter from this office to N. P. Causin, dated May 4, 1868. 

17. Letter from this office to register and receiver at St. Cloud, 
Minnesota, dated August 14th, 1865. 

18. Letter from this office to register and receiver at Greenleaf, 
Minnesota, dated August 14th, 1868. 

19. Letter from this office to register and receiver at St. Cloud, 
Minnesota, dated March 17, 1869. 

20. Letter from this office to register and receiver at Alexandria, 
Minnesota, dated April 12, 1869. 

21. Letter from this office to register and receiver at Alexandria, 
Minnesota, dated May 25th, 1869. 
22. Letter from Herman Trott to this office, dated September 7, 
1871. , 

23. Letter from this office to Herman Trott, dated Nov. 24, 


1871. 
24. Letter from this office to Enoch Totten, dated April 24, 
1872. 
39 95. Letter from this office to register and receiver at Ver- 


million, D. T., dated May 2, 1872. 
26. Letter from this office to register and receiver at Sioux Falls, 
D. T., dated June 19, 1878. 
27. Letter from this office to register and receiver at Sioux Falls, 
Dakota, dated Sept. 2, 1874. 
In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington, 


on the day and year above written. 
C. McFARLAND, 


[ SEAL. | Commissioner of General Land Office. 


40 (1.) 
GENERAL LAND Orrice, March 7th, 1857. 


Register and receiver, Minneapolis, Minn. Ter. : 
Suspend from sale or location until further orders all the town- 
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ships in your district east of range thirty and townships one hun- 
dred and eighteen, one hundred and nineteen, and one hundred and 
twenty, of ranges thirty and thirty-one. Acknowledge the receipt 


of this by mail. : 
THOS. A. HENDRICKS, 


Commissioner. 
41 (2.) 


GENERAL LAND Orrvice, March 7th, 1857. 
Register and receiver, Stillwater, Minn. Terr. : 

Suspend from sale or location until further orders all the town- 
ships in your district south of township thirty-one; also township 
thirty-one, of range twenty ; thirty-oneand thirty-two, of range twenty- 
one; thirty-one to thirty-three, of range twenty-two; thirty-one to 
thirty-four, of range- twenty-three & twenty-four; thirty-one to thirty- 
five, of range twenty-five; thirty-two to thirty-five, of range twenty- 
six, and thirty-two to thirty-six, of range twenty-seven. Acknowl- 


edge the receipt of this by mail. 
THOS. A. HENDRICKS, 


Commissioner. 
42 


GENERAL LAaNnpD OrFice, March 7th, 1857. 
Register and receiver, Sauk Rapids, Minn. Terr. : 

Suspend from sale or location until further orders all the town- 
ships in your district west of range twenty-eight ,and east of the 
Mississippi river; also townships thirty-two to ‘thirty-eight, in- 
clusive, cf range twenty-eight. Acknowledge the receipt of this by 
mail. | 

THOS. A. HENDRICKS, 


* Commissioner. 
43 (4.) 
( Civeular.) 


GENERAL Lanpb Orricer, June 22nd, 1857. 


Reg. and recy. at gen’] , Minnesota: 
I am directed by the Secretary of the Interior to instruct you not 
to allow any pre-emption claim predicated upon a settlement made 
within four months after the receipt of this letter on anv of the 
lands withdrawn from market, in view of the provisions of the law 
of third of March last making a grant of land to the Territory of 
Minnesota for railroad purposes. Acknowledge the receipt of this 
letter. 

Respectfully, ete., : 

THOS. A. HENDRICKS, 
' Commissioner. 
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So margin in red ink:] Sent to the following land offices, viz: 
~ lwater, Sauk Rapids, Chatfield, Minneapolis, Faribault, Hen- 
erson. 


44 (5.) 


GENERAL Lanp Orrice, July 21st, 1887. 
His Excellency Samuel Medary, Governor of Minnesota: 


Sir: I have the honor to inform you that in pursuance of the act 
entitled “An act making a grant of land to the Territory of Minne- 
sota in alternate sections to aid in the construction of certain rail- 
roads in said Territory and granting public lands in alternate sec- 
tions to the State of Alabama to aid in the construction of a certain 
railroad in said State,” approved March 3rd, 1857, U.S. Laws for 
1857, p. 195, telegraphic dispatches were sent from this office on the 
7th of March last to the several land offices in the Territory of Min- 
nesota withdrawing from sale and location all lands which would 
fall within the probabie limits of selection, according to the best in- 
formation in our possession, which instructions were repeated by 
mail on the 9th day of April last. 

It will be perceived that the grants are made direct to the Terri- 
tory. It will therefore be necessary in the adjustment of them that 
we should have the co-operation of selecting agents duly appointed 
by the authorities of the Territory. ‘The first thing to be done is to 
transmit to this and the proper local officers separate connected maps 
of the several roads certified as the lines of route as “ definitely fixed ” 
by the respective companies under their seals, the dates of location 
to be verified by the affidavits of the engineers, and certified likewise 

by the Governor under the seal of the Territory. As these 
45 maps will form the basis of the adjustment, they should show 

the connection, on a convenient scale of, say, one inch to the 
mile, with the public surveys, and it will be sufficient if only one 
section on each side of the road be shown. On the receipt of the 
maps of final location the route of each road will be laid down on 
the township plats, as also the six and fifteen mile limits, and the 
lists prepared, without delay, of the vacant and sold lands within 
six miles; and such lands as are found not to fall within fifteen 
miles, the prescribed limits of selections, can at once be restored to 
market. As the title of the Territory will vest in the alternate sec- 
tions within six miles of the roads from the date when the lines of 
route are “ definitely fixed,” and also that of the right of way under 
the general law of fourth of August, 1852, from the date of the filing 
the maps of the same in this office, the importance of an early com- 
pliance with these requirements, as well as accuracy in showing the 
tracts cut by the routes, will be seén and appreciated. 

Resp’t. your ob’t servant, 2 
THOMAS A. HENDRICKS, 


Commissioner. 
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é 
46 (6.) 
GENERAL LAND OFFICE, August 24th, 1857. 
Register and receiver, Minneapolis, M. T. | 

GENTLEMEN: In the instructions to you of the twenty-second June 
last pre-emptions were prohibited upon settlements made within 
four months after your receipt of them on any of the lands withdrawn 
from market, in view of the act of third of March last, making a 
grant of land to the Territory of Minnesota for railroad purposes. 
Those instructions were received by you on the 50th/of June, 1857; 
consequently the interdict extends to any settlement made before 
the 30th of October next. 

We are informed that plats for the following townships falling 
within the “ fifteen-mile limits” of a direct line between the ter- 
minus have been received at the local office, viz., townships 119 and 
120 of ranges 31 to 38, inclusive. In reference to those townships, 
and also such others as may hereafter be received by you within 
the “ fifteen-mile limits” above mentioned, you will consider the 
interdict as applicable against the reception of pre-emptions on set- 
tlements made prior to the 30th October next, sugh interdict ex- 
tending, of course, to town site as well as rural pre-emptions. 


Resp’t. y’r ob’t serv’t, : 
THOMAS A. HENDRICKS, 
Commissioner. 


47 (7.) 2 


GENERAL LAND OFricr, August 24th, 1857: 
9 
Register and receiver, Sauk Rapids, M. T. | 


GENTLEMEN : In the instructions to you of the 22nd of June last 
pre-emptions were prohibited upon settlements made within four 
months after your receipt of them on any of the lands withdrawn 
from market, in view of the act of 3rd of March ,last, making a 
grant of land to the Territory of Minnesota for railroad purposes. 
Those instructions were received by vou on the 16th of July, 1857; 
consequently the interdict extends to any settlement made before 
the 16th of November next. | - 

We are informed that plats for the following tdwnships falling 
within the “ fifteen-mile limits” of a direct line between the termini 
have been received at the local land office, viz., townships 121, 122, 
and 123 of ranges 31 to 38, inclusive. In reference to those town- 
ships, and also such others as may hereafter be teceived by you 
within the “ fifteen-mile limits” above mentioned, you will consider 
the interdict as applicable against the reception of pre-emptions on 
settlements made prior to the 16th of November next, such interdict 
extending, of course, to town site as well as rural pre-emptions. 


Resp. y’r ob’t serv’t, é 
THOMAS A. HENDRICKS, 
‘Commissioner. 
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48 (8.) 


WASHINGTON, 16th Jan’y, 1858. 
Hon. Thos. A. Hendricks, Commissioner, ete. 


Sik: For and in behalf of the Minnesota and Pacific Railroad 
Company I select, under instructions from that company, the odd- 
numbered sections within the nine-mile limits to make up deficiency 
or loss sustained by valid sales made of or pre-emption rights which 
may have attached to “any sections or parts thereof ” designated by 
odd numbers within the six-mile limits previously to the definitely 
fixing of the line or route of the said road. 

Very resp’t. your ob’t serv'’t, 
NATH. POPE CAUSIN, 
Agent for Territory and Railroad Company. 


49 (9: 


GENERAL LAND OrFicr, March 25th, 1858. 
Reg. and rec., Sauk Rapids gen’] , Minnesota: 

Official notice, under date of 16th January last, has been given to 
this office by N. P. Causin, Esq., agent of Minnesota Territory, of the 
selection of the odd-numbered sections of land outside of the six and 
within the fifteen mile limits of the Minnesota and Pacific railroad 
route and branch for the benefit of said road and branch, in pursu- 
ance of the provisions of the act of Congress of 3rd March, 1857. 
You are therefore hereby instructed not to permit pre-emption dec- 
larations to be filed on or entries made of any lands in said sections 
by virtue of settlements made subsequent to the 16th of January 
aforesaid. : 

The even sections, alternate to the sections above indicated, are 
still subject to pre-emption at the usual minimum. 

Very respectfully, etc., 


THOS. A. HENDRICKS, 


Commissioner. 


[ Written on the margin in red ink :] Similar letter sent to Minne- 
apolis & Stillwater. 


50 (10.) 
GENERAL LAND Orrice, April 3rd, 1858. 
Hon. Jacob Thompson, Secretary of the Interior. 

Sir: On the 5th of December last N. P. Causin, Esq., agent, etc., 
filed in this office maps of the lines of route of the “ Minnesota and 
Pacific railroad” from Stillwater, via St. Paul and St. Anthony, to 
the Sioux Wood river and for that. part of its branch line from St. 
Anthony, via St. Cloud, to Crow Wing, filed in view of the grant to 
Minnesota by act 3 March, 1857. 

No objections being presented to the line of route of the branch 
road as indicated on the map, it was accepted as the basis pf ad- 


justment. 
7—247 
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To the map of the main line from Stillwater to the Sioux Wood 
river exceptions were taken by this office, for the reasons, first, that 
about one-half of the route, as indicated thereon, extended beyond 
the lines of the public surveys; and, next, that the part shown 
thereon in connection with the public surveys made too great a de- 
flection from a direct line between the termini fixed in the law, and 
Mr. Causin was advised that before action in the matter by this office 
it would be necessary for the company to produce such authentic 
data as would satisfactorily account for the deflection, and, in regard 
to that-part of the route extending béyond the public surveys, that 
no action could be taken until after the public surveys had extended 
coextensive with the route and supplemental maps filed showing its 

connection therewith. 
51 The enclosed statement and map are now submitted by Mr. 
Caustin with his communication of the 27th ult. 

These papers show that extended personal examinations and in- 
strumental surveys were made of the country between the termini, 
and also show that, owing to the broken surface of thé country, deep 
lakes, and marshes, the difficulties to a more direct route are very 
great, if not almost insurmountable. 

The facts submitted would, therefore, in our own judgment, author- 
ize the acceptance of the map filed, so far as the same shows the route 
of the road in connection with the public surveys, as the basis of 
adjustment; but the matter is respectfully submitted for your con- 
sideration and instructions in the premises. 

Very respectfully your ob’t serv’t, 2 
THOS. A. HENDRICKS, 

Commissioner. 


52 (11.) 


DEPARTMENT OF THE INTERIOR, 
WasuineTon, May 8th, 1858. 


Sir: Your report of the 3rd ult. submitted for my consideration 
certain affidavits which you deem sufficient to remove objections 
which had been entertained to the location of the line of the rail- 
road from Stillwater, via St. Paul and St. Anthony, to the Sioux 
Wood river, as indicated on the map filed in your office on the 3rd 
December last, for the purpose of exhibiting the definite location of 
the road. In view of the grant of lands to Minnesota by the act of 
Congress of the 3rd of March, 1857, I see no objection to the course 
you propose to pursue, and herewith return the papers which accom- 
panied your report. 

Very respectfully your ob’t serv’t, 

J. THOMPSON, Secretary. 


The Commissioner of the General Land Office. 
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O83 (12.) 


DEPARTMENT OF THE INTERIOR, 
WASHINGTON, Aug. 29th, 1859. 

Sir: Herewith are returned the map of the route of the transit 
railroad — Minnesota and the papers relative thereto which accom- 
panied your report of the 26th inst. 

This map is recognized by the Governor of the State as a correct 
map of the location of the road under the law of Congress making 
the grant to aid in the construction of a railroad “from Winona to 
St. Peter, to a point on the Big Sioux river south of the forty-fifth 
parallel of north latitude,” for so much of said road as lies between 
Winona and the west line of range No. 31. Beyond that the public 
surveys have not yet been extended, but as far as the location has 
been made the line of route is reasonably direct, and the general 
course of the road is undoubtedly such as was contemplated by the 
act of Congress of third of March, 1857, by which the grant was 
made. 

It appears to be a matter of right with the State and of conven- 
ience to the United States to have the adjustment of the grant pro- 
ceeded with as far as the U. 8. surveys have progressed. 

Sundry individuals appear to have caused another route to he 
examined by acompetent engineer, who reports that the State might 
have adopted a more direct route than that now certified to us, but 
the Governor of the State and the officers of the company have cer- 
tified the location before us as that made under the law and as 
the cheapest and best route between the extreme points on the map, 

making St. Peter an intermediate point, and the objections 
od ‘annot properly be interposed before this‘ Department to ar- 

rest the adjustment of the grant according to the line of loca- 
tion recognized by the State authorities. 

One informality in the certification by this map is observed. The 
Governor’s certificate refers to his having caused the great seal of 
the State to be thereto attached, but, in fact, the seal is wanting. 
You can return the map to the Governor and call his attention to 
the fact, as the seal ought to be supplied before the Department is 
fuliy committed in the premises. When that is done there will not 
be any obstacle before the Department which ought to prevent the 
recognition of the map as the basis for the adjustment of the grant 
along the line of route thereby platted. 

Very respectfully your ob’t serv't, 


J. THOMPSON, Secretary. 


The Commissioner of the General Land Office. 


Endorsed: “ Hon. Secretary of the Int., August 29, 1859, returns, 
map, ete., of the transit R. R., submitted on the 26th inst., and ap- 
proves the same. Letter to Governor of Minnesota, Sept. 22, 1809. 
R. Fitzhugh. Ree’d 29th of August.” 


: 
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55 (13.) 


DEPARTMENT OF THE INTERIOR, 
WasHINGTON, Dev. 1st, 1862. 


Srr: I have carefully considered your report of 9th of September 
upon the complaints of citizens of Meeker county, Minnesota, in 
a public meeting held July 24th, 1862,in regard to the jcourse stated 
by them to have been adopted by the State authorities in administer- 
ing the grants of land made by the United States for aid in con- 
structing railroads. In strictness there is not a case before me re- 
quiring executive action, and therefore no actual necessity for a 
decision; but, as the meeting of citizens called for an ‘expression of 
this Department, it seems proper to inform them what have been 
the views expressed and policy pursued heretofore in reference to 
the matter of complaint as stated. The committee appointed and 
the resolution adopted by the meeting complain of an act of the 
State Legislature concerning which this Department can express no 
opinion. It is a remark obvious, however, to any one that this De- 
partment administers the acts of Congress, which alone has consti- 
tutional power to make grants of public lands. When grants have 
been made for internal improvements or other public uses the 
grantee, whether a State or an individual, has no right to divert the 
gratuity from the use to which Congress has directed its application 
without the consent of that body. ' 

The allegation of the citizens, as well as I can understand that 
part of their complaint, to which only it is proper for me to respond, 

is that a railroad company, acting under alleged authority 
56 from the State, has selected and is about to sell a quantity of 

land along a line of road lying west of the Mississippi river, 
and to apply the proceeds to constructing a road from St. Paul to 
Anoka, on the east side of said river. 

Whatever may be the exact facts, I can only state the general 
conclusions of law, which are plain or have been heretofore estab- 
lished by decisions. : 

Congress, by an act approved July 12th, 1862 (Stats. of 37th 
Cong., 2nd sess., p. 625), appears to have repealed so much of a 
former act of 3rd March, 1857, as granted lands to Minnesota for a 
railroad running in a northwestern direction between the point of 
intersection of the 10th. standard parallel with the fourth guide 
meridian and a point on the navigable waters of the Red River of 
the North. In lieu of the previous grant thus withdrawn a new 
grant was proposed by the act of 1862 of alternate sections on such 
“new branch line of route as the authorities of the State may desig- 
nate having its southwestern terminus at any point on the existing 
line between the Falls of St. Anthony and Crow Wing and extend- 
ing in a northeasterly direction to the waters of Lake Superior,” ete. 

I am not now advised whether the State has duly relinquished the 
first grant and accepted that proposed to be substituted, but refer to 
this recent act merely to indicate that there does not appear to be 
anything in it to change the general principles of departmental 
construction and action which I now proceed to state. 
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In a decision of August 27th, 1858, my predecessor determined 
that the “roads” and “ branches” mentioned in the act of March 
ord, 1857, are under the terms of the law to be regarded as sepa- 

rate and distinct railroads. 
57 His decision is based on the first, second, and third sections 

of that act, and a copy of it may be furnished to Messrs. 
Smith. Whitney, and others, committee, ete., as having been the ex- 
position adopted soon after the act of 1857 went into practical 
effect and adhered to until the present time. The act of 1862 above 
cited makes no change in the law of 1857 in this respect, but treats 
the “ branch road” proposed to be abandoned, as well as that pro- 
posed for construction instead, each as a separate road from one 
terminus to the other. 

If the Department has been right in deciding that the roads and 
branches are separate enterprises, for which Congress has made 
separate grants, respectively, it is clear that no land which has been 
granted for a particular road or branch road can be applied to the 
construction of any other road or branch road. On this point the first 
section of the act of 1857 is explicit in providing that “ the lands 
hereby granted for and on account of said roads and branches, 
severally, shall be exclusively applied in the construction of that 
road for-and on account of which such lands are hereby granted, 
and shall be disposed of only as the work progresses, and the same 
shall be applied to no other purpose whatever.” 

Should any agents or grantees of the State of Minnesota disregard 
or violate this provision of the law, it is believed that parties in- 
jured can obtain relief in the judicial t:ibunals. 

The practice of the Department has been, when any road or branch 
road has been duly located according to law, to proceed with the 
severance of the granted lands from those remaining to the United 
States, and to certify lists of lands granted and selected for and on 

account of each separate road till the quantity of each separ- 
58 ate grant is exhausted for so much of the road as is finally 
located. 

In your report of the 27th of September, 1861, upon the communi- 
cation of Elias F. Drake, Esq., in reference to the authority conferred 
by law upon the State of Minnesota by the 4th section of the grant 
of 3d of March, 1857, you informed me that after lists of lands have 
been approved and copies of the lists delivered or transmitted to the 
Governor of the State your office takes no heed of what the State may 
do in respect to granting 120 sections under the fourth section of the 
act, as the work is executed for every 20 miles. 

This practice was approved in my letter to you of the 14th of Oc- 
tober, 1861, in which I stated it to be my opinion that the provisions 
of the fourth section of the act of Congress of March 3d, 1857, con- 
trolled the action of the Territorial and State authorities in dispos- 
ing of the lands after the title has vested by the location of the road 
and the selections have been made in conformity to law, but that 
this Department bas not power to control the authority conferred by 
that section upon the Territory or State. 

I therefore decline to express in detail an opinion as to the man- 
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ner in which the sales provided for in that section should be made, : 
believing that to be a matter for the consideration of.the State au- 
thorities; at least, so long as there has been no reverstons of any of 
the lands to the United States under the last clause of that —. 

The certainty of title, the freedom from suspicion of invalidity, 

an essential element in the price of lands; and we may + sea re- 
oo fore assume that the State and her representatives in dispos- 

ing of any lands granted by Congress for railroad purposes 
will be induced from motives of interest to adhere strictly to the 
powers conferred upon them by the act of Congress making the 
grant. : 

You will please communicate these views to the committee ap- 
pointed by the citizens of Meeker county, Minnesota, in answer to 
their letter to me of the 28th of July last, which is, with the other 
papers, transmitted to your office here with to be placed on file. 


Very respectfully your ob’t serv’t, 
CALEB B. SMITH, Secretary. 


To the Commissioner of the General Land Office. 


60 (14.) : 
GENERAL LAND Orrice, May 25th, 1864. 


George L. Becker, Esq., pres’t Ist Div. St. P. 
and P. R. R. Co., St. Paul, Minn. 
Sir: I have received your letter of the 8th inst. enclosing a map 
showing the line or route of the Minnesota and Pacific, now the St. 
Paul and Pacific Railroad, “ from Stillwater, via St.. Paul and St. 
Anthony, to the Sioux Wood river r,” and stating the company de- 
sires to change the route of said road as indicated thereon. 
In reply I have to state: Ist. In regard to the proposed change of 
the same near “the east end so as to run to Minnetonka, this office 
~annot depart in its adjustment of the grant from the map of the 
definite location ; yet we will take no heed of such deflection or modi- 
fication that the company may find it necessary to make, it being: 
expressly understood, however, that neither our adjustment nor the 
individual adverse interests are to be affected thereby. 2nd. As 
regards the change of the terminus of the west end from “the mouth 
of Sioux Wood river to the foot of Sioux Wood Lake,” I have to state 
that, although a — of location was filed ending the road at the , 
former point, yet as the Department in its acceptance of the same, 
dated May 10, 1858, refused to accept the survey from the west line 
of township 1 21, range 38, there will be no objection to the proposed 
change, provided on the filing of a map of the location of the road 
from that point to the terminus now proposed the company with- 
draw the claim to the lands along the route as heretofore located, 
from the west line of the said township and range. 
61 Very respectfully your ob’d’t serv’t, 
J. M. EDMU NDS, ) 
Commissioner. | 
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62 (15.) 
WASHINGTON, 16th Ap’l, 1868. 
Hon. Jas. S. Wilson, Commissioner, ete. 


Sir: The main line of the St. Paul and Pacifie R. R. Co. was lo- 
‘ated, you may remember, thro’ to Red Wing in 1857, but the land 
grant was adjusted only to the west line of range 38, in consequence 
of the public surveys not having extended further in that direction. 

During the past year the surveys have been going on in that re- 
gion, and I find on examination that the following townships (thro’ 
which our road or line runs) have been subdivided and the plats 
thereof returned to the General Land Office, viz: 

T. 121, R. 39; T. 123, R. 40. 

T. 122, R. 39; T. 123, R. 41. 

T. 122, R. 40; T. 124, R. 41. 

I find further that the Government surveyors, having found the 
line of our road (as originally located in 1857,and a map of which 
is now upon the files of your bureau), have marked it on the plats 
hereinbefore referred to. 

It further appears upon examination that maps of certain other 
townships hereinafter indicated, and within which it is supposed 
our 2U0-mile limits (under the laws of 1857 and 1865) will fall, have 

also been received at the General Land Office, viz: 
63 To. 117, R’s 39 & 40. 
“ 118,“ 39, 40, & 41. 

To. 119, R’s 39, 40, & 41. 

“ 120, “ 39, 40, & 41. 
‘ht oe 

oe ee 

“ 124,“ 39 & 40. 

“ 125, “ 39, 40, & 41. 
“ 126,“ 39, 40, & 41. 
“ 127, “ 39, 40, & 41. 
‘hl CUS 
“__”h— (CUS 

Our judgment and opinion is that the original location of the 
line was sufficient under the law to protect us from any and all 
claims within our prescribed limits predicated upon settlements 
made subsequently to that location. 

Under any and all circumstances, however, we earnestly ask the 
office to take steps now and at the earliest possible moment (inas- 
much as settlers are fast moving into and occupying this region of 
the country) such as may and will protect us in our rights under 
these laws (of 1857 and 1865)’‘and enable us to have the grant ad- 
justed, not only as regards these townships, the plats of which have 
been lately received, but also others on the line of our road and 
within its prescribed limits and which may from time to time in the 
future be received. 

Very resp’y, NATH. POPE CAUSIN, 
Att’y for Road, 


oe oa 
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64 (16.) 


DEPARTMENT OF THE INTERIOR, 
GENERAL Lanpb Orrice, May 4th, 1868. 
N. P. Causin, Esq., 
Att’y St. Paul & Pacific Railroad Company, Washington city. 

Str: I have to acknowledge yours of the 16th ult., stating that the 
surveyors in surveying the lands in the western part of Minnesota 
found the line of your road as originally located in 1857, and have 
marked the same on the official plats, and it is now ‘asked that this 
office will immediately withdraw the lands within the limits of the 
grants under the acts of 1857 and 1865. 

The western termination of the present withdrawal for this road 
is the west tine of range 48 W.,and your application:is for the with- 
drawal of the land from that point to the western terminus of the 
road. An examination of the plats designated by.you, to wit, T. 
121 and 122, R. 39 W., T. 122 and 123, R. 40 W., and T. 123 and 
124, R. 41 W., then [shows] the line of your road marked out 
thereon, and upon this you ask a withdrawal. 

In reply I state that if the company, in connection with the Gov- 
ernor of the State, will officially accent the line as laid down on these 
plats as their line of definite location, then, upon such official ac- 
ceptance being filed in this office, an immediate withdrawal of the 
lands granted by the acts of 1857 and 1865 to the extent of the sur- 
veys will be ordered. 

Very respectfully, your obedient serv’t, 
JAS. S. WILSON, 
Commissioner. 


65 (17.) 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND Orrice, August 14th, 1868. 


Register and receiver, St. Cloud, Minn. 


GENTLEMEN: [ enclose herewith a diagram showing the line of 
actual location of the Minnesota and Pacific railroad from the west 
line of range 38 W. to the west line of range 41 W. and through 
townships 121 to 124, inel.; also showing the6 and 15 mile limits of 
the grant under the act of 1857 and the additional 10 and 20 mile 
limits under the act of 1865. : 

You are hereby directed to withdraw from sale or location, pre- 
emption or homestead entry, or other disposal, except on account of 
the grant, all the odd-numbered sections of land falling within the 
limits of twenty miles on each side of the road. The even-numbered 
sections within ten miles on each sideof the line of route are hereby 
increased in price to $2.50 per acre, and will be subject to pre-emp- 
tion & homestead entry at that ratability, but not subject to private 
entry until duly offered for sale at the increased price. 

The even sections outside of the ten-mile limits are not affected 
by this letter. 
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This withdrawal will take effect from the date of the receipt of 
this letter, and you are requested to inform us without delay of 
the exact date of its reception. 

Very respectfully, your ob’t serv’t, 
JAS. 8. WILSON, 
Commissioner. 


66 (18.) 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND Orricr, August 14th, 1868. 
Register and receiver, Greenleaf, Minn. 

GENTLEMEN: | enclose herewith a diagram showing the lineofactual 
location of the Minnesota and Pacific railroad from the west line of 
range 38 W. to the west line of range 41 W. and through townships 
117 to 120, inclu.; alsoshowing the 6 and 15 mile limits of the grant 
under the act of 1857 and the additional 10 and 20 mile limits under 
the act of 1865. 

You are hereby directed to withdraw from sale or location, pre- 
emption or homestead entry, or other disposal, except on account of 
the grant, all the odd-numbered sections of land falling within the 
limits of 20 miles on each side of the road. The even-numbered 
sections within ten miles on each side of the line of route are hereby 
increased in price to $2.50 per acre, and will be subject to pre-emp- 
tion and homestead entry at that ratability, but not subject to private 
entry until duly offered for sale at the increased price. 

The even sections outside of the ten-.wiile limits are not affectad by 
this letter. 

The withdrawal will take effect from the date of the receipt of 
this letter, and you are requested to inform us without delay of the 
exact date of its reception. 

Very respectfully, your ob't serv't, 
JAS. S. WILSON, 


Commissioner. 
67 (10.) 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND Orrice, March 17, 1869. 
Register and receiver, St. Cloud, Minn. 

GENTLEMEN: Referring to our letter of yesterday, relative to the 
withdrawal for the St. Paul and Pacific railroad, | herewith enclose 
the copy of the letter of this office, dated August 14th, 1868, therein 
referred to, and which was inadvertently omitted with our yester- 
dav’s letter. ; 

' Very respectfully, JAS. 5. WILSON, 
Commassioner. 


} 
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68 (20.) 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND Orrice, April 12th, 1869. 
Register and peeeaver, Alexandria, Minn. 
GENTLEMEN: By letter of 14th of August, 1868, tlie local officers 
at St. Cloud were furnished with a diagram of the St. Paul and 
Pacific railroad and land limits from west line range 38 W. to west 
line range 41 W., and were directed to withdraw the odd- numbered 
sections in those limits from disposal. 

The even sections within the ten-mile limits were increased in 
price to $2.50 per acre and made subject to pre-emption and home- 
stead entry only, at that ratability. It appears, however, that that 
office failed to receive the same. 

We have therefore transmitted a new diagram with that part 
which now falls within the limits of their district; and herewith 
transmit to you a map of that part formerly ir said district, but 
now falling within the boundaries of your district. 

I have now to request that you apply the same instructions to the 
land within those limits—that is, to withdraw all the odd-numbered 
sections within the 20 mile limits from pre-emption or homestead, 
sale or location, and increase the price of the even-numbered sec- 
tions within the 10-mile limit to $2.50 per acre, and dispose of the 
same at that ratability under the pre-emption and homestead laws 

only. Be pleased to acknowledge the receipt of this by date. 
69 Very respectfully, JAS. S. WILSON, 
Commissioner. 


70 (21.) 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND Orrice, May 25th, 1869. 
Register and receiver, Alexandria, Minn. 

GENTLEMEN: The St. Paul and Pacifie Railroad Co. having filed, 
in connection with the public surveys, a map of their line of route 
from the west line of range 41 W. to Breckenridge, I herewith 
enclose a diagram of same lying within your district, together with 
the limits of the land grants of March 3rd, 1857 and 1865, being the 

6 and 15,10 and 20- mile limits, and you are hereby directed to with- 
ie from sale or location, pre-emption or homestead entry, all the 
odd-numbered sections within those limits, and to increase in price 
to $2.50 per acre all the even-numbered sections within the limits of 
10 miles on each side of the line of route. You will make excep- 
tion to this order in favor of bona fide settlers who may show settle- 
ment prior to the receipt of this letter. In such eases you will 
permit the party to make proof and payment for either odd or even 
sections at $1.25 per acre, in virtue of the act of 27th of March, 
1854, for the relief of settlers on lands withdrawn for railroad pur- 
poses. y 


-< 
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This order will take effect from the date of its receipt at your 
office, and you are requested to acknowledge the day it may be so 
received. 


Very respectfully, JAS. S. WILSON, 


Commissioner. 
71 (22.) 


First Division Sr. Paut anp Pactric 
RAILROAD COMPANY, 
LAND DrpartMEntT, Sr. Paut, September 7th, 1871. 


Hon. Willis Drummond, Commissioner U. S. Land Office, Wash- 

ington, D. C. 

Drar Sir: I take the liberty to hand you herewith a map show- 
ing the original location of the main line of this company, accord- 
ing to which the limit lines of the land grant belonging to this line 
have been determined within the State of Minnesota, as shown. 

You will observe that on the west side of the R. R. line and west 
of the Bois de Sioux river no surveys have yet been made and no 
land limits located. 

I would respectfully call your attention to the fact that the act of 
Congress making our grant was approved March 3rd, 1857. 

That in the month of September of the same year our line was 
located. 

That at that time the Territory of Minnesota extended to the 
Missouri river, and it was then self understood that our land limits 
would be extended west of the Bois de Sioux river. 

The fact that the Territory of Minnesota was subsequently divided 
and the State of Minnesota established, with the Bois de Sioux 
river as part of its western boundary, throwing part of the original 

area of the Territory of Minnesota into the new Territory of 
72 Dakota, should not debar this company from receiving the 

lands nearest to its line within its proper limits, as origi- 
nally contemplated. 

I would therefore respectfully request that the lands west of the 
Bois de Sioux river be surveyed and subinitted at as early a date as 
possible, and the land limits extended, as indicated on the accom- 
panylpg map. 

The whole line is almost completed, being graded all the way 
and the iron laid toa point within thirty miles of Breckenridge. 
We confidently expect to open the road for general business some 
time during the coming mouth, in view of which fact | respectfully 
ask for an early consideration of this subject, and remain, 


Very respectfully, your obedient servant, 
HERMANN TROTT, 


Land Comm’r. 


ce eR 


‘ 
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73 (23.) 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND Orrice, November 24, 1871. 


Hermann Trott, Esq., land commissioner St. Paul and Pacific rail- 
road, St. Paul, Minn. 


Sir: I have considered your communication of the 7th ult. and 
that of N. P. Causin of the 17th inst. transmitting map showing the 
limits of land grant to the St. Paul and Pacific railroad in the Ter- 
ritory of Dakota and asking withdrawal of same. ‘ 

You present the argument that that part of Dakota; covered by 
the limits of your grant was a part of the Territory of Minnesota at 
the date of the act of 3rd March, 1857, making a grant of lands to 
said latter Territory for your road, and that the subsequent formation 
of the boundaries of the State of Minnesota, whereby these lands 
were made a part of Dakota Territory, could not defeat, your right 
thereto. 

The granting act gives tothe Territory of Minnesota certain lands 
to aid in the construction of what is now knewn as the St. Paul and 
Pacific railroad. The act further provides, however, that the lands 
shall be held by the “ Territory or future State of Minnesota ” for the 
use and purposes indicated, and that the lands granted ‘to the said 
“Territory ” or future “State” shall be sold only as the road shall be 
built in sections of twenty miles. Thus no absolute title could be 

acquired by the Territory or State except as the foad should 
74 be constructed, and the extent of that title or grant must be 

governed by the geographical status or limit of ,the grantee 
at the time when the title would absolutely vest, and most particu- 
larly so when the object of the grant is wholly, as in this case, 
within those geographical limits. | 

Now, the words “ future State ” must, of course, have been used in 
anticipation of the Territory of Minnesota or a part thereof becoming 
a State before the completion of the road, and this is a fatural con- 
clusion, from the fact that an act had already passed (Féb. 26, 1857) 
authorizing the people of the Territory to form a State government 
and defining the boundaries of said State as they now exist. 

Now, if the Territory of Minnesota could have acquired title to the 
lands through the completion of the road prior to the admission of 
the State I have no doubt that she would have been entitled to the 
lands now embraced in Dakota Territory. Since, however, that part 
of the road on the west boundary was not completed prior to the 
act of admission the grant for that portion becomes a grant to the 
State and not to the Territory of Minnesota, and in my opinion 
must be confined to the limit of said State. | 

I may further add that the 6th section of the act declares that no 
title shall accrue to any lands in any Indian territory until the In- 
dian title shall have been extinguished. Now, the lands in Dakota 
Territory which you ask to have withdrawn still forms part of the 
Indian territory claimed by the Sisseton and Wahpeton bands of 
Sioux Indians, as shown by the second article of the treaty of Feb- 

yuary 19th, 1867, with said Indians; therefore, even admitting the 


4 
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right of the company through the State, the lands are not at 
present in condition to be dealt with in connection with the 


grant. 
75 | _ the above reasons I decline to order withdrawl of the 
ands. 
Very respectfully, WILLIS DRUMMOND, 
Commissioner. 
76 (24.) 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OrFice, April 24, 1872. 


Enoch Totten, Esq., attorney Winona and St. Peter R. R. Co. 


Sir: I have considered your argument in the matter of the appli- 
cation of the Winona and St. Peter R. R. Co. for the withdrawal of 
the land along the line of its route between the west line of Minne- 
sota and the Big Sioux river in Dakota Territory. 

This road obtains its land grant under the acts of March 3rd, 
1857 and 1865. 

The first act is for a grant of land from Winona by the way of 
St. Peter to a point on the Big Sioux river south of the 45th parallel 
of north latitude. The act of 1865 enlarges the grant and directs 
how title shall be acquired, which latter point was modified by the 
law of 13th July, 1866, a matter, however, which has no bearing 
upon the question at issue. 

At the date of the passage of the act of 3rd of March, 1857, there 
had already been passed by Congress an act authorizing the Terri- 
tory to form a State government and fixing the boundaries of such 
future State, notwithstanding which Congress saw fit by the grant- 
ing act to authorize the construction of a road beyond said State 
boundaries and extending into a then unorganized Territory and 
granting to the Territory or future State of Minnesota a certain 
quantity of land for every twenty miles of said road and along its 

entire length. | 
77 Had the termination of the line been within the bounda- 

ries of the State of Minnesota I do not fora moment doubt 
that the land grant must be confined to the limits of said State, but 
it would be a singular anomaly of legislation if Congress should 
grant to a State land for a road fixing one of its termini beyond the 
limits of the State and notin the bounds of any other State, but 
within a public territory, and then require forty, fifty, or perhaps 
more miles of said road to be built without the aid of any land grant 
merely because by prior legislation it had fixed the bounds of the 
State at a point east of the terminal point of the road. 

I cannot believe that such was the purpose Congress had in view, 
but rather that it was the intention of that body to give to the road 
in question an amount of land equal to ten sections per mile for 
each mile of road built, and along the entire length of the road to 
its termination, as fixed by the law. 

With this view I have ordered the withdrawal of the lands in 
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Dakota Territory upon the line of route as located by th e company 
in 1866. 

Very respectfully, WILLIS DRUMMOND, 


Commissioner. 


78 (25.) 
DEPARTMENT OF THE INTEEIOR, 
GENERAL LAND OFFICE, May 2nd, 1872. 


Register and receiver, Vermillion, D. T. 


GENTLEMEN: I transmit herewith a diagram showing the location 
of the Winona and St. Peter railroad in Dakota Ty., from the east- 
ern boundary of the Territory to a point. on the Big Sioux river, 
showing also the ten and twenty mile limits of the land grant under 
acts of Congress approved March Srd, 1857, and March 3rd, 1865, 
and you are hereby directed to withhold from sale or location, pre- 
emption or homestead entry, all the odd- numbered sections within 
those limits, surveyed or unsurveyed. 

You will therefore, as fast as the township plats of survey are re- 
ceived at your office, make the proper notes thereon indicating the 
reserve of all odd sections within the twenty-mile limits of said road 
for the purposes of the grant. 

The even-numbered sections within the ten-mile limite you will 
hold at $2.50 per acre and subject to entry under the pre- emption 
and homestead laws only. 

The even sections between the ten and twenty mile limits (or in- 
demnity limits) are not affected by this withdrawal. : 

The right of the road attaches to the odd sections within the ten- 
mile or granted limits from the date of the receipt of this letter by 
you and within the twenty-mile or indemnity limits from the date 
of the receipt of the township plats at your office, and you will 
accordingly recognize no claims initiated subsequent to those 

dates. 
79 Where, however, settlers may have entered upgn odd sec- 
tions within the inde mnity limits prior to survey under the 
pre-emption laws you will recognize their rights to file. 
You will please acknowledge ‘the date of the receipt ofthis letter. 
Very respectfully, WILLIS DRUMMOND, 
Cominissioner. 
80 (26.) 
DEPARTMENT OF THE INTERIOR, 
GENERAL LAND Orrick, June 19th, 1873. 
Register and receiver, Sioux Falls, D. T. : 

GENTLEMEN: I transmit herewith a diagram showing the definite 
location of the Wi inona and St. Peter railroad in Dakota Territory, 
from the eastern boundary of the Territory to a point on the Big 


Sioux river, showing also the ten and twenty mile limits of the land 
grant to said road, colored, respectively, red and blue. I have also 
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indicated the ten and twenty mile limits of the former withdrawal 
for said road ordered by letter to you of May 2nd, 1872, upon a pro- 
posed line, colored, respectively, vellow and pink. 

You are accordingly hereby directed to withhold from sale or 
entry all the odd-numbered sections or parts of sections, surveyed or 
unsurveyed, not heretofore withdrawn, but which now fall within the 
corrected twenty-mile limits, as shown on the diagram in blue, and 
to restore to pre-emption and homestead entry all the odd- numbered 
sections or parts of sections heretofore withdrawn, but now falling 
without the corrected limits. 

The even-numbered sections not heretofore included within the 
ten-mile limits, but which now fall within the corrected ten-mile 
limits (colored red), you will increase in price to $2 per acre, and 
such even-numbered sections or parts of sections as have been here- 
tofore held at $2.50 per acre, but which now fall without the corrected 

ten-mile limits, you will reduce in price to $1.25 per acre. 
81 The additional withdrawal of odd sections and increase in 

price of even sections, as above, will take effect from the date 
of the receipt of this letter by you, but to give proper notice of the 
restoration and reduction in price you will give notice by publica- 
tion in the newspaper having the largest circulation in your district 
that upon a day to be fixed by you, and not less than thirty days 
from the day of notice, the tract to be restored will again become 
subject to pre-e maption and homestead entry, and the even sections 
reduced to $1.25 per acre. 

The tracts to be restored are the following, to wit: 
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82 The notice you will cause to be published not less than 

once a week for four successive weeks, the same to be paid for 
by the receiver as disbursing agent, he entering it in his proper ac- 
count and sending as voucher a copy of the notice with publisher’s 
certificate of publication and his receipt for payment. You will 
also immediately upon publication send a copy of the paper con- 
taining the notice to this office. 

Where the lands are unsurveyed at the date of restoration and re- 
duction the same will take effect from the date of the receipt of the 
township plats of survey at your office. 

Be pleased to acknowledge the date of the receipt of this letter. 

Very respectfully, W. W. CURTIS, 
Acting Commissioner. 


83 DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICER, 
Wasuinoton, D. C., Sept. 2, 1874. 


Register and receiver, Sioux Falls, Dakota. 


GENTLEMEN: The Secretary of the Interior, under date of 21st of 
March last, decided that the grant to the Winona and St. Peter Rail- 
road Company terminated at the point where the road first strikes 
the Big Sioux river in Dakota, and that the map of constructed road 
filed in this office should be considered as the map of definite loca- 
tion. 

I have caused to be prepared a diagram, which is herevtith trans- 
mitted, showing the ten and twenty mile limits of the grant as estab- 
lished in accordance with said decision. 

You will accordingly, from the date of the receipt of this order, be 
governed by the same in the disposal of the lands, withdrawing from 
sale or entry all the odd sections within the twenty-mile limits not 
already withdrawn and holding the even sections within the ten- 
mile limits at two dollars and fifty cents per acre. 

The odd sections heretofore withdrawn or even sections held at 
the double minimnm price, which by reason of the change of limits 
now fall without the grant, will be held subject to pre-emption and 
homestead entry as though they had never been withdrawn. 

The right of the company under the law attaches to their grant 

from the date of the definite location of the road. ¢ 
84 If found necessary in the adjustment of claims they will 
be required to show when the line upon which thé road was 
actually constructed was definitely fixed. 

Since the said decision was made the company has filed a claim 
for the lands embraced in a radius of twenty miles beyond the ter- 
minus as indemnity, which claim was rejected by this office on the 
14 May, 1874, and is now pending on appeal before the Secretary. 

You will therefore still hold withdrawn the lands embraced in 
the former withdrawal of May 20th, 1872, and June 19, 1873, west 
of the line marking the termination of the grant upon the map here- 
with until further instructions, and permit no entry or: othe dis- 
posal of the same. 
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The company has acceded to the adjustment of the limits eastward 
from the Big Sioux, as hereon indicated, and desires to make selec- 
tions up to that point, which you are authorized to permit. 

Please acknowledge the receipt of this letter and refer to it as F 
by date. 

Very respectfully, S. S. BURDETT, 


Commissioner. 


85 On the 6th day of October, 1886, the following stipulation 

and order for the transmission of maps to the U. S. Supreme 
Court was filed in this cause, said stipulation and order being in the 
words and figures following: 


Stipulation and Order. 


In the Cireuit Court of the United States for the District of Min- 
nesota. 


Tue St. Paut, MINNEAPOLIS AND MAnitosa R’y Co. 
vs. In Equity. 
Ransom PHErPs. 


It is hereby stipulated that the following-described maps intro- 
duced in evidence in this cause, to wit: 

1. Two certain maps of the main line of the Minnesota and Pacific 
railroad, both certified by the auditor of State and ex officio com- 


missioner of the State land oiiice of Minnesota, under date of De- 
cember 24, 1884; also, 

2. A map of the completed main line of the 1st Division of the St. 
Paul and Pacific railroad, certified by the same officer and under 
the same date; also, 

3. Map showing definite location of the main line of the St. Paul 
and Pacific railroad from section twenty-one, town. 129, range 45, 
to a point in section 9, town. 132, range 47 ; alsoa certain other map 
or part of the Minnesota and Pacific railroad between the Pome de 

Terre and the Bois des Sioux rivers. 
86 Both said maps certified January 11th, 1884, by the Com- 
missioner of the General Land Office ; also, 

‘4. A certified copy of diagram of location of a portion of the said 
main line terminating at Breckenridge, certified by E. M. Johnson, 
register of land office, and filed in U. S. land office, Alexandria, 
June 5, 1869—may be transmitted to the Supreme Court of the United 
States as part of the return on appeal to said court in this cause in 
lieu of copies thereof. : 


If. 


And it is further stipulated that a certain map of the location of 
the main line of the St. Paul and Pacific railroad from St. Paul to 
Breckenridge, certified by M. D. Kenyon, deputy State auditor and 
acting land commissioner of the State of Minnesota, under date of 
September 15, 1885, and introduced in evidence and used on behalf 

J—247 
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of said complainant at the hearing of this cause, may be ssedueal 
and used at the hearing of this cause, upon the appeal therein to 
the Supreme Court of the United States, in like manner‘as if the 
same or 4 copy thereof had been included in the return to said Su- 
preme Court on said appeal. 
Dated October 6th, 1886. 
R. B. GALUSHA, 
Solicitor for Complainant. 
W. P. CLOUGH, 
Solicitor for Defendant. 


On reading the foregoing stipulation it is ordered that the maps 
therein described be transmitted to the Supreme Court of the United 
States in lieu of copies thereof, in accordance with this stipulation. 


Dated October 9th, 1886. : 
R. R. NELSON, Judge. 


87 And afterwards, to wit, on the 15th day of September, A. 

D. 1885, the cause was heard and by the court taken under 
advisement, as appears by order entered of record in Term Minutes 
“ F” page 770, said order being in the words and figures following 
Viz: 


Order Submitting Cause. 


THe Sr. Paut, MInneaportis & Maniropa Raitway Co. 
VS. 
Ransom PHELps. 


This cause regularly coming on for trial, the complainant appeared 
by R. B. Galusha, Esq., 8. U. Pinney, Esq., and George 'B. Young, 
Esq., its solicitors, and the defendant by W. P. Clough, Esq., his so- 
licitor. ‘Thereupon said cause is argued by said solicitors, duly sub- 
mitted, and by the court taken under advisement. 


And afterwards, to wit, on the 3rd day of March, A. D. 1885, an 
opinion was filed in this cause, said opinion being in the. words and 
figures following, viz: 


Opinion. 
SS United States Circuit Court, District of Minnesota. 
Tue Sr. Paut, Minneaporis & Manrropna Raimmway Company 


vs. 
Ransom PHELPs. 


: 


The controversy in this case arises under the act of Mar. 3, 1857, 
granting lands to the Territory of Minnesota to aid in the construc- 
tion of certain railroads. That portion of the grant which is Ma- 
terial reads as follows: 

“ Be it enacted by the Senate and House of Represeritativ es of the 
United States of America in Congress assembled, That there be, and 
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is hereby, granted to the Territory of Minnesota, for the purpose of 
aiding in the construction of railroads from Stillwater, by way of St. 
Paul and St. Anthony, to a point between the foot of Big Stone Lake 
and the mouth of Sioux Wood river, with a branch via St. Cloud 
and Crow Wing to the navigable waters of the Red River of the 
North, at such point as the Legislature of said Territory may deter- 
mine, from St. Paul and from St. Anthony via Minneapolis to a con- 
venient point of junction west of the Mississippi, to the southern 
boundary of the Territory, in the direction of the mouth of Bix Sioux 
river, with a branch via Faribault to the north line of the State of 
Iowa, west of range sixteen, from Winona via St. Peter to a point 
on the Bix Sioux river south of the forty-fifth parallel of north lati- 
tude ; also from La Crescent via Target Lake up the valley of Root 
river toa point of junction with the last-mentioned road east of 
range seventeen, every alternate section of land designated by odd num- 

bers for six sections in width on each side of each of said 
89 roads and branches.” 

The western terminus of the first main line above provided 
for was, by the Legislature of Minnesbtta, fixed at Breckenridge, and 
the road was completed to that place. The land in controversy lies 
within six miles of this road, and it is conceded that if it is within 
the foregoing grant the title of complainant is good. Indeed the 
concessions of counsel eliminate all questions but two. 

First. It is claimed that because the land is situated outside the 
State of Minnesota it is not within the grant. The facts are these: 
At the time of this grant, March 3, 1857, Minnesota was yet a Ter- 
ritory, its western boundary being the Missouri river. On February 
26, 1857, about a week prior thereto, Congress had passed an enabling 
act, 11 U.S. Stat. at Large, 166. 

By this enabling act the western boundary of the proposed new 
State of Minnesota was designated as follows: 

“ Beginning at the point in the center of the main channel of the 
Red River of the North where the boundary line between the United 
States and the British Possessions crosses the same; thence up the 
main channel of said river to that of the Bois des Sioux river; 
thence up the main channel of said river to Lake Traverse ; thence 
up the centre of said lake to the southern extremity thereof; thence 
in a direct line to the head of Big Stone Lake; thence through its 
centre to its outlet ; thence by a due south line to the north line of 
the State of Iowa.” 

Under this enabling act the State was organized and admitted 
into the Union the succeeding year. 

Breckenridge, the place named as the terminus, is situated 
90 at the junction of the Bois des Sioux and Red rivers and on 

the western boundary of.the State. The land in controversy 
is west of the Bois des Sioux river and in the present Territory of 
Dakota. 

Now, that, tried by its letter, the grant would include lands west 
of the Bois des Sioux river and in Dakota is obvious, and that Con- 
gress has the power to grant to a State lands in another State or 
Territory to aid in the construction ofa road wholly within its limits 
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is conceded ; but the contention is that “it has been the uniform and 
settled policy of the Government to confine land grants made in aid 
of the construction of railroads lying wholly within a given State 
or Territory to lands lying within the same State or Territory ;’ 
that Congress must be presumed to have legislated in conformity 
with that policy, and, having before it the strong probability, almost 
certainty, that Minnesota would become a State under the provisions 
of the enabling uct just passed, fixed the western terminus of this 

road at the western boundary of the proposed State, and thereby lim- 
ited the grant to such: boundary. 

Counsel for complainant deny that the cases cited; ‘warrant the 
conclusion as to the settled policy of the Government, or that there 
has been any such settled policy ; deny that Congress fixed the ter- 
minus at the western boundary of the proposed State, and rest upon 
the letter of the grant. The first case — is on the construction 
given to the act of Sep. 20, 1850, 9 U.S. Stat. at Large, 466, grant- 
ing lands to the State of Illinois toaid in the construction of what is 
now known as the Illinois Central railroad. The seventh action 

[section] reads as follows 
91 “And be it further enacted, That, in order to aid in the 

continuation of said Central railroad from the mouth of the 
Ohio river to the city of Mobile, all the rights, privileges, and hia- 
bilities hereinbefore conferred on the State of Illinois shall be granted 
to the States of Alabama and Mississippi, respectively, for the pur- 
pose of aiding in the construction of a railroad from said city of 
Mobile to a point near the mouth of the Ohio river, and that the 
public lands of the United States, to the same extent, in proportion 
to the length of the road, on the same terms, limitations, and re- 
strictions in every respect, ‘shall be,and is [are] hereby, granted to 
— States of Alabama and Mississippi, respectively.” 

A claim of the States of Alabama and Mississippi to a grant pro- 
portioned to the entire length of the line from Mobile’ to the Ohio 
river was denied, the opinion of the Attorney General thus stating 
the rule: “ The whole length of the railroad through and within 
the State of Alabama then actually surveyed and defihitely located 
within that State, under the direction of the Legislature thereof, 
must determine and limit and define the extent of the.grant to that 
State, and so likewise the whole extent of the railroad within the 
State of Mississippi, as surveyed and definitely fixed under the 
direction of the Legislature thereof, must determine, limit, and define 
the extent of the grant to that State.” 

A similar expression of opinion came from the Attorney General 
construing the act of May 17, 1856, entitled “An act granting pub- 
lic lands in alternate sections of the States of Florida and Alabama 

to aid in the construction of certain railroads i in said States.” 
92 11 U.S. Stat. at Large, 15. 

On Nov. 24, 187], in denying an application of the 
land commissioner of the St. Paul & Pacific R. R. Co, for a survey 
and extension of its grant to these lands west of the Bois des Sioux 
river, the Commissioner of the General Land Office ruled that the 
grant was confined to the limits of the State. 


q 


a, 


RANSOM PHELPS. ' 69 


Now, while the prior cases cited may not be strictly in point, yet 
I think in them is found the rule of the limitation of congressional 
grants to State lines. While I am not sufficiently familiar with the 
history of the Land Department to affirm it as a fact, yet,in view of 
these rulings, of the confident assertion of counsel, and as no single 
opposing ruling or action is shown, I think it not improper to assume 
that the uniform ruling and construction has been stated. Indeed, 
when I recall the discussions and controversies which arose in the 
early history of this nation in respect to claims by certain States, 
Connecticut, New York, and Virginia, to the ownership of large 
bodies of lands beyond their territorial limits, 1 do not wonder at 
such ruling. This very act of 1857 presents other cases in which 
the very question existed, and the construction given by the Depart- 
ment could easily have been shown. I think it obvious that Con- 
gress had in view the probable organization of Minnesota as a State 
under the enabling act just passed. It speaks of the future State of 
Minnesota as though the admission of a State with that name 
was to be soon expected; and while it may be true that a direct 
line between the foot of Big Stone Lake and the mouth of 
93 the Sioux Wood river may cross the State line in two or 
more places, yet the mention of those places very forcibly 
suggests that Congress was intending thereby to locate the western 
terminus on the western boundary of the proposed State. If so, was 
it not legislating in reference to the proposed State, and should its 
grant not be limited by the ordinary rule? I am aware that in this 
act provision was made for a road running beyond the western 
boundary of the proposed State and into ‘the present Territory of 
Dakota, with a grant of adjacent lands which could be satisfied only 
by lands in Dakota, and which was in fact so satisfied. But the fact 
that Congress provided for a road outside of the State limits does 
not make against the claim that it intended only the ordinary pro- 
vision for a road wholly within the State. I confess that the line of 
reasoning above pursued is not altogether satisfactory; it seems 
counter to the plain letter of the statute; but the ruling of the De- 
partment was made in 1871. This bill was filed only Ap. 29, 1584. 
For thirteen years the action of the Department has been unchal- 
lenged. Interests may have grown up on the faith of it. Indeed, 
counsel for defendant says that a large and flourishing village, 
Wahpeton, has been built upon lands whose title is similar. There 
are some plausible, if not convincing, reasons in favor of the ruling 
ofthe Department. Iam reluctant to reverse such ruling or jeopard- 
ize the rights based upon it. I think my duty compels me to 
sustain it until advised otherwise by the ultimate tribunal, the 
Supreme Court. So, without considering the other question, the 
bill will be dismissed at complainant’s costs. 


94 And on the same day, to wit, the 3rd day of March, A. D. 

1885, the following order was entered, pursuant to opinion 
rendered, dismissing bill at complainant’s costs, said order being 
entered of record in Term Minutes “ G,” page 161, in the words and 
figures following, viz: 
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Order Dismissing Bill at Complainant's Cost. 


Tue St. Paut, MINNEAPOLIS AND MaAnitona Rattway CoMPANy 
ws. ? 
Ransom PHELPs. 


This cause having been heretofore fully heard ujson the plead- 
ings, final proofs, agreed statement of facts, and arguments of the 
sulicitors for the respective parties, duly submitte d, and by the court 
taken under advisement, now the court, after due consideration 
thereof and being fully advised in the premises, announces its de- 
cision concerning the same and files said decision in writing herein. 
Pursuant to said decision it is considered, ordered, and adjudged by 
the court that a decree be entered herein dismissing the bill at com- 
plainant’s cost. 


95 And afterwards, to wit, on the 4th day of March, A. D. 

1886, the following final decree was filed and entered of ree- 
ord in ‘Term Minutes “G, i page 168, in the words and figures fol- 
lowing, viz: 


Final Decree and Order Allowing Appeat. 
United States Circuit Court, District of Minhesota. 
Term Minutes, December Term, A. D. 1885, Mareh 4th, 1886. 


Tur Sr. Paut, MINNEAPOLIS AND MAnitopna Rartway CoMPANY 
vs. 
RANSOM PHELPs. : 


This cause came on to be heard upon the pleadings and proofs 
and agreed statement of facts, and was argued by‘counsel for the 
respective parties, and upon consideration thereof it is now here ad- 
judged and decreed that the said complainant's bill of complaint in 
this cause be, and the same hereby is, dismissed for-want of equity, 
with costs to be taxed against said complainant and in favor of said 
defendant. : 

And hereupon, the said complainant praying ah appeal to the 
Supreme Court of the United States, the same is‘ hereby allowed 
upon said complainant filing a bond, with sureties, in the sum of 
tive hundred dollars, conditioned according to law, to be approved 


by a judge of this court. . 
DAVID J. BREWER, 
' Circuit Judge. 


96 And afterwards, to wit,on the 11th day of March, A. D. 1886, 

the following bond on appeal was filed and entered of record 
in this cause, said bond being in the words and figures following, 
V1Z: 


RANSOM PHELPS, 


Bond on Appeal. 
Supreme Court of the United States. 
Tue Sr. Paut, Minneapours & Maniropa RAILway CoMPANY ) 
v8. 
Ransom PHELPs. ( 


Know all men by these presents that we, H. C. Ives and A. L. 
Mohler, of the city of Saint Paul, in the State of Minnesota, are held 
and firmly bound unto Ransom Phelps, of Marshall county, in said 
State, in the sum of five hundred dollars, to be paid to the said Ran- 
som Phelps, his executors or administrators ; to which payment, 
well and truly to be made, we bind ourselves and each of us, jointly 
and severally, and our and each of our heirs, executors, and admin- 
istrators, firmly by these presents. 

Sealed with our sealsand dated this 8th day of March, A. D. 1886. 

Whereas the above-named Saint Paul, Minneapolis and Manitoba 
Railway Company hath taken an appeal to the Supreme Court of 
the United States to reverse the decree made and rendered in the 
above-entitled cause by the circuit court of the United States for the 
district of Minnesota : 

Now, therefore, the condition of this obligation is such that if the 
above-named Saint Paul, Minneapolis and Manitoba Railway Com- 

pany shall. prosecute its suid appeal to effect and answer all 


97 costs and damages if it shall fail to make good its plea, then 
this obligation shall be void ; otherwise to remain in full force 
and virtue. 
H. C. IVES. a 
A. L. MOHLER. [sEAt. 


Sealed and delivered in presence of— 
R. B. GALUSHA & 
HENRY KROGSTEAD. 


District OF MINNESOTA, 88: 


H. C. Ives and A. L. Mohler, of the city of Saint Paul, in said dis- 
trict, each for himself, being duly sworn, says that he is worth the 
sum of one hundred thousand dollars over and above all debts by 
him owing in property situated in said district not exempt by law 
from execution, and that he is a resident and freeholder of said city 
of St. Paul; and further saith not. 

H. C. IVES. 


A. L. MOHLER. 


Subscribed and sworn to before me this 8th day of March, 1886. 
[SEAL OF NOTARY. |] HENRY KROGSTEAD, 
Notary Public, Ramsey County, Minnesota. 
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Endorsed on back: “ Approved in open court Marely 11th, 1886, 
David J. Brewer, circuit judge.” “ Filed Mareh llth, M886. Osear 


I. Hillis, clerk.” 


¢ 
QS Unirep STATES OF AMERICA. 
Crxcurr Counr or tuk Untrep States, |. 
District of Minnesota, eo .. 


‘ @ 
|, Osear B. Hillis, clerk of said eirenit court, do hercby certify and 
return to the honorable Supreme Court of the United States that 
the foregoing, consisting of OS Pars, nunibered consecutively from 
| to 9S, inclusive, isa true and complete transcript of* the records, 
process, pleadings, orders, final decree, and all other proecedings 
in) seta CAUSE, and of the whole thereof, ads appcars from the orig: 
inal records anid files of said court. | | 
In witness whereof T have hereunto set my 
US. Cireuit Court hand and attixed the seal of said court, at Saint 
Seal, Dist. of Paul, in the district of Minnesota, this 12th day 
\Miinnesota. of October, in the vear of our Lord one thou- 
sand eight hundred and eighty-six, and of the 
Independence of the United States the one hundred amd 11thy year. 
OSCAR B. HILLES, Clerh, 
By Le PL RICHARDSON, Deputy. 
‘ e 
| Mndorsed:] United States cireuit court, distriet of Minnesota. 
A Return cs Supreme Court. 
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indorsed on cover: Minnesota (. C. U.S.) No.: 247. The St. 
Paul, Minneapolis & Manitoba Railway Company, appellant, es, 
Ransom Phelps Filed October 25, 1SS6. 
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This is an appeal from the decree of the circuit court 
for the district of Minnesota, dismissing the complainant’s 
bill. 

The bill was filed for the purpose of quieting and pro- 
tecting the equitable title to, and removing a cloud from, 
the title of the east half of the southeast quarter of sec- 
tion 13, township 132, range 48, Richland county, North 
Dakota. 

The complainant claims the land in question under the 
grants of March 3, 1857, and March 3, 1865. 11 Stat., 195; 
13 Stat., 526. It is within the six-mile or place limits of 
the grant of 1557. 


Ni AOI on - 


The grant of 1857 is as follows: 

“ Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress gssem- 
bled, That there be and is hereby granted to the territory 
of Minnesota, for the purpose of aiding in the construction 
of railroads from NSti/lwater, by way of Sant Paul and 
Naint luthony, lo a pond beiween the foot of Big Stone 
luke and the mouth of Nor Wood river, with a branch riU 
Saint Cloud and Crow Wing, to the navigable waters of 
the Red River of the Nerth. at such potut us the legislature 
of said territory may determine; trom Saint Paul and 
from Saint Anthony, ¢7¢ Minneapolis, to a convenient 
point of junction west of the Mississippi to the sojthern 
boundary of the territory in the direction of the mouth of 
the Big Sioux river, with a branch eva Faribault, to the 
north line of the state of lowa, west of range sixteen: from 
Winona, 7/7 Saint Peter, to a point on the Dig Sioux river, 
south of the forty-fifth parallel of north latitude; also from 
La Crescent, eva Target lake, up the vallev of Root river, 
to a point of junction with the last-mentioned road east of 
range seventeen,— every alternative section of land desig- 
nated by odd numbers for six sections in width on each 
side of said roads and branches; but in case it shall appear 
that the United States have, when the lines or routes of 
said roads and branches are definitely tixed, sold ahy sec- 
tions or parts thereof granted as aforesaid, or that the 
right of pre-emption has attached to the same, then it 
shall be lawful for any agent or agents to be appointed by 
the governor of the territory or future state to seleet, sub- 
ject to the approval of the secretary of the interior, from 
the lands of the United States nearest to the tiers of sec- 
tions above specified, so much land, in alternate sections 
or parts of sections, as shall be equal to such lands as the 
United States have sold or otherwise appropriated, or to 
Which the rights of pre-emption have attached as aforesaid ; 
Which lands (thus selected in lieu of those sold, and to 
Which pre-emption rights have attached as aforesaid, to- 
gether with the sections and parts of sections designated 
by odd numbers as aforesaid and appropriated as aforesaid) 
shall be held by the territory or future state of Minnesota 
for the use and purpose aforesaid: /?rovided, That the land 
to be so located shall in no case be further than fifteen 
miles from the lines of said roads or branches, and selected 
for and on account of each of said roads or branches. 

” 11 Stat., 195; 13 Stat., 526; P. Ree., 1, 2.: 


Section 3 of the same act provides: 
“That the said lands hereby granted to the said territory 
or future state shall be subject to the future disposal of the 
legislature thereof for the purposes herein expressed and 
no other.” 11 Stat., 196; DP. Ree., 2. 


Section + provides: 

* That the land hereby granted to said territory or future 
state shall be disposed of by said territory or future state 
only.” 11 Stat., 196; P. Rec., 2. 

On May 22, 1857, the territory of Minnesota passed an 
act creating the Minnesota & Pacific Railroad Company, 
and conferred upon that company the lands granted by the 
act of March 3, 1857, for the purpose of building the rail- 
roads mentioned in that act, and also fixed the town of 
Breckenridge at the mouth of the Sioux Wood river as the 
point “ between the foot of Big Stone lake and the mouth 
of the Sioux Wood river” to which the railroad should be 
built. O. Ree., 2, 364; P. Ree., 3. 

The line of definite location of about half of the line was 
fixed December 5, 1857, by the filing of a map with resolu- 
tions adopting the same in the general land office. O. Ree., 
2,364. At that time the government surveys had not 
reached as far west as Breckenridge, and the map and lo- 
cation were accepted only so far as the government surveys 
had then extended. ©. Ree., 2, 50, 51. 

Prior to May 25, 1860, the remaining part of the line was 
definitely located to Breckenridge by the filing of the map 
of definite location; the public surveys having then ex- 
tended to that point. This location was duly approved. 
(. Ree., 70. 

The railroad was completed to Breckenridge October 25, 
1871, within the time allowed by the act of March 3, 1865. 
. Ree., 11, 364; 15 Stat., 527. 

The lands in question are- within six miles of the line of 
definite location of the road, and are claimed to be within 
the place limits of the grant. Map on file and O. Rec., 85. 
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The complainant claims to be entitled to the Jands in 
question by virtue of various sales on foreclosure under 
trust deeds given by the Minnesota & Pacitic R. R. Co., 
and through mesne assignments from that company, all of 
which have been confirmed by the legislature of Minne- 
sota and are admitted by the defendant. O. Rec., 1 12,16, 
17. 19, 20, 21, 364. | 


‘ 


The title of the defendant is founded upon the fact.that 
the lands in question are within the fifty-mile indemnity 
limits of the grant to the Northern Pacific Railroad Com- 
pany, ¢.¢., Within the additional indemnity limit given by 
the aet ol May ol, Isju (16 U.S. Stat., 878); that its roa 
was completed opposite to the lands in controversy July 1, 
IS7Z, and said lands were selected by that company es He 
demnity lands prior to January 15, IS75, and it thereafter 
conveyed the same, as far in law as it was able to do so, to 
the defendant. It does not appear that such selection’ was 
ever approved by the Secretary of the Interior, ©. Ree., 


ou?, 

In the adjustment of the complainant’s grant the Secre- 
tary of the Interior has refused to certify to the territory 
or state of Minnesota any lands lying west of the Bois des 
Sioux river, including the lands in question, for the alleged 
reason that the limits of its grant do not extend west of the 
east bank of that river. P. KRec.. 44. 

The theory upon which this ruling is based is as follows: 
When the grant of Mareh 5, 1857, was made, congress -had 
just passed an act, approved February 26, 1857, for the di- 
vision of Minnesota territory, and for the formation of a 
state government. ILI Stat., 166. Dy this act the western 
boundary of the proposed state of Minnesota was to run 
up the main channel of the Red River of the North to the 
Bois des Sioux; thence up the main channel of that river 
to Lake Traverse; thence up the center of said lake to the 
south end thereof: thence ona direct line to the head of 


Lig Stone lake. 11 U.S. Stat... 166. At the date of the 


grant Minnesota territory extended west to the Missouri 
river. 
It is argued that although the grant, as increased by the 
act of March 3, 1865 (18 U.S. Stat., 526), expressly includes 
_ the odd-numbered sections within ten miles on each side 
of the center line of the road, yet that Congress must be 
presumed to have intended to limit the grant to the pro- 
posed future state, and, notwithstanding the clear and ex- 
press terms of the grant, did not intend to include lands 
then within the territory of Minnesota, but which might 
afterward be, and are now, in Dakota. It is claimed that 
it has been the settled policy of the government to contine 
land grants made in aid of railroads wholly within a state 
or territory to lands Iving within the same state or ter- 
ritory. 
The cireuit court decided that the ordinary rule of con- 
o- struing railroad grants to roads lying within a state or ter- 
ritory is to confine the grant to such state or territory, 
notwithstanding the plain letter of the statute, and that 
such construction applies to the grant in question; and 
complainant's bill was dismissed with costs. ©. Rec. SS—06. 
The appellant assigns as error: 
Ist. The rulings of the circuit court in the opinion con- 
tained in the record (P?. Ree., ss t)4). 
~al. The dismissal of the complainant's bill. 
od. The court erred in not granting the complainant the 
relief praved for, 
- ARGU MENT. 
4 
The lands in question are within the plain letter of the 
statute, and the principal question in the case is whether a 
supposed general policy, indefinite and not well settled, can 


be held to operate to defeat the plain and positive construc- 


tion of the grant. The lands are inside the six-mile limits 
of the road as loceted and constructed. They are within 
lateral lines extending along the general direction of.the 
road, and within lines at right angles to the located and 
constructed line at its westerly end. This is undoubtedly 
the true rule of construing railroad grants. 
United States v. B. & Mo. River BP. 2. (0., 98 U, = 
324, 339. : 
The title of the complainant is clear. It is the equitable 
owner of the lands, and entitled to receive the legal estate 
by deed from the state of Minnesota. The lands were lands 
of the United States within six miles of the located fine. 
Such line was located December 5, 1857, while the lands 
were still a part of Minnesota territory. The government 
surveys had not then extended to the Sioux Wood river, 
but the government surveyors marked the line of the road 
upon their surveys, and the secretary of the interior ap- 
proved the original location after the government surfeys 
had been made. ©O. Ree., 64. 
Upon such location the grant took effect by relation as 
of the date of the act, and the title of the lands passed to 
the territory of Minnesota just as if they had been de- 
scribed in the act. : 
Nehulenh ry. Tlarriiman, 21 Wall, 44, 60-61, 
en Wy hv. An rals, 106 LF, S., oO. 
Lawrence, Leavenworth & Galveston Re. BP. Co. v. 
(nited States, 97 ULS., T41. 


The grant of Mareh 3, 1857, and that of March 3, £865, 
are plain and unequivocal asto what should pass under them, 
and no conjecture derived from supposed ideas of pelicy 
can be resorted to in order to restrict or narrow the grant. 
The road was located while the lands were still within 
Minnesota territory. It was completed within the time 
allowed by law. The grant of March 3, 1857, operated 


“as a /aw as well as transfer of property, and has such force 
as the intent of the legislature requires.” 


Neh ule ahve ry , Hlarriman. 2] Wall. 44, G2. 


Van Wayek ve. Anevals, 106 U.S... 360. 


The cases above cited establish our title, which antedates 
the grant tothe Northern Pacific Railroad Company by 
seven years. When the grant to that company was made 
the right to these lands had been for over six years in the 
state of Minnesota, and the claim of title of the defendant 
is utterly unfounded. 

Dut it is claimed that the settled policy of the govern- 
ment has been to confine railroad land grants, made for 
railroads lying wholly within a given state or territory, to 
lands !ying within the same state or territory; and that 
aithough the lands in question lie within what was the ter- 
ritory of Minnesota at the time the grant was made, vet 
‘that such policy must still be held to control the intent of 
Congress in the enaciigent of the act of 1857, so as to ex- 
clude lands which were afterwards included in the territory 
of Dakota, notwithstanding that the lands are within the 
plain letter of the statute. 

The argument is, in substance, that the act making the 
crant cannot be given effect according to its terms, for the 
reason that a few days before its paussave the act for 
the division of the territory of Minnesota and the forma- 
tion of the state government had been passed, in which the 
Sioux Wood river was designated as a part of the western 
boundary of the proposed state. It is said that Congress 
must be deemed to have had the enabling act in mind when 
making the grant, and to have presumed that it would be 
acted upon and carried out at the earliest practicable mo- 
ment, and therefore must have intended to confine the grant 
to lands within the limits of the contemplated state. This 
is claimed to be what Congress actually intended to do in 


ene eae entice ne 


this particular case. It is not pretended, of course, that 
congress had not the power to extend the grant beyond 
such limits: indeed it seems to be conceded that, asi to one 
of the roads mentioned in the act of IS57, Congress did act- 
ually extend the grant beyond the western boundary of 
the state, and that the grant has been adjusted and lands 
certified and patented under that construction, , 

We do not doubt that Congress haa in mind the enabling 
act when this grant was made; for although the erantee 
named in the granting clause is the territory of Minnesota, 
it is in the same section declared that the lands granted 
‘shall be held by the territory or future state of Minnesota, 
for the use and purpose aforesaid ;” in the third section the 
lands are referred to as “the said lands hereby granted to 
the saul territory or future state; “and the fourth section 
declares that “the land hereby granted to said territery o7 
Suture state shall be disposed of by said territory or Suture 
stute only.” | 

[t is obvious from this language that it was the intention 
of Congress that the grant should vest in and be adminis- | 
tered by the territorial or a state government, according as 
the one or the other should exist at the time of or during 
its administration; and while there is perhaps no doubt 
that, had the proposition contained in the enabling act 
been rejected and a state government been formed only 
after another enabling act, and with enlarged or different 
boundaries, and even a different name, the grant would 
have vested in such state, yet, in view especially of the des- 
ignation of the state in the aet as the state of Wennesota, it 
is clear, we think, that the state then primarily in the mind 

of Congress was that provided for in the enabling act then 
just passed. But why the question whether the grant was 
intended to go to and be administered by the territorial or 
by a state government is important in determining the ex- 


tent of the grant; or why the use of the words or future 


state of Minnesota. in the act. should he held to limit the 
grant to lands within sueh contemplated state, or to qualify 
the plain language of the description in any respect, is not 
apparent. It is claimed that the point which was to form 
the western terminus of the complainant’s railroad was to 
be on the western boundary of the proposed new state. 
Suppose it was! The westerly terminus of the line is not 
necessarily coincident with the westerly limit of the grant. 
Such might be the ease. and doubtless would be if both the 
line of the road and the boundary line were straight and 
met at right anevles: but such is not the case here, and the 
grant is of six sections in width on each side of the line, 
Without reeara to its course, but the claim is not well 
founded. The western terminus of the line as designated 
in the aet of Congress IS hot necessarily on the western 
boundary of the proposed State. The designation IS “fod 
pot hetmween the foot of Lig Nione lake and the mouth of the 
Nioue Wood river.” Now the distanee between the foot 
of Dig Stone lake and the mmol, of the Sioux Wood river 
in a direct tine is not less than seventy miles, and that line 
Is in some places not less than twenty miles east of the 
western boundary of the state, and in others is some dis- 
tince west of that boundary which between these points 
is emphatically sinuous as far as the river marks it, and 
Luence southerl\ forms a erreat bend, SO the western ter- 
minus of the line, in aid of which the grant was made, and 
as defined in the granting act, we submit was not neces- 
sarily on the western boundary of the proposed state, but 
might have been selected either east or west of that bound- 
ary, and in either case been strictly and literally within the 
limits allowed by the act. 

The legislative assembly of the territory did, it is true, in 
the exercise of the discretion allowed by the act of Con- 
eress, locate such terminus at the boundary line, and upon 


the easterly side of the river; but this faet is entitled to no 
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consideration in determining the true construction of the 
grant, for. in the exercise of the same discretion, it was 
competent to locate it off that boundary and either east 
or west of it. As already stated, we are unable to’ see 
any reason whi, conceding that congress intended the 
westerly terminus of the line to be within the limits of the 
contemplated state, the vrant should be confined to lands 
within the same limits: butaif the line in aid of which the 
erant was made was one which might terminate beyond 
those limits and still be strictly within the’*terms of the act 
making the erant, it is perfectly clear, we submit, that 
no limitation was intended or should be placed Upon the 
errant. 

Again, whatever the probabilities may have been, it -was 
hot certain, at the date of the ewrant, that any state would 
be formed in the then immediate future, nor pending the 
construction of the road and the administration of. the 
erant, ana of COUPSEC (Coneress nust be deemed Lo have-rhad 
that uncertainty in mind; and that they did in fact have 
it in mind, and intend the act to meet that contingency, 
is abundantly evidenced by the language used: that the 
land shall be held by the territory of future state, and shall 
be disposed of by said territory ov future state — language 
that can be given no significance unless it be that 77 no 
state government shall be forined the territory shall ‘hold 
and administer the grant. The act was intended to teet 
either contingency, in one of wiich the question now Made 
by the defendant's counsel could not have arisen, because 
there would have been no state boundary pon which to 
base it: and manifestly it could not have been the iften- 
tion that the dleseription should mean one thing should the 
errant be administered Dy the territory, and another should 
it be administered bv the state. 

Not only is there nothing in the act, nor in the situation, 
to justify the construction for which the defendant's Goun- 
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sel contends, but, besides the plain and unequivocal lan- 
guage of the act, there is much against that construction. 
The lands designed to aid in the construction of the line to 
which our attention has been thus far contined form but a 
small portion of the munificent grant made by the act. 
The act defines three other lines and twe branches, mak- 
ing really six lines in all, and makes one grant and only 
one for the entire system; and that is of “every alternate 
section of land designated by odd nambers for six sections 
in width on each side of each of said roads and branches.’ 
The lines too are all detined in the same section in which 
the grant, and the description of the lands granted, are con- 
tained. 

The grant was a unit, and was in aid of a system of rail- 
roads extending in various directions over a certain portion 
of the territory of Minnesota. The system Was, doubtless, 
intended to reach, and Open to eastern markets, so much of 
the territory as bad then become, or in the judement of 
Congress was likely in the near future to become, to any 
considerable extent, settled. The portion of the territory 
which the various lines of this system would penetrate was 
made up largely, it is trae, but not wholly, of the part which 
had been authorized to forma state eovernment: but it does 
not follow that, because congress determined the limits of 
the proposed state and those of the railroad system to be so 
nearly the same, it was intended to make them identical. 
It was evidentiv the purpose of Congress in detining the 
boundaries of the proposed state to establish the western 
boundary as far as practicable upon natural monuments or 
objects -the Red river, the Sioux Wood river, and the 
lakes further south —and upon a straight or direct line 
where such monuments were not found: and the wisdom of 
such intent is obvious. Dut the considerations which ren- 
der that mode of establishing the permanent boundaries of 


a state eminently wise have no force when applied to the 


12 


limitation of the railroad system or of the land grant made 
In aid of it; for white we may concede that the portion of 
the territory embraced within the limits of the proposed 
state —the southerly part of it, at least-— was generally 
more thickly populated than the portion farther west. we 
cannot concede, and it is not to be presumed, that some 
portions lying west of the proposed state boundary had not 
then become more thickly populated than others lying to 
the east of it: and congress should lave framed and evi- 
dently click intend this rathroad $\ stem for the benefit ot the 
people necding it, Whether on one side or the other of the 
boundary line of the proposed state, 

That such was the purpose of Congress, and that it Was 
not the intention to contine the railroad system or the 
errant to the limits of the proposed state, Is evident.from 
the language of the act making the grant. 

The act does not in termis so limit Il. lt is conceded that 
in the consideration and Passage of this act Congress hal 
the enabling act in mine, Such Dbeme the Ciuse, lieved the in- 
tention been to confine the svstem of railroads, or the grant 
in aid of it, to the limits of the proposed state, it would 
have been easy, and most natural, to have expressed in 
terms that intention; and the presumption is, in the ab- 
sence of such expression, that there was no such intefition. 
‘| ie boundaries of tlie proposed state are not once referred 
to in the act. nor is the state once mentioned, except ‘us the 
governments trustee to hoid and administer the grant in 
case a state covernment should be formed. 

When Congress intended the terminus of any railroad 
line of the system to be at or upon a boundary line, if as 
so expressed, One line was to run from St. Paul and froin 
St. Anthony to i junction west of the Mississippi, and 
thence ~ oo tlie soutle ii hay nlary of thi fe rrifory Ol \Lin- 
nesota, Witha branch by way of Faribault to the north line 


of the stute of Lowa, west of range sixteen.” 


One of the lines making up this system of railroads had 
its Western terminus, as designated in the act, necessarily 
far west of the western boundary of the proposed state 
(O. Ree., 77); and while, of others, such terminus as so 
designated was nearer to such boundary, there is not one 
among them all, we submit, having a westerly general 
course Whose route and Wester!) terminus might not, under 
the terms and provisions of the act, have been so located 
as thatsome portion of the line would lave fallen to the 
west of such boundary. The fact that one line of the 
system Was necessarily to extend bevond the westerly 
boundary of the proposed state, and that others mieht, is 
not consistent with the theory that either the lines or the 
erant were intended for the sole benefit, or to be confined 
to the limits, of such state: and the mention of the bound 
ary of the territory as the terminus of one line of the 
svstem, and of the boundary of the state of Iowa as the 
terminus of another, not only renders it obvious that when 
a boundary line was intended as the terminus of a line of 
the railroad svstem It Was SO expressed, and that when not 
so expressed it Was not so intended, but in connection with 
the omission to refer in any manner to the boundaries of 
the proposed state. makes it verv clear that in prescribing 
the lines, and in making and defining the erant, those (4. ¢., 
the Stith ) boundaries were not ih the least ¢€ insidered., 
The errant, as we have siuict, Was a unit. and itis submit 
ted that the intention was that the lines should all share 
alike, and upon the same terms, the government bounty. 
The clause "every alternate SseclLion of land designated by 
oda numbers for SIX sections in W ith (ot) each siile of said 
roads and branches” was not intended to have one mean- 
Ingas applied to one of the lines, and a different one as 
applied to another. If it was inten led that one line should 
have the benefit of the grant throughout its entire length, 


it was so intended asto all: and if it was the intention to 
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limit the grant in aid of any one line to lands within the 
limits of the proposed state, we are wholly unable to see 
why such must not have been the intention as to,all. It 
seems to be conceded, and is beyond question, that the 
erant covered the lands along the Winona and St. Peter 
line throughout its entire length, 7.4. to the Big Sioux 
river some twenty or hirty miles west of the state 
boundary, and it has been so construed by the government. 
Now, if the grant in this instance reaches lands bevond the 
westerly boundary of the proposed state, it is only ‘because 
the language of the description embraces all the lands 
within certain limits alone the entire line: and if there is 
any reason why the same lanwuage shonld receive a con- 
struction less comprehensive when applied to any: other 
line in aid of whieh it was made, it has not been disclosed, 
and Wwe confess ourselves unable fo see it. 

Tous the meaning of the act is plain. The territory 
from which the grant is to be tilled is limited only to the 
public lands of the Lnited States In sections designated by 
odd numbers and lying within six miles on either side of 
each of said roads and branches: and in ascertaining and 
determining such limits or the quantity of land embraced 
in the grant. neither the Sioux Wood river nor the western 


line of the proposed state figures anv more, or Is 


boundary 
anv more to be considercd, than any other river, or-any 
other veal or imaginary line, intersecting the grant. 

The causes cited by the learned counsel Lo his position Ol 
this braneh of the case do not. as we contend, afford itethe 
slightest support. Intleed, the similarity of either to ‘the 
case in hand is not apparent. ITlere, it is to be borne in 
mind, the government was dealing alone with, and the 
erant was directly to, the territory of Minnesota, within 
Whose borders the lands n question and all the designated 
railroad lines were situated, and whose governmental jupis- 


diction extended over and bevond them all: —in each of 
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which respeets the cases cited present an entirely different 
situation. 

Phe act making the grants in aid of the Hlinois Central 

° ; 
ltailroad, and its continuation to the citv of Mobile. con- 
tains: 

A grant of lands to the state of Illinois to aid in the 
construction of the line within the territorial limits of 
that state, with the right of way through the public lands 
within the same limits, followed by provisions IP see 
tions 2 3, 4. 5 and 6-—— declaring the terms, limitations 
and restrictions of the grant: among them “that the said 
lands hereby granted to the said state shall be subject to 
the disposal of the legislature thereof for the purposes afore- 
said, and no other: and then follows the seventh and last 
section, which Is as follows: 

ot! Aud /,, it further clic tedl, That ity order to aid in the 
continuation of said Central Ratlroad from the mouth of 
the (hue river to the eity of Mobile. ail the riehits, Prive 
leges and habilities hereinbefore conferred on the state of 
[ilinois shall be granted to the states of Alabama and Mis- 
SISSI Pp! respectively, for the Purpose col saned ner in the con- 
struction of a railroad trom said city of Mobile to a port 
near the mouth of the Ohio river, and that public lands of 
the lL nited States, to the same extent in proportion to the 
Jength of the road, on the same terms, limitations and re- 
strictions nm every respect, s! all ie ana Is hereby eranted 
to the states of Alabama and Muss Ssipp respectively.” 

| Lester’s Land Laws, pages 160 and 161, 

The decision of the aullorney reneral is to the etfect that 
here were three several grants, of both lands and the right 
of way. one to the state of liline s, one to the state of Ala- 
bama and one to the state of M SSISSEPP Ls that the same 
terms. conditions, restrictions and liunitations which are ex- 
pressed in connection With the errant to Iilinouis are by the 
language of the seventh section made applicable Lo each 7 
the other grants, and that tile result of such application is 
to contine each erant to the portion of the line within the 


territorial limits of the grantee state. 
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Portions of the attornev-general’s opinion are the fol- 
lowing: 

“The seventh section of the statute contains a several 
vrant to the state of Alabama and a several grant to the 
state of M SSISSIP PI, not a grant jointly to the two. The 
word * respectively “makes the severally Without doubt.” 

* The statute, with its seven sections, is in meaning, spirit 
and effect the sameasitf three several and distinet grants 
had been made by three separate and distinet statutes, the 
one to the state of Illinois, the second to the state of Ala- 
bam: and the third to the state of Mississippi, with the 
restrictions, conditions, limitations, forfeitures and privi- 
leves expressed in the first six sections. The meaning and 
intention of the legislature, as contained in the seven see- 
tions of the act, will be expressed and clearly understood by 
taking the first six sections containing the grants to the 
state of Illinois, and applying them, wevtutis mutandes, first 
to the state of Alabama. and then to the state of Missis- 
sippil, soas to make three distinct statutes, one in. favor of 
lilinois, another in favor of Alabama and the third in favor 
of Mississippi. P 

* The grant to the state of Alabama is of the right of way 
over the public lands in that state, and of the sections of 
lands on each side of the railroad in that state; the grant 
to the state of Mississippi is of the right of wav-over the 
public lands im that state ana of the sections oftlands on 
each side of the railroad in that state, according to the de- 
sereption of section of faved contained An th second section, 
anid & hy ot to the POLISOS and conditions of th NY % pal Net’ 
tious ot the statute, , ‘ ; 

* The words ‘in proportion tothe length of the rgad* must 
be understood im reference to "the | ‘neth of the’ road” in 
the respective states of Alabama and Mississippi. ; 

* That was the measure of the grant to Illinois, and the 
seventh section is express that the same ‘rights, privileges,’ 
etc., eranted to Illinois were those alone intended to be 
granted to Alabama and Mississippi. To give to tlrose words 
aw ditferent construction, to understand them as émbracing 
the entire line from Mobile to the Ohio river, would lead 
to inexplicable difficulties, and to consequences wrreconcil- 
able with the plain provisions of the act.” . 

L Lester’s Land Laws, pp. 516-520, 

Wiat bearing, direct or remote, this opinion has upon the 

case at bar, where the grant is of every alternate section, 
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ete., Within six miles of the line, and the entire line. as well 
as the entre grant claimed, is within the limits of the ter- 
ritory with which the government was dealing and to which 
the grant was made, it is not easy to see. 

The decision of the Secretary of the Interiorin the Florida. 
Alabama case is, as we submit, equally innocent of any 
bearing upon that in hand. Dy the act giving rise to that 
contest a grant was made to the state of Florida to aid in 
the construction of a railroad from Pensacola to the state 
line of Alabama, in the direction of Montgomery, of every 
alternate section of land designated by odd numbers for 
SIX sections in width Or} each side of said roact, with the 
usual provision for making up deficiencies, by selections 
“from the lands of the United States nearest to the tiers 
of sections above specified ~ and within fifteen miles of the 
line of the road, and with the usual terms, conditions and 
limitations; and by the sixth and last section it was pro 
vided as follows: 

* Lad he at further enacted, Tuat a similar erant of alter- 
nate sections of pubste land ts hereby made to the state of 
Alabama to aid in the construction of a railroad from Mont- 


* vomery, in said state, to the boundary line between Florida 


and Alabama in the direction of Pensacola. and to conneet 


With the road from Pensacola to said line, upon the same 
terms and conditions in all respects as are hereinbefore 
prescribed for the grant to Florida.’ 

| Lester’s Land Laws, pp. 250-261. 

The state of Alabama, by her agent, claimed the right 
in making up her deficiencies to select lands within that 
state — ¢. e.. the state of Alabama lving, not within the 
fifteen-mile limits of her own road, but within the fifteen- 
mile limits of the Florida road on the ground, or by rea- 
son of the fact. that the grant to Florida was bv the same 
act of Congress. The Secretary had already had occasion to 
construe this act of Congress, at the instance of the state 
of Florida. and in his decision had referred to, and fol- 


lowed as far as applicable, the opinion of the attorney-gen- 
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eral in the Alabama and Mississippi case. We quote from 
that decision: 


“The first section of the act of Congress referred to makes 
a grant of land to the state of F lorida to aid in the con- 
struct ion of a railroad ‘from Pensacola to the state line of 
Alabama in the direction of Montgomery.’ 

“The sixth section of the same act makes a distinct 
though similar grant to the state of Alabama to aid in the 
construction of a railroad from Montgomery, in said state, 
to the boundary line between Florida and Alabama in the 
direction of Pensacola, and to connect with the road from 
Pensavola to said line. 

* The terms and conditions of the two'grants are similar 
in all respects, excepting that an obligation is imposed on 
Alabama to have the road, in aid of which a grant is made 
to her, connect with the road from Pe nsacola. 

“On a comparison of the title and provisions of this act 
of May 17, 1856, with the title and provisions of the act of 
September 20, 1850, under which certain questions which 
arose were referred to Attorney-General Crittenden, the 
opinion given by him on the ith of August, 1852, appears 
to be strictly applicable to the questions in this case. 

“(Quoting then his words (the names of the states only 
being changed), * The whole length of the railroad through 
and within the state of Florida, when actually surveyed 
wnd definitely located within that state, must determine, 
limit and detine the extent of the grant to that state. And 
sv, likewise, the whole extent of the railroad within the 
state of Alabama, as surveved and definitely fixed, must 
determine the extent of the grant to that state.’ 

* Neither of said states can seleet more land than has 
been granted to heroon account of the specific road, or 
par of a road, within ber limits. , 

The location of the roads on account of which the sev- 
eral grants are made, thus determines the extent of the 
grant, the location of the grant, and the location of the 
bodies of land nearest to the tiers of vranted sections, from 
Which each state may respectively select to the extent of 
the grant to her.” 

1 Lester's Land Laws, pp. 526-27 

The real gist of that part of the opinion relied on by the 

detendant is expressed in the third paragraph, as follows: 


* The location of said road within Alabama determines 
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the extent and location of the grant of lands to that state. 
The grant is in width along the line of the road, and the 
selecting limits lie laterally adjacent to the granted lands.” 

Had these lands been claimed by the state of Florida 
upon a showing that, although lying in the state of Ala- 
bama, thev were within the six-mile lateral limits of her 
line, or within the fifteen-mile limits and laterally adjacent 
to the lands in place, and necessary to make up the fall 
quantity of her grant, the case would have been more 
nearly like our own; but the only point that could be 
made against the claim in that case, even upon the theory 
of the defendant's counsel, that the lands were not within 
the state to which the grant was ‘made, is wanting in our 
case: for here, as we have seen, the.lands claimed were at 
the time of the grant within the territory to which the 
grant was made. 

Noi only is there nothing whatever in either of these 
authorities in confliet with our position, but both, we sub- 
mit, if they can be heid to apply, and so far as applicable, 
are in support of it; for in both, all these grants are inter- 
preted to mean «// the lands not sold, ete., for a certain 
width along the line of road in aid of which it is made, 
with the right of indemnity for those sold, ete.. by selection 
from the lands nearest to the granted lands and lving within 
certain broader limits laterally adjacent to the granted 
lands. This means, of course, along the entire length of 
the line of road, and there is not an intimation by either the 
attorney-general or the secretary in either case that the grant 
may be satisfied by anything less, nor that its intersection 
by a state line should operate to limit it to any extent, or 
have any effect whatever upon it. 

Nor is there, as we contend, any “settled policy ~ what- 
ever established by these cases. The decisions themselves 
announce no such policy. They follow the usual rule of 
interpretation — they turn wholly on the language of the 


91) 


‘ 


acts themselves, and not on any extrinsic rules of interpre- 


tation. The a.torney-general and the secretary simply con- 
strue the language used in the two acts, and neither lay down 
any general policy of construing acts like these, nor do they 
in any way establish any such policy or rule of ebnstruc. 
tion. 

The question is whether Congress, in passing th@ act of 
1857, could have had in mind any such general and em- 
phatic rule of construction as to overcome the natural force 
of the plain and clear language of the act. The lands 
question are within the letter of the act. They are’within 
its reason and spirit. The power to grant them is conceded. 
Nothing interferes with their passing by the act except an 
alleged or supposed policy, which, we submit, is not ¢lear, 
is inapplicable to the case, and will not bear the test}éf ex- 
amination. We believe that these opinions wholly gail to 
sustain the defendant's theory of a “uniform and Settled 
policy ~ of construction of such land grant acts as tie one 
in question es 

The question here presented arose in the case of 7), nny 

Dodson, 32) Fed. Rep. S00, 910, in the eireuit court for 
the district of Oregon. In that case the plaintiff brought 
ejectment for lands ¢v Oregon, lving Within the twenty- 
mile or place limits of the grant to the Northern Pacific 
RR. Co... the located lin oft th pot by ‘ny in Washington 
territory, Near the bonrdary line between Oregon and 
Washington territory. The court, per Mr. Justice Frevn, 
Say: 

“In the brief of counsel argument is presented as fo the 
lateral extent of the grant, the road passing through the ter- 
ritory of Washington, and, as represented, being lacated 
near the boundary line of Oregon. There is nothing in, the 
complaint which indicates the distance between the line of 
the road and the premises in controversy. Its allegation 
is that the plaintitf derives title to them through the rant 


to the Northern Pacific Railroad Company, and that’ they 
are opposite to the route of the road as definitely tixed. 


a 
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These allegations may be taken as equivalent to direct 
averment that the premises are covered by the grant. But, 
independently of this consideration, there does not appear 
to be any serious question as to the lateral limits of the 
grant. The act of Congress makes that depend upon the 
location of the road, whether in a territory or in a state. 
If in the former the grant has twice the extent that it has 
When located in the latter. It is the place of iocation which 
determines this matter. 

* The nearness of the line to any other territory or state 
has nothing to do with it. Such, we understand, has been 
the uniform ruling of the land department, and that mode 
of determining the lateral extent of the grant is the only 
practicable one.” 


II. 


It is claimed by the defendant that the westerly termi- 
nus of the definite location of the line of road in question 
is not at Breckenridge, but is at a point some six miles 
further south; and that, therefore, even if our construction 
ot the grant be correct, the lands in question do not fall 
within it. 

The argument, as we understand it, is to the effect that 
the grant provides that the line of railroad shall terminate 
ai a point on the western boundary of the present state, 
and that the line was located by the first map filed to the 
point in question, and could not, atter having reached the 
Sioux Wood river. turn northward and run alone that river 
Lo Breckenridge. But the theory that tie grant provides 
that the line shall terminate at a point on the western 
boundary of the present state is, as we contend, erroneous. 
The act does not provide that the line shall terminate on 
the western boundary of the state, nor in any wavy or 
manner refer to such boundary; and were it otherwise it 
would not follow that the line must terminate at the near- 
est point to be reached, nor at the first point approached, 
but only at some point on the boundary between the foot 
of Big Stone lake and the mouth of Sioux Wood river. 


wey 


‘ 


The territorial legislature had power to select the point 
between such places anywhere within the limits prescribed 
which should be the terminus of the road, and that body, 
only a few weeks afterwards, by the act of May 27, 1857, 
designated the town of Breckenridge as the point to which 
the line should run. ©. Ree., 2; P. Ree. 3. During the 
same year the line was definitely located to the same point, 
and a map thereof filed as required by law and accepted 
by the Seeretary of the Interior as the line of definite loca- 
tion, and upon that iine and to that point the road 4vas in 
fact constructed and has ever since been operated: The 
land grant has been adjusted upon the theory that Breck- 
enridge was the terminus of the line, and the Secretary 
of the Interior has certified to the company all the odd- 
numbered sections lving within six miles of the line clear 
up to the terminus at Breckenridge on the easterly side, 
and all lying between it and the Sioux Wood river on the 
West to the same point. The original map of detinite loca- 
tion filed in Ls57 was not accepted by the secretary of the 
Interior so far as the public lands had not been surveyed ; 
only about one-half of the line was aecepted by hym as 
having been definitely located, This Prhiup), therefore, set- 
tled nothing as to the westerly terminus of the line, but 
subsequently, after the public surveys had extended through. 
out the country penetrated by the line, another map: was 
filed showing the definite location of the entire line to 
Dreckenridge, and its connection with or relation to the 
tines of the public surveys, and that map was received and 
aceepted by the secretary aus the line of detinite loeatyon of 
‘the road, and is the only map ever so accepted of the west- 
erly portion of the line. ©. Ree., 70. See, also, maps on 
file. ‘ 

As to the effect of such filing and acceptance it is suffi- 
cient to cite the case of Vun Wyck 1. Nuevals, 106 UL S., 
D0, 566, where it is said: | 


“The route must be considered as definitely fixed when 


—_— 
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it has ceased to be the subject of change at the volition of 
the company. Until the map is filed with the Secretary of 
the Interior, the company is at liberty to adopt such a 
route as it may deem best after an examination of the 
ground has disclosed the feasibility and advantages of dif- 
ferent lines. But when a route is adopted by the company 
and a map designating it is filed with the Secretary of the 
Interior and accepted by that officer, the route ts estab- 
lished. ’ 

The first map filed does not show the town or village of 
Breckenridge at all. See the map on file. 

This action of the Secretary was not only in accordance 
with the uniform practice of the department in like cases, 
but so obviously legal and proper that we refer to only one 
decision to the point, and quote from that but a single pas- 
sage. The case referred to arose under the grant to the 
state of Wisconsin in aid of the St. Paul & Fond da Lae 
Railroad, wherein the commissioner had accepted a map of 
the line extending through both surveyed and unsurveved 
lands, and the Secretary in his decision, addressed to the 
commissioners, says of his acti 

“When vou accepted the map, December 4, 1557, the 
townships through which the proposed road is to pass had 
been surveyed only as far north as the north line of town- 
ship thirty. Your acceptance can be regarded as the date 
of the vestiture of the title to the odd-numbered sections 
thereby determined to lie within the granting limits of the 
line of location from near the west end of Lake Shawano 
in section ZY of township 2 i. rainee li. to the nerth line of 
township 30 north of range 15 east; but the acceptance 
must be regarded as merely preliminary for that part of the 
proposed line of road which extended through lands unsur- 
veved, and townships not subdivided. The marking on a 
general map of the region of country, the line of a prelimi 
nary survey of route through an unsurveved region, can 
show only the relation of the proposed route to great nat- 
ural objects, Which may or may not be properly laid down 
on the map. Nothing is thereby * definitely fixed.’ 

) ¢ 


| 


“It will be necessary for the state, after the puodlic sur- 
veys are made, to cause to be prepared and filed in your 


an 
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office, . naps showing ‘the connection ot that 
part of their route with the lines of the public surveys, 
which, when accepted by you as correct, may be regarded 
as determining and de ‘initely fixing that part of the‘route, 
and the limits thereto conjoined within which lanéls are 
granted in place, and reserved to the United States to be 


sold at the enhanced price.” 


Lester’s Land Laws, pp. 537-s. 


Upon the law as it is thus settled, there would seem to- 


be no doubt that the line was definitely located ‘to ter- 
minate at Breckenridge, and that the lands in questyon are, 


therefore, within the primary limits of the grant. 


ITT. , 


The contention that the lands in question were within 
What is called the Indian territory at the date of the grant 
under which the complainant claims, and that therefore 
no title to them passed to the territory or state of Min- 
nesota, is not well founded. ° 

The act under which the complainant claims ho lands 
In question is In the usual forin of land grant acts, but it 
contains some provisions not found in others, tov make it 
applicable to the condition of affairs in what was tuen Min- 
nesota territory, the Indian title to a very ereat part of 
Which nad not then been extinguished. The thiril proviso 
of the first section of this act protects Indian reservations 
from the operation of the grant; but the sixth section 
makes it applicable to lands “within any Indian territory,” 
and declares “that no title to the same shall accrue, hor 
shall the same be entered upon by the authority of said 
territory or state, until the Indian title to the same shall be 
extinguished.” The entire sixth section ts devoted to this 
question, IL Stat., 16, , 

Without this provision, it may be conceded that under 


the decision in Lawre nee, Leavenmorth ce Gralveston lh ¢ id 
“. Lhe: United States, 92 U.S... 733. 741-748. these lands 
would not have passed to the territory or state of Minne- 
sota for the use of or in trust forthe complainant COMMPADY 5 
but the entire purpose of section 6 of the act, which reads 
as follows: “See. 6. clad be it further enacted, That in ease 
anv of the lands on the line of said roads or branches are 
within anv Indian territory, no title to the same shall ae- 
crue, nor shall the same be entered upon by the authority 
of said territory or state until the Indian title to the same 
shall have been extinguished,” is to make the grant operate 
on such lands when the Indian title should be extinguished. 

We may concede that it Pequilbes, as said in the case just 
cited, “ words of unmistakable PER pr “in order that the 
grant should act or operate either upon lands in an Indian 
reservation or in Indiiun territory, but we have them in the 
vrant upon which we rely. Section t, above qaoted, 

In the Lawrence, ie menmorth ct Cralveston Te. fe. Ciuse 
above cited, the question _; = hetl cr words of fe nepal 
erant would operate on lands in an Indian reservation 
created L\ treaty stipulation ; and the court SAY, 92 UU. 0 
742: “The grant is silent as to such a purpose; but if it 
was to take effect in the Osage COUNLV, ov the surrender of 
the Indian title, it would have so declared.” 

Ta this ease we have such declaration. 

Now the defendant’s contention amounts to this: that 
the grant with section 6 amounts to no more than it would 


if section 6 had heen entirely omelted: in other words, that 


, , . 
SPCTLION th Serves VO preer pose Mshdtlever, and has nwo Op ritlion 


ee eye . . . 
(is? ¢ IT ef. This Maser @s not sound. 
* 
' 


The grant as to land in the Indian territory gave the ter- 
ritory or state of Minnesota a contingent remainder, or 
What was equivalent to it, to vest and come into enjoyment 
when the Indian title should be extinguished. 


co A legislative grant operates as a /aie as wellas a trans- 


fer of property, and has such force as the intent of the leg- 
islature requires.” ' 

¢ 
Neh uli nherg v. Tlarrvimnan, » | Wall.. 44.4O2. 


Van Wyck c. Nn witls, LO U. 5. opty 


When the line of the road was definitely located, and the 
Indian title was extinguished, the title to the lands passed 
to the state of Minnesota, as of the date of the grant, the 
Pndian title being one of OCCUPANCY only, and the fee being 
at the date of the grant in the United States. | 

Missouri, Nansas & Teras Radway Co. vr. hansas 
Pacitte Railway Co, 97 UL S., 401, 496-408, 
ln Wyck eA matls. LOG i" S.. o00. 


Vnited States ». Cook, 19 Wall... 593. : 


Besides, the grant to the Northern Pacific Company was 
only of such lands on its line to which * the United States 
have fi// title not reserved, sold, granted or othariwise appro- 
preted, and tree from pre-emption vr other cladkims or rights 
at the tira the line of satdl road is dennet ly pived and plat 
thereof fled in the oflice of the comiissionet of the gen- 
eral land office.” Aet of Convress, July 2. 4504. SCC. ot 
is Stat.. 595: 16 Stat.. 378: Resolution of May ol, ISeu. 

These lands are not within the primary limits of the 
grant, in’ place, to the Northern Pacific Company, bui 
within the indemnity limits of its grant. This is stated in 
the bill and not denied. No title passed to these lands to 
the Northern Pacific Company for the reasons already 
stated, but none Gould pass in any event until they were 
selected by it. 

Cedar Leapids at VMissouré Loin , l?. lV. , Llerving, 


110 UL S., 27, 39-41. | 


The Northern Pacific Railroad Company did not acquire 
any right to select lands as indemnity until its road was 


fully ana detinitely located from one terminus to the other. 


as shown by the //erring case, supra, and its road was not 
30 located until after this suit was commenced. 

And before any such selection was made the lands were 
taken by the erant in place to the Lerritory or state of Min- 
nesota, under which the complainant claims. It bas the full 
beneficial tithe. The state holds the legal title for it in 
trust, and the court will protect this equitable title ona 
bill filed by the complainant for that purpose. Tan Wyek 
® Anevals, 106 U.S... 370. 

When the Indian title of mere occupancy was extin- 
vuished, the fee being in the United States (f nited States 
ve, Cook 1 Wall. 503), the full title at once vested in the 
state of \linnesota for the uses and Purposes mentioned it} 
the act of March 3, S57, and as of that date. 

The lands would not go to the Northern Pacifie Com- 
pany because the grant to that company was only of such 
lands ct) its line Lo whi ch” tHe United States have se// 
title. not reserved, sola. umrdtuted’ OY OLhHerwise appropriated, 
and free from pre-emption or + they clatins or prghts, at th 
time the line of aaul road a deruele Ij fa dl waned a plat 
thercor filed in the office of the commissioner of the weneral 
land office.” Act of Congress. duly > 1864. sec. 3: la 
Stat.. 595: 16 Stat... 578: Resolution of M ay ot, ISG. 

The obligation of the United States to eXTINUISH the 
[Indian title for the benefit of the Northern Pacific Com- 
pany operat cl only on lands whe h eame within the grant lo 
thet COMPANY, and not on lands excluded from it by the 
reservations and limitations in that erant. See case of 
Vissouri, Kansas & Levas Railway Co. v. Nansas Pacite 
Railway Co, 97 U.S, 497, and particularly 498. These 
lands were, by the terms,of the eranting act to the North- 
ern Pacific Company, excluded from its operation, and the 
extinguishment of the Indian title tothem operated in favo, 
of the state of Minnesota for the use of the St. Paul & 


Pacific Company. under whom we claim as its assignee or 


grantee, in favor of the elder, and not in favor of the junior, 
erant, and would nive so operated had there been he such 
words of reservation and limitation. Noristher® anything 


in the ease of Lh Northern Prucine Reaidleoad Co. . Vajors, 


i 5D Montana. 111. in conflict with this view. 
The provision in the grant of the Northern Pacitie Rail- 
road Company is that: 


“The United States shall extinguish, as rapidly as may 
be consistent with public policy and the welfare of the said 
Indians, the Indian tithes to all lands falling wnder th. 
Op ration cfs this ‘tet, wee acquired ay, the donation to the 
; roud named in this bill” Aet of July 2 1864, sec. 2. 


The court cannot, upon the act granting lands to the 
i Northern VPacitie ¢ olnpany, impute to Congress an inten- 
tion to impair or take awav in any degree the grant of 


lands Sel apart for the state of \Iinnesota: SCVeE] Years he- 


fore, even had it the constitutional power to clo so, Which 
| clearly it had not. 
Section 6 of the act of Mareh do, 1906, under wiich ve a 
claim, was a covenant on the part of the United States that 
' the state of Minnesota should have these lands w hen the ° ' 
| lnchian title should be extinguished, ana took precedence 
of any claim on the part of the Northern Pacitie Company 
to the same lands for rCUSODS already stated, 5 
The complainants title rests pron a Positive vrant from 
the state of Minnesota as well as on the forec,Osure of the 
| trust deeds set out in the bill Ly Which the land erant to 
| Minnesota pursuant to its) legislation had been ‘incum- 
bered, 
The mortgage or trust deed was expressly authorized by _ 


the legislature of Minnesota, while the lands lay in Minne. 
sola. (). ltee.. 5 F The powers eranted the Minnesota X 
Pacific Railroad Company by act of May 22, 1557, were 
continued to and made a part of the powers and franchises 
| of the St. Paul & Pacific and St. Paul & Pacific, First Di- 


vision, companies. O. Ree. 7. There can be no daubt of 


° 
. 


the validity of our title iis thus dlerived under the foreclos- 
ure and the act of Mareh 7. Issl. ©} Ree. 21. 
The confirmatory act of Mareh a Iss], Is is follows: 


“That the purchases made by the Saint Paul, Minneapo- 
lis& Manitoba Railway Company. and hereinafter in this 
section mentioned, as evidenced Dy the several instruments 
ot conveyance and transfer duly entered and now remain. 
ny ot record in the ottice ol the secretary oft state of this 


state, to wit: 


“-ifth. The several purchases so made of the main and 
braneh lines isd) called) formerly owned by the kirst [ivis- 
ion of the Saint Paul & Pacitic Railroad Company and of 
the extension line (so called) extending from East Saint 
(‘ioud to Saint Vincent and the international boundary line, 
formerly owned by the Saint Paul & Pacifie Railroad Com 
pueny, With the equipments, land erants, lands, property, 


benelits, privileges, Tmunities ane corporate and other 


franchises and powers pertaining to said main, branch and 
extension lines respectively 

“Be. and thev, as well as the sail several instruments of 
conveyance and transter and the organization of sini The 
Saint Paul, Minneapolis & Manitoba Railway Company, 
‘ave fully ratified and contirme | ~ 


Pat the doctrine of the often eited and much misunder- 


, 
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65. is relied on to show that the mortgayve or trust deed 
made itl wmivance of constructed road was MNOperalive | ana 
so it would be if, as in that case, the company making it 
never budt any road, but if the company built the road it 
became binding and Operative AY Way ol estoppel, us eX 
plained ana held in just such a case. Luches v. ferguson, 
22 Wall., 527, 572, 573. 

But if there was any infirmity in complainant's title by 
reason of a supposed Want of power on the part of the rail- 
road Company under which we claim to mortvace them, 
then it is clear that the confirmation subsequent to the com. 
pletion of the road by the State having the legal title by 


the act of March 7, 1581, spre, heals it. 
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Appeal from the Circuit Court of the United 
States for the District of Minnesota. 


BRIEF AND ARGUMENT ON BEHALF OF 
APPELLEE. 


It has been the uniform and settled policy of the Goy- 
ernment to confine land grants, made in aid of the con- 
struction of railroads lying wholly within a given State 
or Territory, to lands lying within the same State or 
Territory. This construction was put upon the very 
earliest grants by the Interior and Law Departments; 
and it is confidently believed never to have been departed 
from in the adjustment of any grant. This question 
arose with respect to the very first grant made by Con- 


gress in aid of the construction of a railroad. 
The act of September 20, 1850, 9 US. Statutes at Large, 
pp. 466, 467, by its first section, granted a right of way 
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through the public lands to the State of Illinois, for the 
construction of a railroad from the southern terminus of 
the Illinois and Michigan canal to a point at or near the 
junction of the Ohio and Mississippi Rivers, with a branch 
of the same to Chicago, and another via the town of 
Galena, Illinois, to Dubuque in the State of lowa.: By 
the second section, for the purpose of aiding the construe- 
tion of such railroad and branches, the act granted to 
the State of Illinois every alternate section of land desig- 
nated by even numbers for six sections in width on each 
side of such road and branches. 

The seventh section of the act was in the following 
terms: 

“And be it further enacted, That in order to aid in the 
continuation of said Central Railroad from the mouth of 
the Ohio River to the city of Mobile, all the rights, priv- 
lleges, and habilities hereinbefore conterred li the State 
of Illinois shall be granted to the States ef Alabama and 
Mississippi, respectively, for the purpose of aiding in the 
construction of a railroad from said city of Mobile to a 
point near the mouth of the Ohio River, and that public 
lands of the United States, to the same extent in propor- 
tion to the length of the road, on the same terms, limita- 
tions, and restrictions in every respect, shall be, and is 
hereby, granted to said States of Alabama and Mississippi, 
respectively.” 


According, therefore, to the literal reading of the act, 
there was granted to the States of Alabama and Missis- 
sippl, respectively : 

Firstly—A right of way through the publie si for 
a railroad extending from Cairo, Illinois, through the 
States of Kentucky and Tennessee, as well as Mississippi 
and Alabama, to the city of Mobile. 

Secondly—A grant of lands to the extent of six sections 
per mile, throughout the entire length of the road south 
of the Olno River, with right to usual indemnity for 
lands lost within the primary limits, to the lateral dis- 
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tance of 15 miles on either side of the line of roadbed. 
Hence, although no public lands might have been avail- 
able within the States of Kentucky and Tennessee, there 
was nothing in the nature of things to prevent the States 
of Mississippi and Alabama from satisfying, out of the 
public lands lying within their own boundaries, a grant 
for the full length of the line of road. 

It is perfectly natural, therefore, that the question 
should immediately arise in the adjustment of the grant, 
whether, notwithstanding the broad terms of the act, 
there was really granted to the States of Mississippi and 
Alabama any lands to aid in the construction of that 
part of the railroad extending through the States of 
Kentucky and Tennessee; for the language of the 
seventh section, upon its face, was entirely adequate to 
include lands for that part of the road, as well as forthe 
remainder, lying within the two States mentioned as 
grantees. But it was held, after careful consideration 
by the Attorney-General, t!.at the grant was to be treated 
as a several grant to each of the grantee States respect- 
ively ; and that each of them took only right of way and 
lands for that portion of the line lying within its own 
limits; and that neither of them took any grant what- 
ever for that portion of the road lying within the States 
of Kentucky and Tennessee. 

The opinion of the Attorney-General deciding this 
point bears date August 7, 1852, and is printed in 1 Les-— 
ter’s Land Laws, pp. 516-020. 

The following extracts from the opinion embody the 
substance of its declarations upon the subjeet now un- 
der examination : 

“ You state that under the seventh section of the statute, 
the States of Alabama and Mississippi claim a quantity 
of land equal to the one-half of six sections in width 


on each side of said road, throughout its entire length, 
from Mobile to the Ohio River, to be taken wherever found 


in those States, within fifteen miles on each side of the 
— - °° , 
“The claim to the quantity of land, equal to the one- 
half of six sections in width on each side of the road, in 
its whole length from. Mobile to the Ohio River, seems to 
be inadmissible. It supposes a joint grant and a joint 
property in the lands granted to the States of Alabama 
and Mississippi. Such a construction would run | Into 
perplexed and unreasonable consequences. *  * | * 


Although the railroad must pass through the St ates of 


Kentucky and Tennessee, in its course from the citytof 
Mobile to the mouth of the Ohio River. the statute has 
not mentioned either of those States. and there is no *n- 


dication of any intention on the part of the Congresssof 


the United States, to grant to the States of Alabama nid 
Mississippi, or to cither, a right of way through the States 
of Kentucky and Tennessee, or a right to survey and lo- 
cate definitely a road through them; nor to clve to fhe 
legislature of Alabama an authority to survey and locate, 
construct and superintend a road through the territory 
of the State of Mississippi; nor to the State or Missis- 
sippi an authority to survey, locate, construet and super- 
intend a road through the territory of the State of Ala- 
bama. The mere description given in the statute of the 
contemplated Central Railroad, from the mouth of the 
Ohio River tothe city of Mobile, confers no such powers 
or rights to the one State to operate within the territorial 
limits of any other State: no such confusion of jurisdic- 
tion Is intimated by anything contained in the statute. 
In all these particulars, the States through which the 
road shall pass are left free to adopt such measures as 
they may respectively think proper, and make all such 
arrangements as mi i\ be necess: ary for their mutual con- 
venience and co-operation. 

“The whole length of the railroad, through and within 
the State of Alabama, when ac tually surveyed and defi- 
nitely located within that State, under the direction of 
the legislature thereof, must determine, and limit, and 
define the extent of the grant to that State. And so like- 
wise, the whole extent of the railroad within the State 
of Mississippi, as surveyed and definitely fixed unider 
the direction of the legislature thereof, must determine, 
limit, and define the extent of the grant to that State.” 


| 
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The construction thus put upon the grant was so mani- 
festly correct, that it was acquiesced in by all parties in 
interest ; and no question of its correctness has ever since 
been raised. 

A few vears later, a similar question, in principle, arose, 
and was decided by the Secretary of the Interior in the 
same way. : 

By an act approved May 17, 1856, entitled “An act 
granting public lands in alternate sections to the States 
of Florida and Alabama, to aid in the construction of 
certain railroads in said States,” 11 U. S. Statutes at 
Large, }p. Lo, Lh, there was eranted to the State of llor- 
ida, for the purpose of aiding in the construction of, 
among other railroads, one extending from Pensacola to 
the State line of Alabama, in the direction of Montgom- 
ery, every alternate section of land designated by odd 


numbers for six sections in width on each side of the 


road, with the usual indemnity provisions. By the last 
section of that act, a similar grant of alternate sections 
of public lands was made to the State of ‘Alabama, to aid 
in the construction of a railroad from Montgomery, in 
that State, to the boundary line between Florida and 
Alabama, in the direction of Pensacola, to connect with 
the road from Pensacola to said line, upon the same 
terms and conditions as prescribed for the grant to the 
State of Florida. The inter-State road thus aided cut 
the boundary line between the two sections diagonally ; 
so that the land grant limits of that part of the line situ- 
ated within the State of: Alabama would extend across 
the line into the State of Florida, and vice versa. The 
State of Alabama, in view of the language of the act, 
which was quite broad cnough, when taken literally, to 
sustain the pretension, claimed the right to select, within 
its own boundaries, lands fhus lying between the six and 
fifteen-mile limits of that part of the road within the 
State of Florida. This claim, however, was overruled 
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by the opinion of the Secretary of the Interior, undér 
date of June 14, 1858, and printed in 1 Tester’s Land 
Laws, pp. 529, 580. As the opinion is short, it is quoted 
below at length: 


“ DEPARTMENT OF THE INTERIOR, 
WASHINGTON, June 14, 1858. 

“Srr: Your report of the 2d instant presents, for my 
consideration, a question arising In the matter of the se- 
lection of lands enuring to the State of Alabama, under 
the provisions of the act of Congress of May 17, 1856, 
‘granting publie lands, in alternate sections, in the 
States of Florida and Alabama, to aid in the construe- 
tion of certain railroads in said States.’ 

“Tn behalf of the State of Alabama, her agent claims 
the right to select lands within that State, which le be- 
tween the six and fifteen-mile limits of the route of the 
road which has been located within the State of Florida, 
in-view of the grant to the latter State by the same act 
of Congress. 

“T regard the grants made to the two States as dis- 
tinct and several. The grant to Alabama is, to aid in 
the construction of a railroad ‘from Montgomery, In 
said State, to the boundary line between Florida and 
Alabama, in the direction of Pensacola,’ ete. The loca- 
tion of said road within Alabama determines the extent 
and location of the grant of lands to that State. The 
grant is in width along the line of the road, and the se- 
lecting limits lie later: lly adjacent to the granted lands. 

‘These views, it is understood, when applied to the 
line of railroad from Montgomery to the boundary Tine 
between Alabama and Florida, sustain your decision ad- 
verse to the special claim of the State agent, which has 
been presented for my consideration. 

“T now return, to your office, the papers which accem- 
panied your report. ; 

“Very respectfully, your obedient servant, 
‘J. THOMPSON, Secretary. 

“Commissioner of the General Land Office.” 

The two cases above quoted from comprise the entire 
list of recorded decisions by any Department of the Goy- 
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ernment upon the subject therein discussed. These 
opinions, coming early in the history of such grants, 
had the effect of giving a settled construction to them, 
namely, that it is not the intent of Congress, in making 
a grant to a State or Territory to aid in the construction 
of a railroad lying wholly within the boundaries of the 
grantee, to permit the limits of the grant to overlap the 
boundary line and go into an adjacent State or Territory. 

This construction, it may be confidently asserted, has 


never been departed from in any instance; although 


nearly every grant, from the beginning, which has been 
made to the several States and Territories, has been for 
the construction of a railroad touching one or more of 
the boundaries of the grantee. Of course, in practice, 
none of these lines have been so located as to approach 


the State or Territorial boundary ata precise right angle ; 
so that, executing these grants according to their literal 
terms, probably not a single grant has vet been made to 
a State or Territory where the grantee would not have 
‘been authorized to cross its boundary, and take lands 


upon the other side. But no such right has ever been 
accorded ; and, probably, since the two cases ruled upon 
respectively by the Attorney-General and the Secretary of 
the Interior, no claim of the kind has ever been set up, un- 
til that one now before the Court. Even in this very case, 
as shown by the stipulation between the parties, the Land 
| Department of the Government has always declined to 
, recognize any such claim; and, in carrying out the 
grant, that Department has always confined the Terri- 
tory and State to lands lying on the easterly side of its 
western boundary. 

It must be assumed, in construing such grants, that 
Congress has constantly kept itself familiar with the 
construction put upon the same by the administrative 
branch of the Government. Hence, it must be further 
assumed that Congress has always known that in the 
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adjustment of such grants claims of the character set 
up in this suit have never been allowed. It must, there- 
fore, be still further assumed that the construction re- 
ferred to is the very one which Congress designed its 
grants to bear. : 
Applying that construction to the grant of March 5, 
1857, to Minnesota Territory, it cannot but be seen that 
the line of complainant’s grant stopped at the Bois des 
Sioux River. ; 
The whole question is one of Congressional inteit. 
The language of Congress, in making the grants to aid 
this line of road, was— : 
“That there be, and is hereby, granted to the Tetri- 
tory of Minnesota, for the purpose of aiding in the con- 
struction of railroads, from Stillwater by way of Saint 
Paul and Saint Anthony, ‘to a point between the foot of 
Big Stone Lake and the mouth of Sioue Wood River?” + 


Why a point between the foot.of Big Stone Lake and 
the mouth of Sioux Wood River? This inquiry ‘ean 
readily be answered, and its answer disposes of plaintiff’s 
claim. | : 

At the time of the passage of this granting act, the 
Missouri River formed the western boundary of the ‘Ter- 
ritory of Minnesota; but, for some time previously, it 
had been purposed by Congress and desired by the in- 
habitants of the Territory, all of whom then resided 


along its eastern boundary, that the Territory should be 


divided, and the eastwardly portion thereof admitted as 
a State, at the earliest convenient date. To this end an 
act authorizing the formation of a State government had 
been passed by Congress, and been approved by the Ex- 
ecutive on February 26, 1857—about one week prior to 
the approval of the act making this land grant. 

11 U.S. Stats. at Large, 166. 


By this enabling act the western boundary of the 
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proposed new State of Minnesota was designated as fol- 
lows: 

“Beginning at the point in the centre of the main 
channel of the Red Rives of the North, where the boun- 
dary line between the United States and the British pos- 
sessions crosses the same; thence up the main channel of 
said river to that of the Bois des Sioux River; thence 
[up] the main channel of said river to Lake Traverse ; 
thence up the center of said lake to the southern extremity 
thereof; thence in a direct line to the head of Big Stone 
Lake; thence through its center to its outlet; thenee by 
a due south line to the north line of the State of Lowa.” 


It thus appears that the “point” which was to form 
the western terminus of the complainant’s railroad was 
to be one on the western boundary of the proposed new 
State. Congress evidently stopped the line of the grant 
at the Bois des Sioux River, for the very reason that it 
would form the boundary line of the new State, in whose 
hands the execution of the trust created by the grant was 
certain to fall. It was undoubtedly presumed by Con- 
gress, when this grant was made, that the act just passed 
providing fora State government would be carried out, 
as in fact it was, at the carlicst practicable moment. And 
hence the act isto be construed precisely as if it had read 
“to a pointon the western boundary line of the new State 
of Minnesota, between the foot of Big Stone Lake and the 
mouth of the Sioux Wood River.” 

Read in this way, there could not be any doubt, for a 
moment, as to how the grant should be construed. The 
same act made grants for other roads within the Terri- 
tory—one from the eastern boundary at La Crescent west- 
wardly; another from the same boundary at Winona 
westwardly; another from the same boundary at Still- 
water westwardly; another from St. Paul and Minneapo- 
lis southerly to the southern boundary of the Territory, 
and still another from the same places southwestly to the 
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southern boundary of the Territory in the direition of the. 


mouth of the Sioux Wood River. 

Asa matter of fact, the three aided lines whic lh touched 
the eastern boundary of the State, and the two which 
touch the southern boundary thereof, were so located as 
to approach such boundaries, respectively, upon a diago- 
nal line. So that if the claim here set up by the plain- 
tiff be correct, namely, that whatever would pass to the 
Territory or State under the literal reading of the lan- 
guage of the grant can be claimed under it, then there 
would be no reason why lands within the Stite of Wis- 
consin for the three lines touching the eastern boundary, 
and lands within the State of lowa for the other two 
lines touching the southern boundary, could not be sue- 
cessfully claimed by the State of Minnesota ‘and its re- 
spective beneficiaries also. The language of the grant 
in each case is precisely similar. And if it be once ad- 
mitted, as it must, that the western terminus of the grant 
for the main line of the St. Paul & Pacific Company was 
fixed in view of its being upon a State boundary line, 
then the Southern Minnesota Railroad Company, the 
Winona & St. Peter Railroad Company, and the Still- 
water & Taylor’s Falls Railroad Company ¢an, respect- 
ively, go into the State of Wisconsin and get lands under 
their grants, and the Cedar Valley R: ilroad Company 
and the St. Paul & Sioux City Railroad C omgany can go 
into the State of lowa for theirs. 

The whole argument on behalf of the M: uhitoba Com- 
pany is this: The terms of this grant are “broad cnough” 
to extend that part of it referring to the main line of the 
St. Paul and Pacifie Company over the boundary of the 
State of Minnesota into the Territory of Dakota; hence 
the grantee can go there for lands. | 

But it isa conclusive answer to this position, that the 
terms of the grant to the States of Alabama and Missis- 
sippi, by the act of 1550, were broad enough to confer 


. 
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upon thuse States lands for that portion of the road au- 
thorized to be constructed across the States of Kentucky 
and Tennessee. <A Jiteral construction of the language 
there would have sustained the pretensions of the State 
of Alabama in that particular. So, also, the terms of the 
grant to the States of Alabama and Florida, by the act 
of 1856, taken literally, would have been broad enough 
to permit the State of Alabama to treat the limits of that 
part of the aided line lying within the State of Florida 
as overlapping the boundary, and entering its own terri- 
tory. But the principle established in those cases was 
that, in application, this breadth of literal meaning must 
be somewhat narrowed down. So, also, it must.be done 
in respect to all the lines which Congress provided, in 
the grant to the Territory of Minnesota, should stop at 
the boundary lines of the future State of Minnesota. 

The question is asked, What would have been the re- 
sult had the enabling act been rejected by the people of 
the Territory of Minnesota’ This question is not a hard 
one at all. It can be answered without the slightest 
difticulty. As said before, it must always be remembered 
that the construction of such a grant is merely the ascer- 
tainment of the meaning of Congress. No such thing 
has ever occurred in the history of the country as the 
rejection, by the people of a territory, of an act of Con- 
gress permitting them to form a State government. 
Every such offer, on the part of the Federal Government, 
has been eagerly accepted by the people to whom it has 
been addressed. When Congress was framing the lan- 
guage of the grant of March 3, 1557, that body had no 
more reason to doubt, and probably did no more doubt, 
that the State of Minnesota would speedily come into the 
Union under the previous enabling act of February 26th, 
of that year, than that the dome of the Capitol, in which 
it was sitting, would stand for the ensuing fifteen minutes. 
Its doubts upon the one subject were probably not one 
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whit greater than "pon the other. It did not, for a mo- 
ment, have in mind the arising of a case, in which the 
people of the eastern part of Minnesota Territory should 
prefer to remain under a territorial organization rathter 
than enter the Union as a full-fledged commonwealth. 
Hence, it would do great violence to the intent of Con- 
gress, in the construction of this act, if the Court were to 
hold, in construing it, that Congress meant its effeet’to 
be otherwise than what it would be if the proposed néw 
State of Minnesota should come into the Union before 
the grant could be executed. : 

Hence, whatever might have been the fate of the 
scheme to bring in the eastern portion of Minnesota Ter- 
ritory as a State, the grant having been made in view. of 
the supposition that it would be so brought in, its cen- 
struction in any case would have to be the same. If it 
can, from any circumstance, be inferred that Congress 
designed this grant to stop at the Bois des Sioux River, 
then, in no event, could it ever possibly have crossed 
that stream and gone to the westward of it. : 

It is true that, in the same act, a grant was made to 
the State of Minnesota for the construction of a line of 
road crossing the western boundary of the proposed 
State, and penetrating that part of the Territory which 
would be left outside. It was undoubtedly entirely com- 
petent for Congress to provide that the State of Minne- 
sota should construct roads across its boundaries, in 
either direction, and obtain portions of the publie domain 
outside of them to aid in the work. So far as mere power 
is concerned, as the public domain belongs exclusively 
to the Government, Congress can do with it as it sees fit. 
There is ample power in Congress to grant to the State ‘of 
Minnesota portions of the public domain in Washington 
Territory, to aid in the construction of a railroad in 
Florida. But it is not to the question of power that we 
must here address ourselves. It is not what Congress 
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might have done, but what Congress actually intended to 
doin the particular case. The conclusion is irresistible 
that Congress designed the grant for this main line of 
road to stop at the Bois des Sioux River, and not to pass 
beyond it. 

Appellant’s counsel insists that the question here pre- 
sented arose in the case of Denny v. Dobson, reported in 
the 32d Fed. Rep., 899, 910, in the Cireuit Court for the 
District of Oregon. 

That case has no bearing whatever upon the question 
here involved. It arose under a grant to the Northern 
Pacific Railroad Company, and not under a grant to a 
State. 

The rule that grants to States to aid in the building 
of railroads therein are to be confined within the State 
boundaries, has no application, and has never been con- 
strued as having any application to grants made directly 
to railroad companies where they pass through one or 
more States, 
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The grant provides that the line to be aided shall 
terminate at a “ point” on the western boundary line of 
the present State. This means a single point. The 
grantee was not authorized to strike that boundary with 
its road, and then, turning about, to skirt along it fora 
distance. In the location of the road, the moment the 
boundary line was reached, the terminus of the grant 
was fixed, and the power of further extension was ex- 
hausted. The facts concerning the location in this par- 
ticular, as shown by an inspection of the maps and other 
documents from the Interior Department which have 
been put in evidence, are as follows: 

In 1857, a line was surveyed terminating on the Bois 
des Sioux River, at about the centre of section nine, in 
township numbered one hundred and thirty-one of 
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range numbered forty-seven, west. A map of that line 
was prepared by the company, and duplicates of it filed 
in the office of the Governor of the State of Minnesota 
and of the Interior Department. Jt 7s important te note 
that this map represents the line of road as actually touching 
the stream. Neither of the maps filed with the Interior 
Department and the Governor of the State of Minnesota 
affords the slightest foundation for the pretense that the 
line, as surveyed, did not actually touch the stream. 
Various certificates are engrossed upon this map, con- 
taining, among other things, the assertion that the. line 
represented thereon was the line from Minneapolis to 
Breckenridge. 

As a matter of fact, the present town of Breckenridge 
is situated in the section of the same number, in the 
township next north of that in which the line of 1857 


terminated. Jn other words, it lies six miles due north of 


that terminus. 

The Secretary of the Interior appears, from documents 
introduced in evidence, to have declined reception of the 
map as the location of the western portion of the road 
because the lands through which that part of the line 
extended, had not, at that time, been surveyed. The 
matter rested here until in the year 1569, when a second 
map was prepared, and tendered to the Secretary, and 
by that officer accepted as showing the line of definite 
location. The map of 1869 differs ffom that of 1857 
only in this, that aline is shown extending froin the point 
where the original survey intersected the river, due northward, 
to the centre line of section nine in the township immediately 
north, a distance of six miles. No change is shown in the 
route between Minneapolis and the point where the 
original location touched the Bois des Sioux River. The 
extension of the original line due north, necessary to 
complete the location to the present town of Brecken- 
ridge, runs, in no place to exceed one-half mile distant 
from the Bois des Sioux. Hence, the location map of 
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1869 shows a line touching the Bois des Sioux in the 
centre of section 9, township 131, range 47, thence turn- 
ing due north and skirting along the boundary line, at 
no place extending one-half mile distant therefrom, 
through a space of six miles to the centre of the section 
of the same number in the town lying next northward. 
Manifestly, all that part of the line lying northward of 
the point where the line of location first strikes the west- 
ern boundary of the State, near the centre of section 9, 
township 131, range 47, is unauthorized and void. 

If the company could increase the grant in this way, 
to the extent of six times ten sections, it could just 
as well have located the line to the foot of Big Stone 
Lake, and then, turning northward, have skirted the 
western boundary of the State to the mouth of the Sioux 
Wood River, a distance of fifty or sixty miles, and so in- 
creased its grant to the extent of fifty or sixty times ten 
sections. 

The moment the western boundary line was struck in 
the location, the power to locate under the grant was ex- 
hausted, and no farther extension could be made without 


fresh permission from Congress. 
Atlantie and Pacitic R. R. Co., 4 Decisions of the 
Department of the Interior relating to Public 
Lands, 458, 460. 


The line was, undoubtedly, validly located to the.center 
) of the section last mentioned. And, although the map 
tendered the Government exhibited a location for six 
miles farther, while such location was good to the center 
of that section, it was void for the excess, for even the 
' most solemn and formal consent of the Secretary of the 
Interior could not extend the grant a whit beyond the 
point at which Congress had directed it to stop. 
A glance at the map shows that if the grant for this 
line is to stop in the center of section 9, township 131, 
range 47, by no possibility can the lands here in contro- 
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versy, which are represented on the may by the space 
colored red, be included within the grant, even if the 
grant could be construed so as to overlap the boundary 
and go into Dakota Territory. 

The questions involved here are of great. importance, 
as most of the lands subject to the claim, if it be good, 
have long since passed into private hands, and hive been 
improved by the erection of expensive buildings thereon, 
fences, and otherwise. 

Indeed, the large and flourishing town of Wahpeton, 
one of the principal places in the Red River Valley, lias 
been built upon lands of this character. , 


Il. 


On the Ist day of July, 1868, the St. Paul and Pacifie 
Railroad Company executed a deed of trust to George 
L. Becker, Horace Thompson, and Samuel J. Tilden, 
under and by which it conveyed to them all right, title, 
and interest which the said company then had or might 
thereafter acquire in and to those certain sections and 
parts of sections of land granted to the Territory and 
State of Minnesota by the acts of Congress of March 3, 
1857 and 1865, for the purpose of aiding in the construe- 
tion of said railroad from St. Anthony to Breckenridge, 
a distance of about Z10 miles. : 

At the time of the execution of said deed of trust the 
road had not been constructed or even located to Breck- 
enridge. 


> - - - > ~— = ee bed 
Ree., ot, Oe, ob, wi, dd, ov. 


Said acts of 1857 and 1865 prohibited making any dis- 
position of the said ranted lands prior to the construe- 
tion of the section of the road opposite thereto. 

See sees. 5 and 4, act of March 3, 1857, 11 U.S. 
Stat., 190. 
See sees. 5 and 6, act of Mareh 3, 1865,13 U.S. 
Stat., 526. 
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The execution of the mortgage was a disposition of said 
lands in violation of said statutes. 
Farnsworth v. M. and P. Railroad Co., 92 U. S., 
49 and 65. 


At the time of the execution of said mortgage the lands 
joining Breckenridge and west of the Bois Des Souix 
River, including the land involved in this controversy, 
were In Indian territory. Section 6 of said aet of 1857 
(12 U.S. Stat., 624) reads as follows: 

“Sere. 6. And be it further enacted, That,in ease any lands 
on the line of said road or branches are then Indian ter- 
ritory, no title to the same shall accrue, nor shall the 
same be entered upon by authority of said Territory or 
State until said Indian title to the same shall have been 
extinguished.” 


The Indian title to said land was not extinguished 
until 1873. 
Northern Pacific Rat!road Company v. Peronto, 
14 N. W. Rep., LOS. 
Buttz v. Northern Pacific Railroad Company, 119 
U. S., 55. 


[n 1871, the Interior Department decided that the grant 
to the said St. Paul and Pacific Company did not extend 
westwardly beyond the boundary of the State of Minne- 
sota, or the Bois Des Sioux River: and, after said decision, 
said Company proceeded to adjust its land grant In ac- 
cordance therewith, and selected lands in its indemnity 
limits for losses 1n its place limits. 

Ree., 60-1. 


The St. Paul and Pacific Railroad Company, the trus- 
tees under said mortgage, and all persons then con- 
nected with or interested in said railroad company and 
its land grant, have, ever since 1871, accepted and ac- 
quiesced in said decision. 


Li te came aati ste in ee ie 
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Since the extinguishment of the Indian title, as afore- 
said, pre-emption and homestead claims have been taken 
upon said land, and as above said, the flourishing town 
of Wahpeton has been builded thereon, and a large 
amount of said lands, including this land, were, prior. to 
January 15, 1875, selected by the Northern Pacific Rail- 
road Company under directions prescribed by the Sec- 
retary of the Interior. oe 

Ree., 43. | 
Sec. 3, act of July 2, 1864, 13 U.S. Stat., 365. 


January 18, 1875, the Northern Pacific Railroad Com- 
pany sold and conveyed the land involved in this cot- 
troversy to Ransom Phelps. 

The appellant, in 1879, with knowledge of the forego- 
ing facts, at a judicial sale, at which the rule of caveat 
emptor apples, purchased the right, title and interest of 
the St. Paul and Pacifie Railroad Company in, and to, 
the railroad and lands described in said mortgage. The 
land involved in this controversy was not described in, 
or covered, by said mortgage. It has never been pat- 
ented to the State of Minnesota ; and, even if the depart- 
mental decision, holding that the grant to the territory. 
or State did not extend beyond the boundaries of the 
State of Minnesota, was erroneous, the St. Paul and 
Pacific Company had nothing but an equitable claim to: 
the land. ; 

The said appellant, so purchasing at said judicial sale,. 
with the knowledge of the foregoing facts, continued to. 


recognize and aequiesce in the correctness of the said: 


departmental ruling until April 29, 1884, and we submit 


that the aforesaid thirteen years of acquiescence and si-: 
lence ought to, and will, estop appellant from asserting a. 


claim which, on account of said long-continued acquies- 


cence and silence, in connection with rights acquired by; 
others relying thereon, ceased to be an equitable claim. : 


Bigelow on Estoppel, 3d Ed., pp. 225, 226, 856. 
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The reasoning of this Court and authorities cited in 
Phillips v. Payne, 92 U.S., 130, ef seqg., sustain this position. 
And we refer the Court to the opinion of the Court 
below in this case, 26 Fed. Rep., 569. 
EV. 

Appellant’s counsel admits that the land involved in 
this controversy has been duly selected by the Northern 
Pacific Railroad Company, under directions preseribed by 
the Secretary of the Interior, but argues that a selection 
made under such directions vests no interest in the com- 
pany until such selection has been approved. 

The Northern Pacifie granting act authorizes the com- 
pany to maké a selection under the direction of the See- 
retary of the Interior, and it does not require an approval. 
In this it is unlike the grants heretofore passed upon by 
this Court. 

See. 3, act of July 2, 1864, 13 U.S. Stat., 365. 


This proposition, however, is not very material. The 
appellant must recover, if at all, in this case upon the 
strength of its own title, or equitable right, and not upon 
the weakness of that of the appellee. 

Respectfully submitted, 
JAMES McNAuaGurt, 
A. H. GaRrLanp, 
H. J. May, 
Of Counsel. 
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MERRITT, COLLECTOR, VS. D. CAMERON AND D. E. CAMERON. I 


1 UNITED STATES OF AMERICA, 83. 


The President of the United States to the judges of the cireuit court of 
the United States for the southern district of New York, greeting: 


Because in the records and proceedings and also in the rendition of the 
judgment of a plea which is in the said circuit court before you, between 
Donald Cameron and Donald E. Cameron, plaintiffs, and Edwin A. Mer- 
ritt, defendant, a manifest error hath happened, to the great damage of the 
said Edwin A. Merritt, as by his complaint appears; we being willing 
that the error, if any hath been, should be duly corrected, and full and 
speedy justice done to the party aforesaid in this behalf, do command you, 
if judgment be therein given, that under vour seal, distinetly and openly, 
vou send the record and proceedings aforesaid, with all things concerning 
the same, to the Supreme Court of the United States, together with this 
writ, so that you may have the same at Washington on the second Mon- 
day of October, eighteen hundred and eighty-seven, in the said Supreme 
Court, to be then and there held, that, the record and proceedings afore- 
said being inspected, the said Supreme Court may cause further to be 
done thereon to correct that error what of right and according to the laws 
and customs of the United States should be done. 

Witness. the honorable Norrison ie Waite, Chiet Justice ot the said 
Supreme Court, the 18th day of February, in the year of our Lord one 
thousand ei ht hundred and eighty-seven. 

Tivorny Grieritu, Clerk. 

The foregoing writ is hereby allowed. 

Wa. J. WALLACE. 
2 (Indorsed :) 6935. U.S. Supreme Court. Edwin A. Merritt, 
plaintiff in error, against Donald Cameron & ano,, defendants in 
error. Writ of error. Due service of a copy of the within writ of error 
is hereby admitted this 18 day of IS87. Stanley & Clarke, attor- 
nevs for defendants in error. 

(Stamp:) U.S.cireuit court. Filed Feb. 18, 1887. Timothy Grif- 
fith, clerk. 

UNrrep STa Tes OF AMERICA, 

Southern District of New York, sa: 

[, Timothy Griffith, clerk of the cireuit court of the United States of 
America for the southern district of New York, in the second cir- 
cnit, by virtue of the foregoing writ of error and in obedience 
thereto, do hereby certify that the following pages, numbered from 

four to forty-three inclusive, contain a true and complete transeript of the 
records and proceedings had in said court in the ease of Edwin A, Mer- 
ritt, plaintiff in error, against Donald Cameron and Donald E. Cameron, 
defendants in error, as the same remain of record and on file in said 
othee, 

In testimony whereof I have caused the seal of the said court to be 
hereunto affixed at the city of New York, in the southern district of 
New York, in the second cirenit, this fifth day of August, in the year of 
our Lord one thousand eight hundred and eighty-seven, and of the Inde- 
pendence of the United States the one hundred and twelfth. 

[SEAL. | Timorny GriFFitH, Clerk. 
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4 Summons No. 1. 


Superior court of the city of New York. 


DoNALD CAMERON AND DONALD 8S. CAMENOE, | 
| plaintifls, 
against : 
| 
J 


kpwin A. Merrrirr, DEFENDANT. 


To the above-named defendant : 


You are hereby summoned to answer the complaint in this action, and 
to serve a copy of your answer on the plaintiffs’ attorneys within twenty 
days oat rr the service of this summons, exclusive of the day of service, 
and in case of vour failure to appear or answer, judg rment will’ be taken 
died you by default for the relief demanded for the relief demanded 
in the complaint. 

Dated New York, April 19, ISSI. 

STANLEY, Brown, CLARKE, 
Plaintifis’ Attorneys, 
P.O, and Office, No. 195 Bway, New York City. 


_ 


5 (Indorsed:) No.w1. New York superior court. Donald Cameron 

& ’no., plaintiffs, against Edwin A. Merritt, defendant. Summons, 
Stanley, Brown and Clarke, pV ffs’ att’vs, 195 Bway, New York City. 
Summons this April 19, 781. 


iF . Notice of appearance and demand, , 
° ? 

N. Y. superior court. , 

DONALD CAMERON, ANO., ) 
t 


VEeTSUS F @ 


Epwin A, Merrmr. | 


You will please take notice that Tam retained by, and appe: ar as uttor- 
ney for, the defendant in this action, and demand service of a bill of par- 
ticulars of the plaintiffs’ claim herein and a.copy of the complaint and 
all papers in this action upon me at my office in the United States court 
and post-office building in the city ot New York, ' 

Yours, 
Srewarr L. Wooprorpn, 
United States Attorney, Attorney for Defendant. 


New York, May 5, ISS1, 


STANLEY, BROWN AND CLARKE, ‘ 
Attorneys for Plaintifis. 


7 (Indorsed:) N.Y. superior court. Donald Cameron, ano., ver- 

sus Edwin A. Merritt. Notice of appearance. Stewart ‘L. Wood- 
ford, U.S, attorney, attorney for def’t. To Stanley, Browne and Clarke, 
pitts’ att’vys, 156 and 158 B’way. Ree’d May 5, 1881. 
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8 The President of the United States of America to the judges of 
the supreme court of the city of New York, greeting : 


We, tor certain reasons, being desirous that our cireuit court of the 
('nited States for the southern district of New York, in the seeond 
[L. s.] cireuit, shall be certified of a certain cause commenced before you 
against Edwin A. Merritt, defendant, by Donald Cameron, and 
& ano, plaintiffs, do therefore command you that the record and proceed- 
Ings in the said cause you distinctly and openly send to the said cireuit 
court, at the city of New York, on the 21st day of May, 1881, as fully 
and amply as the same are remaining before vou, by whatever names the 
said parties may be called therein, together with this writ, that our said 
court may cause to be further done thereupon what of right ought te be 
done. 

Witness, Morrison R. Waite, esquire, Chief-Justice of the Supreme 
Court of the United States, the 18 day of May, in the vear one thousand 
eight hundred and eighty-one. 

JosepH H. Duet, 
( lerk. 

STEWART L. Wooprorp, 

. &. Attorney, Attorney for Def ndant. 

4 (Indorsed:) 6935. Ent’d. U. S. cireuit court. Donald Cam- 

eron & “no, vs. Edwin A. Merrit. Copy certiorari. Stewart L. 
Woodford, U.S. attorney, attorney for detend’t. Take notice that the 
within is a CUOpV of a certiorari this day issued out of the eireuit court of 
the United States for the southern district of New York. New York, 
May 8. TSS], Yours, Stewart L. Woods rad. att’y tor deft. To Stanley, 
Browne & Clarke, plffs att'vs. Reed Mav 18, ’81. 


10 Complaint. 


Cireuit court of the United States for the southern district of New 


York. 
DoxaLp CAMERON AND DoNALpD S. CAMERON, | 
plaintiffs, 
re, : 
Epwin A. MERRITT, DEFENDANT. } 


Plaintiffs complain— 

Ist. That defendant was, during the times hereinafter named, collector 
of customs of the Lnited States at the port of New York. 

2d. That plaintiffs were, during said times, partners in trade under 
the firm name of Donald Cameron & Co., and as such duly imported and 
entered at the port of New York the goods described in the bill of par- 
ticulars annexed, 

3d. The detendant. as such collector, exacted from plaintiffs as and for 
duties thereon, viz: Sixty-one thousand five hundred and thirty-eight 

Pgs dollars. 

1] tth. That by the laws of the United States the true duty upon 
said goods was fifty-five. thousand two hundred and seventy-seven 
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& 35 dollars, but plaintiffs, in order to obtain said goods, Were com- 
pelted to pay the sum of six thousand two hundred and sixty-one ;7,°, dol- 
lars in gold coin of the United States in excess of the amount required 
by law. 
5th. That plaintiffs fiied with said defendant due and chimed protests, 
in writing, upon each entry of said goods against his decision exacting 
such duty, setting forth distinetly and specifically the grounds of objec- 
tion there to, and ‘also as above stated. ' 
6th. That plaintiffs made due and timely appeals in each case to the 
Secretary of the Treasury, who has attirmed the decision of de fe ndant as 
to certain of said entries, and as to the rest of said entries has 
12 neglected to answer said appeals, and more than ninety: days had 
elapsed since said unanswered appeals when this action! was com- 
menced., 
7th. That the bill of particulars hereto annexed, states for cach importa- 
tion separately the date of entry at the custom-house, of the payment of 
duty in excess, of the filing of the said protests, of the : appeal to the Sec- 
retary of the Treasury, and of his decision thereon, together with the other 
particulars required by law, and is made a part he eof, 
sth. That said sum, so exacted, as aforesaid, has never been re paid to 
plaintiffs, and is still due and owing to them. 
Wherefore, plaintiffs demand judgme nt against defendant for. six thou- 
sand two hundred and sixty-one 7°, dollars in United States gold coin, 
with interest on the several sums named in the biil of particulars, 
13 from the several dates of payment as appear thereby, togethe r with 
the costs and disbursements of this action. 
STANLEY, Brown & CLARKE, 
Attorneys for Plaintiffs. 
STATE OF New York, 
City and County of New York, ss 
of the plaintiffs being duly sworn, says: He has read the 
foregoing complaint ; that the same is true to his own know ledge, exce pt 
as to the matters therein stated to be alleged on information and beliet f, and 
that as to those matters he believes it to be true, ° 
Signed and sworn to before me, LSS-. ‘ 


(Endorsed :) United States cirenit court, Donald Cameron &-ano. ag’t 
Edwin A. Merritt. Complaint. Due service of a copy hereof 1 
14 hereby acknowledged, this 21st day of May, 1881. 
Ss. L. Wooprorp, 
IS. At?y, Atly for Deft. 
STANLEY, Brown & CLARKE, | 
PUts Attorney, 158 Broadway, New York City. , 
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144 Bill of particulars. 


{ Name of importer (for all the importations): Donald Cameron & Co. Description 
of goods: Sugar. Whence imported: Demerara. ] 


@ ¢ == = sé. é¢ 
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All except Restless. 
(In pencil:) Suit begun Ap] 19, 1881. 4,915.61; int., 392. 08 
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144 (Indorsed : 


H930. U.S. circuit court, southern district of New York. Donald 
Cameron and ano, against Daniel Magone. Bill of particulars, 


New York, May 21, 1881. 
To S. L. Wooprorp, Esquire, 
Defendant's Attorney : 

Sir: Please to take notice that this action is brought to recover duties 
illegally exacted by the defendant as collector of customs at the port of 
New York, and the within is the plaintiffs’ bill of particulars. 

STANLEY, Brown & CLARKE, 
Plaintiff’s Attorneys, 158 Broadway, 
Due service hereof admitted this 21 dav of May, 1881. 
S. L. Wooprorp, 
U. S. Att'y, Dejendani’s Attorney. 


15 United States circuit court, southern district of New York. 
DONALD CAMERON & ANO., ) 
rs, > 


Epwin A. MERRITT, COLLECTOR, &c. ) 


The answer of the defendant herein, by Stewart L. Woodford, his at- 
torney, to the complaint of the plaintiffs im the above-entitled action. 

Ist. He admits he was, at the time in said complaint mentioned, col- 
lector of the port of New York, and in such official capacity received pay- 
ment from the plaintiffs for and on account of duties due to the United 
States, under the laws thereof, upon certain importations of merchandise 
imported by said plaintiffs into the port of New York from foreign coun- 

tries. 
16 2d. He alleges that any and all moneys received by him from 
plaintiffs at the times in said complaint mentioned were paid by 
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said plaintiffs as a debt due by them to the United States, and not other- 
wise ; and were received by defendant by virtue of his office as said col- 
lector and under the direction of the Secretary of the Treasury, and for 
and on account of the United States, and were forthwith thereafter and 
before the commencement of this action, or the service of any protest, paid 
into the Trezsury of the United States: and that the amount of said mon- 
evs, so received from plaintiffs, were the amount due from them to the 
United States according to the rate of duty imposed by law upon the sev- 
eral articles of merchandise by them imported and assessed with duty, and 

no other sums than duties regularly assessed and ascertained and 


17 liquidated according to law tpn the plaintitts’ Import entry thereot 


were collected or received by defendant from the plaintiffs. 

Sd. And detendant further answering denies that he has at this time 
sufficient information to form a helief as to the precise description of the 
merchandise contained in the several packages referred to inthe said com- 
plaint, by the marks and numbers and description there given, except. in 
so far as to state, and defendant herein answering doth aver and state, that 
said merehandise was not dutiable according to the laws of the United 
States at the rates specified in the complaint. 

4th. And defendant further answering admits that plaintiffs filed with 
defendant certain protests, but he denies that he has sufficient information 
to form a belief as to whether, upon the importations in questiori, protests 

and appeals were made by the plaintiffs conformable to the laws 
18 of the United States, and defendant leaves plaintiff’ to make such 
proof thereofias they may be advised, : 

5th. Andas to any other allegations in said complaint contained, not 
hereinbefore fully answered or admitted, defendant denies the same and 
each thereof, and leaves the plaintiffs to make such proof thereof as they 
miav be advised, ‘ 

Wherefore defendant demands judgment, that the complaint be dis- 
missed with costs. 

Srewarr L. Wooprorp, 
United States Attorney, Attorney for Defendant. 


(Endorsed:) U.S, circuit court, southern district of New York. Don- 
ald Cameron & ano. vs. Edwin A. Merritt, collector, &e. Answer. Stew- 
art L.. Woodford, United States attorney, attorney for defendant. To 

Stanley, Brown & Clarke, plaintiff’s attorneys. 
19 At a stated term of the crreuit court of the United States of 
America for the southern district of New York, in the second cir- 
cuit, held at the United States court rooms in the city of New. York, on 
Thursday, the 28th day of January, in the vear of our Lord one thousand 
eight hundred and eighty-six. 


Present : The honorable Nathaniel Shipman, as cireuit judge. 

DonALD CAMERON, DoNALD S. CAMER Ns, ) : 
v8. + 6935, 

Epwin A. MeErrirr. | 


Now comes the plaintiffs, by Stanley, Clarke, and Smith, esqs., their 
attorneys, and move the trial of this cause. Likewise comes the defend- 
ant, by Thomas Greenwood, esy., ass’t U. S. att’y, his attorney. There- 
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upon a jury is empanelled, and the cause proceeds totrial. After hearing 
the evidence of the parties and the argument of counsel on Wednesday, 
the third day of February, 1886, the court directs the jury to find a ver- 
dict for the plaintiffs generally. Thereupon the jury render a verdict 
whereby they find for the plaintiffs generally. It is ordered that 
20) a certificate of probable cause be entered herein, and that the de- 
fendant have a stay of proceedings on said verdict for forty days. 
A Copy. 
TimoTHy GRIFFITH, 
(Yerk. 
Ordered, that the trial minutes of the within-entitled action be amended 
by substituting the words, “in the sum of one thousand seven hundred 
and fifty-nine dollars and eighty-four cents (81,750.84),” for and in the 
place of the word “ generally.” 
N. MIIPMAN, 
Judy , 
(C‘onsented to, 
STANLEY AND CLARKE, 
Attys for Plaintiffs. 
STEPHEN A, WALKER, 
 & Atty, and Attorney jor Def 't. 
(T. G.) 
Judgment, 


21 lL’. S. cireuit court. southern district of New York. 


-_ 


DONALD CAMERON & DONALD S. CAMERON 
rer, HOB5. 
Epwin A. Mernirr. ) 

The above-entitled cause having been brought on for trial before the 
Honorable Nathaniel Shipman, sitting as a judge of this court, and a jury, 
and a verdict having thereafter been rendered by the jury, under the di- 
rection of the court, for the plaintiffs in the sum of one thousand seven 
hundred and fiftv-nine dollars and eighty-four cents (31,759.84), and the 
costs having thereafter been taxed in the sum of forty-six dollars and 
eighty-five cents (346.85) : 

Now, upon motion of Stanley and Clarke, attorneys for the plaintiffs, 

[t is ordered that the plaintiffs have judgment against the defendant 
herein in the sum of one thousand seven hundred and fifty-nine dollars 
and eighty-four cents (31,759.84) damages, seventy-seven dollars and forty- 
three cents (377.43) interest thereon, and forty-six dollars and eighty-five 
cents (346.85) costs, making inall the sum of one thousand eight hundred 
and eighty-four dollars and twelve cents ($1,884.12), and have execution 
therefor. 

Judgment signed this 27th day of October, 1886. 

JOHN A. SHIELDS, 
> Deputy Clerk. 
22 (Indorsed :) 6935. U.S. cirenit court, so. dist. of New York. 
Donald Cameron & ’no. vs. Edwin A. Merritt. Judgment roll. 
Stanley and Clarke, att’ys for pl’ffs, No. 160 B’way, N. Y. City. U.S. 
eirenit court. Filed Oct. 2%, 1886, nune pro tune as of Oct. 12, 1886, as 
for also of and this day filed. Timothy Griffith, clerk. 
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23 United States circuit court, southern district of New York 
DonaLpD CAMERON AND Donatp 8S. CAMERON ). 
against - No, 6934, 
Epwinx Merrirr. J 


Defendant's bill of exceptions. 


Afterwards, to wit, on the 28th day of January, 1886, at a'stated term 
of this court, begun and held on the third Monday in October, 1885, be- 
fore Hon. Nathaniel Shipman, district judge of the United States for the 
district of Connecticut, duly assigned to hold this court, before whom said 
suit was joined as between the parties as aforesaid, as by the record fully 
appears, came up to be tried, by a jury duly empanelled and sworn for 
that purpose, the said plaintiffs being represented by Stephen G. Clarke, 
esq., and the said defendant by William Dorsheimer, United States attor- 
ney, and Thomas Greenwood, assistant United States attorney, 

In the course of the trial the said counsel for the defendant did take 
and allege sundry exceptions to the rulings, instructions, chi arge, and di- 

rection of the court, and to the refusal to give certain instructions 
24 and «directions to the jury, then and there prayed for by them, 
which exceptions are hereinafter severally set forth. 

To maintain the issue on the part ofthe plaintiffs, they introduced testi- 
mony tending toshow that on the 26th day of July, LSSO, they imported 
into the United States, at the port of New York, from Demarara, by the 
steamer Restless, certain sugars and molasses and made entry vf the same 
at said port for warehouse, under the laws of the United States, providing 
for the warehousing of merchandise in bond. 

That the proper ‘officers of the customs estimated the duty on said 
sugars and molasses, under the respective provisions the ‘refor contained 
in Schedule G, section 2504 of the United States Revised Statutes, at the 
sum of $8,956.09, as follows: On 436,542 pounds of sugar at two cents 
per pound, $8,730.84 ; and 5,505 gallons of molasses at five cents per gal- 
lon, $225.25; to which said sum of 88,856.09 they added twe ntv- -tive - r 
centum thereon under section 3 of the act of March 3, 1875 (18 U.S 
Statutes at Large, 339), m: tking i in all,as the estimated duties on-said sugars 
and molasses, the sum of $11,195.11. 

And pursuant to the aforesaid laws for warehousing merchandise, the 
plaintiffs | gave a bond, a copy of which, with all the endorse ments thereon 
as given in evidence at the trial, is as follows : 


25 [ Bond No, 12912.) 
Warehousing hond, 


Know all men by these presents, that we, Donald Cameron & Co. as 
wrincipals and J. W. Mott as sureties, are held and firmly bound unto the 
United States of America in the sum of twenty-three thousand dollars, to 
be paid to the United States, to the payment whereof we bind ourselves, 
our heirs, executors, administrators, and assigns, jointly and severally, 
firmly by these presents. 

Witness our hands and seals at the port of New York this 27th day of 
July, eighteen hundred and eighty ' 

Whereas certain goods, wares, and merchandise, consistitig of eight 


<p 
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hundred and seventeen p’k’g’s sugar, forty-five puncheons molasses, were 
originally imported at the port of New York, in the Restless, whereof 
is master, from Demarara on the 26th day of July, eighteen hundred and 
eighty 
And whereas the above-bunden principals have this day entered the 
same at the port of New York, under the laws of the U nited States pro- 
viding tor the warehousing of merchandise in bond, as per warehouse entry 
number , in which the said goods, wares, and merchandise are also de- 
scribed or set forth > 
Now, therefore, the condition of the above obligation is such that if, 

within one year from the said date of original importation, the said goods, 

wares, and merchandise shall be regularly and lawfully withdrawn 
26 from public store or bonded warehouse on payment of the legal duties 

and charges to which they shall then be subject ; or tf,afterthe ex- 
piration of one year and within three years from thesaid date of original 
importation, they shall be so withdrawn upon the like payment, with ten 
per centum added upon the amount of such duties and charges ; or if, at 
any time within three years from the said date of original importation, they 
shall beso withdrawn for actual export bevond the limits of the U nited 
States, the: the above obligation to be void: otherwise, to remain in full 
force. 

DonaLp Cameron & Co., oe 
Per Sruartr CAMERON, SEAL. 
116 Broad St. 
J. M. Morr, 
62 Wall St. 


Signed, sealed, and delivered in the presence of— 


s be ° 
kK. kK. W ILILLs. 


(Endorsed :) 


Bond No. 12912. Importer: Donald Cameron. Vessel: Restless. 


CR. Dr. 
Liquidations. Pere err TTT. 
Deduct Add 
Aug. 20, #0. Liq. 12, 157. 76 
Date Description of withdraw al Amount of Date Deacription of withdrawal | Amount 
awe. ee ; duty. —— I ‘| of duty. 
| 
1RRO. 
Aug. 4 Con. P. B....... ...... see 10, 913. 55 1, 744, 21 
Sept. 10 - 1, 244. 21 Tz, 157. 76 


Canceld. 13 wa ‘20 
D. 8. K. 
} 


— - - EE 


27 That on the 4th day of August, 1880, the plaintiffs withdrew 
the aforesaid sugars from warehouse for consumption and paid to 

the defendant, as collector of the port of customs at said port, as the esti- 

mated duties thereon and on account of the duties thereon thereafter to 

be ascertained and liquidated by him as said collector, the sum of 

$10,913.55. 

That on the 20th day of August, 1880, the defendant, as said collector, 
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determined the weight of the said sugars and EF the same for duty 
as follows: 3,260 pounds thereof as not above No. 7, Duteh standard in 
color ; 426,095 pounds as No. 7 and not above No. 10. Duteh standard in 
color, and 39,345 pounds as above No. 10 and not above No. 13, Dutch 
standard in color; and, according to the provisions for sugar contained in 
Schedule G, ascertained and levied thereon duty on the said 3,260 pounds 
at the rate of one and three-fourths cents per pound and in the sum of 
S57. OD ; » Ol the sid y WAT O95 pounds, ut the rate oft two cents per pound, 
in the sum of 88,521.90: on the said 39.545 pounds at the rate of two 
and one-fourth cenes per pound and in the sum of S825.26: and deter- 
mined the quantity of said molasses at 5,240 gallons and classified the 
sames as molasses, and, according to the provisions contained in’ Schedule 
G, ascertained and levied thereon duty at the rate of five cents per gallon 
and in the sum of S262. all of said duties being ascertained ancl levied as 


aforesaid, pursuant to the provisions of said Schedule G, in the sum of 


$9,726.21. Anl the defendant,as said collector, pursuant to the aforesaid 
section 3 of the act of Mareh >, 1845), in addition to the-said stim 
28 of 89,726.21, ascertained and levied on said sugars and ‘molasses, 
as further duties, an amount equal to twenty-five per centum thereof 
in addition, to wit, 82,°31.55: amounting in all, as a total sum of duties 
ascertained and levied by said defendant. as collector on the said sugars 
and molasses, to the sum of 812,157.76. 

That on the 10th day of September, 1880, the plaintiffs withdrew the 
aforesaid) molasses from the warehouse for consumption, paid th the de- 
fendant as said collector, in addition to the sum of SLOQY1TLS.55 theretotore 
paid by them on account of the duties ascertained and levied on said 
sugars and molasses as aforesaid and as a balance of such duties, the fur- 
ther sum of 81,244.21, making in all the sum of 812,157.76 patie by them 
and levied by the defendant as said collector as duties thereon. 

That of said sum of S12 44.21 the sum of 8327.50 was the amount of 
duties ascertained and levied by the defendant as said colleeto® as atore- 
said on the aforesaid molasses, and the sam of 8916.71 was the balanee of 
duties so ascertained and lev lead on the aforesaid sugars. 

That the withdrawal entry of the said molasses made, as afore said, on 
the 10th dav of September, L880, bears the endorsement in red’ ink, “* To 
close, S1,244.21.” 

That thereafter, on the loth day of September, 1880, the plaintiffs 
made a protest, as follows : 

‘No. 116 Broap Sr., New York, Sepleyher 15. 
‘ke. A. Merrere, , 
(‘ollector op ('ustoms, Port of New York: 
“Sir: On the 26th day of July, 1880, we made a warehouse entry 
29 for 178 hogsheads, 626 bags, and 13 barrels of sugar, and 45 punch. 
molasses per the ship Restless, from Demarara, under. bond No, 
12912, entry No. 85865. On the 9th day of September, 1880, we pre- 
sented the withdrawal entry at the eustom-house to close our, bond, and 
learned for the first time the amount of duties assessed on our: goods, and 
hereby protest against your decision as to the rate and amount of duties 
to be paid on 178 hhds. and 626 bags of sugar, because the United States 
appraiser has returned said sugar as not above No. 7, Dutch standard in 


a 
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color, for 178 hhds. and 427 bags; above No. 7 and not above No. 10 for 
199 bags. This makes said sugar only liable under existing laws to the 
duty at one and three-fourth cents per pound and 25 additional for 178 
hhds. and 427 bags, at two cents per pound and 25 as additional for 199 
bags, and not two cents per pound and 25 as additional for 178 hhds. and 
127 bags and two and one-fourth conts per pound and 25 as additional 
for 199 bags as charged by vou. 

“We eclaim that under Schedule G, section 2504, of the Revised Stat- 
utes of the act of Congress, passed March 5, 1875, such sugar is entitled 
to be entered at one and three-fourth cents per pound and 25 additional 
for 178 hhds. and 427 vags, and two cents per pound and 25 additional 
tor 199 bags. 

“ We pay the excess exacted under compulsion so as to get the goods, 

* Respectfully, 
“Doxanp CAMERON & ComMPANY.” 


0) That on the 15th day of September, L880, the plaintiffs appealed 

from the decision ot the defendant ils colleetor to the Secretary of 
the Treasury ; that on January 22, ISS1,the Secretary aflirmed the de- 
cision of the defendant as collector, and that on the 19th day of April, 
ISS1, the plaintiffs brought this suit to recover the duties clainted in their 
protests, 

That of the said sugars 388,964 pounds was not above No. 7, Dutch 
standard in color, and was dutiable at the rate of one and three-fourth 
cents per pound and twenty-five per centum thereof in addition, and 79,736 
pounds was above No. 7 and not above No. 10, Dutch standard in color, 
and was dutiable at the rate of two cents per pound and twenty-five per 
centum thereof in addition. 

That the amount of lawful duties on the said 388,964 pounds of sugar, 
at the rate of one and three-fourth cents per pound, was 88,508.58 ; that 
the amount of lawful duties on said 79,736 pounds thereof, at the rate of 
two cents per pound, was 31,993.40, amounting in the aggregate to the 
sum of S1O501.98 asthe lawtul duties on said sugars. 

That the excess of duties paid on said sugars August 4, 1880, was 
$411.56, and interest thereon from the date of payment thereof $135.52, 
and the excess of duties paid thereon in addition September 10, 1880, 
£916.71, and the interest thereon from the date of payment thereof 
SLUG OD, 

The plaintiffs then called as a witness on their behalf I. Augustus Stan- 

wood, who, being sworn, testified that he was and for a long time 
ol] past had been a liquidator and adjuster of duties at the custom- 

house in the city of New York. On being shown the plaintiffs’ 
withdrawal entry of September 10, 1880, and the endorsements thereon 
in red ink, “to close, $1,244.21,” and asked what the words “ to close” 
meant, he testified that thev meant that there was an unsettled balance on 
the plaintiffs’ bond to that amount; that it might bean overpaid or an un- 
derpaid balance; that if it was an underpaid balance it was customary to 
endorse on the withdrawal entry the words “due to close ;” if an overpaid 
balance to endorse thereon the words * to close,” and allow the difference, 
allow a smaller amount to be paid rather than is represented by the mer- 
chandise which was withdrawn. 
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That when an importer presented a withdrawal entry on mérehandise in 
rarehouse, which was the closing withdrawal on the bond; that is, with- 
drawing the last of the merchandise covered by their bond and withdrawal 
entry ; that the withdrawal entry was not passed until it was compared 
with the warehouse ledger, to see whether the full amount of duties had 
been paid on the merchandise which had been previously withdrawn ; 
that if there was an unpaid balance it was noted on the withdrawal entry, 
or if there was an overpaid balance it was also noted on the withdrawal 
entry ; that in the usual course of business in respect to the withdrawal 
of merchandise, prior to the last or final withdrawal, he could not say that 
the ascertainment of duty upon the quantity withdrawn, prior'to the last 
withdrawal, was or was not inaccurate except to say that withdrawal entries 

were not liquidated ; that no withdrawal entries were liquidated ; 
32 that what he meant was, the importer made his first, second, third, 


or all withdrawal entries, eXCepn the last one: and his valuation of 


the merchandise therein,and even the rate of duties thereon as given by bim, 
might not be the correct ones, and yet the withdrawal entry might be passed 
and paid as he made it; that very often in the case of the withdrawal entries, 
with the exception of the last withdrawal entry, the importer might not pay 
the proper amount of duties on the merchandise mentioned in such with- 
drawal entries ; that the character of the account kept in the warehouse 
ledger of the custom-house to which he reters was as follows: Under the 
bond number given to the importation was a description of the importa- 
tion, liquidated figures of duties, as liquidated in the warehouse entry on 
one side, and on the opposite side, a notation of the withdrawal entries, 
the dates when they were made, the number of packages withdrawn, the 
duties paid, date of withdrawal, and date of payment also, which  some- 
times differ a little. The witness was then shown a paper which he testi- 
fied was a copy made from tie warehouse ledger in the custom-house, in 
respect to the importation of the sugars and molasses in suit. 

The plaintiff's counsel then offered this paper in evidence, and a@ copy 
thereof is as follows : | 


33 4— 1% 73030) 13 2 
2622 -—-2 403607 - 17706 703) 40307 . 
_ BB03n4 : 
Ea 1} = 33034 H1livY 5 95 3} 
POOGUO 
33 1} ne Oris oso 
27 4ED ' 
101 1% = 200600 S260 
3as75= rele . 
Jas 13 — fosse 176 Ob 
Bed : T0736 
1 2 — ee OS | 104452 2 ° 
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130 1} = 27485 OMS 7 14722 ' 
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Aeneas GHOSE GE GIs cst ctn cncedcendenceetdsbed cétneeeeben anes 11, 830, 26 
64 A GEE 0.04 cannes conesdescess eb 10,501. 99 
GEE |. cue stcdesebkds bonnes coceee bnbede beeeneeee ee 1, 328. 27 
Amount of excess paid on withdrawal Aug. 4, IPs80...... 2... ..........-. 411.56 
a = 8 = os See ube eebesendéeoss YL6. 71 

1, 328. 27 


(Endorsed :) U. S. cireuit court S. D. N.Y. PP Exhibit 1. 
James N. Fish, stenographer. 
~ The witness testified that he should say that all the figures on the with- 
drawal entry of September 10, 1880, except those on the first line stating 
what was being withdrawn, were made in the custom-house, and by the 

clerks of the custom-house. 
Od This witness on cross-examination testified that the plaintiffs 
made out their warehouse entry, attempted to enter the sugar in 
suit in said warehouse entry as dutiable at one and three-fourth cents 
per pound and twenty-five per centum thereof in addition, the lowest rate 
at which sugars were then dutiable. 

That what appears then to have been done was that the entry clerk who 
made the original designation of duty on the warehouse entry, estimated 
the duties which are not the liquidated duties, and entered the sugar as 
dutiable at the rate of two cents per pound and twenty-five per centum 
thereof in addition ; that the aforesaid estimated duties were the entered 
amount of duties ; that the sugar was really entered at two cents per pound 
and twenty-five per centum thereof in addition ; that it was made so by 
the entry clerk ; and that it is so set out on the back of the invoice. 

The witness, in answer to the court. who asked him “ What business had 
the entry clerk to do that, he doesn’t examine the sugars?” testified : No, 
sir; but it is the custom of the entry clerk when he is satisfied that there 
were no importations of sugar, where all came in at a lower rate—practi- 
eally none ; under the then rulings all sugars contained some two cent su- 
gar and some two and one-fourth cent sugar, and the entry clerk was mor- 
ally certain that it could not all be dutiable at the lower rate ; and the 
custom-house officials obliged the importer to enter it at two cents per 
pound for the sake of safety ; that the entry clerk did this in the gen- 
eral run of business in the custom-house because he knew it would 
be so adjusted by the liquidator of duties ; that the entry clerk 
stated on the invoice of the sugar and molasses what rate of duty he had 
made on the entry, and the amount of duties estimated by him thereon; 
that it did not make any difference to any one as to the amount of the 
bond required under the law except that the entry clerk would know that 
those figures would all be gone over, and the entry would be liquidated 
upon the appraiser’s report; but it was manifest to the entry clerk’s mind 
that the sugars were entered too low, and he was bound to put on the 
entry what he thought was the proper rate of duty ; and the entry clerk 
made the changes on the warehouse entry as to the rates of duty, so that 
the sugars were subjected to such rates and the duties. thereon at such 
rates, were estimated as hereinbetore set out; that immediately after, in 
the regular course of business at the custom-house, the invoices of the 
sugars and molasses went to the appraiser; that he took the invoices, re- 
ported on the character of the sugar, the grades thereof, and separated the 


*-* 

~~ 
7 

os 


14 MERRITT, COLLECTOR, VS. D. CAMERON AND D. E. CAMERON, 


lowest grades of each ; that the appraisement of the said sugars and mo- 


lasses was made August 6th, 1S80; that the duties on the said sugars and 
molasses were liquidated as appears by the warehouse entry thereof, 
August 20, 1880; that the endorsement on the said warehouse entry, “ E. 


. 


A., 8-15-80,” means entered Monday, August 15, 1880, and was done in 


liquidator’s office; and that there is on the warehouse entry the check of 


the liquidator who made the liquidation ; that in the usual course of busi- 
ness at the custom-house the entry and invoice would then go to 
36 the naval office to receive the check of the naval officer liquidator ; 
and that on the warehouse entry was the check of such liquidator ; 
that in the usual course of business that check signified that he had gone 
over the figures, set out the duty on the sugars and molasses, and found 
the figures correct; that the stamp on the warehouse entry, * W. H. 
Notified importer August 20, 1880,” meant that action had been taken 
on the invoice at the warehouse and regularly sent to the liquidator at 
the naval office and an ascertainment of duties made by him, that the pa- 
pers had passed the collector's office ; that the entry and invoice diad been 
sent to the naval office and the liquidation of duties had been agreed to by 
the naval officer and checked ; if there was a difference it would go back 
and forth between the collector's office and the naval office until any dif- 
ference was adjusted ; and that that agreement as to the duties in the case 
of the sugars and molasses in suit had been made at that date, Atugust 20, 
1880; that the entry had got back from the naval office to the eollector’s 
oflice and had been agreed to over there; and that there was stamped 
thereon, “ Liquidated and notified importer August 20, 1880 ;” that “ no- 
tified importer” meant that that fact had been stated on sheet; of paper 
and hung up in the eustom-house for the importer to take notice from. 

On redirect examination the witness then had read to him from article 
616, page 269, of the generalfregulations uuder the custom-house and nav- 
igation laws of the United States, &e., issued by the Treasury Depart- 

ment, January 1, 1874, the following paragraph relative to ware- 
O¢ house goods withdrawn from warehouse for consumption : 

“Goods withdrawn tor consumption may be taken at average 
valuation—eare being had that on the last withdrawal the entire balance 
of duties be collected. Should the final withdrawal entry be ‘for export 
or transportation and there be any difference between the actual duty and 
the amount due, to close the sum due on the warehouse entry, ‘the excess, 
ifany, shall be refunded on the last withdrawal for consumption, and the 
deficiency, if any, collected on amendment to the entry,” and then testified 
that the practice of the custom-house in the city of New York: was in ae- 
cordance with the requirements of the regulation read to him, and such 
had been the practice in the ease of the importations in suit. - 

Both sides thereupon having rested, the plaintiffs moved the court to 
direct the jury to find a verdict in their favor for the sum of $1,759.84 ; 
and the defendant moved the court to direct the jury to find a verdict in 
his favor on the ground that the protest upon which the plaintiffs rely 
was not made within ten days after the liquidation of the duties assessed 
by the defendant as said collector, as required by section 2921 of the Re- 
vised Statutes. : 

The court denied the defendant’s motion in his favor, and to this ruling 
of the court defendant duly excepted, which exception was dilv noted 
and allowed by the court. | 


———— 


| 
i 
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38 The court granted the plaintiffs’ motion for verdict in their faver, 
to which ruling the defendant duly excepted, which exception 
was duly noted and allowed. 

The jury thereupon, under the direction of the court, found a verdict 
for the plaintiffs in the sum of 81,759.84. 

And inasmuch as none of such exceptions, matters and things, would 
otherwise appear by the record of said trial, therefore, by the prayer of 
the defendant, by his counsel, the said judge has settled, allowed, and 
signed this bill of exceptions, and ordered that the same be filed with like 
force and effect as if it had been reduced to writing, signed, and filed be- 
fore the case was given to the jury. 

Witness my hand this 28th day of October, 1886. 

N. SHIPMAN, Judge. 


The foregoing bill of exceptions is consented to as correct. 
STANLEY & CLARKE, 
Piff’s Att'y. 
STEPHEN A, WALKER, 
(SS. Att’y & Att’y for Def't. 
out (Indorsed:) No. 6935. U.S. cireuit court, southern district of New 
York. Donald Cameron and Donald Q. Cameron, versus Edwin 
Merritt. Defendant’s bill of exceptions. Stephen A. Walker, United 
States Attorney, attorney for detendant. 
Due service of a copy of the within is hereby admitted. New York, 
[NX-. , attorney for plaintiff, ‘To ; 
attorney for plaintiff. U.S. cireuit court. Filed Oct. 29, 1886. Nune 
pro tune as of Oet. 12, 1886, as per order of court. Timothy Grttith, 


clerk. 


}() Assignment Oo} errors. 
Supreme Court of the United States. 


kpwin A, MERRITT, PLAINTIFF IN ERROR, | 
Ve 

DonALD CAMERON & DonaLp Kk. CAMERON, ( 
defendants in error. 


Afterwards, to wit, on the second Monday of October in the same term, 
before the justices of the said court, at the Capitol in Washington, comes 
the said plaintiff in error by Stephen A. Walker (his) attorney, and says 
that in the record and proceedings aforesaid there is manifest error in this, 
to wit, that by the record aforesaid it appears that the judgment aforesaid, 
in form aforesaid given, was given for the said defendants in error against 
the said plaintiff in error, whereas, by the law of the land, the said judg- 
ment ought to have been given for the said plaintiff against the said de- 
ferdants. 

And the said plaintiff prays that the judgment aforesaid for the error 
aforesaid and other errors in the record and proceeding aforesaid may be 
reversed, annulled, and altogether held for nothing, and that he, the said 
plaintiff, may be restored to all things which he has lost by oceasion of said 
judgment, Ke. 

STEPHEN A. WALKER, 
Attorney for PP in Error. 
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1] (Indorsed :) United States Supreme Court, Edwin A. Merritt, 
plaintiffin error, es, Donald Cameron d& ano, defendants in errer, 
Assign htoof error, sti potas ti A. Walker, APTTOPTEGN for plarmitithin error, 
Luv =f ryiee of il Copy of thie within eastornne nit of errors I~ bi rab ud 
mitted this PSth day of boy, ro Stanley & Clarke attor’v~ for detend- 
antsinerror, U.S ceirenit court. Filed Feb’y IS, 1887. Timothy Coritfith, 
clerk, . : 
2 UNtrep STATES OF AMERICA, sa 
To Donald Cameron & Donald bE. Cameron, creeting 


I 


second 


' 


Court of the United States. te be holden ato Washimeton on the 


You ctr heredy elted sun selmnontstied Ten Eo anid hpppveae ita Suprenn 


No oredr ot C Detenty i eportiten Ii lianedred cuniad errhity “Ven, poeremttcenal ter oh 

writ of error. filed in the clerk’s office of the eirenit court: of the: United 

States forthe southern distriet of New York, wherem adwin A. Merritt is 

defendants in error, toshow cause, Heavy ther 

error mentioned should mot be eor- 

ind speedy justice uld not be done te the parties tn thiit behalt. 

Dated, bel oy Ts, ; 

Wa. J. WALLacr. 


I) Indorsed:) 6955. U.S. Supreme Court. Edwin A. Merritt, 
pelcapetitl inh rror, rns D eonnsedel Cumerom A ative, 7 terid:ant- It 
error, Citation. Dne service of a copy of the within ettation as hereby 
sddmitted this TS dav of beb ry, DSsé. Stanley & Clarke attorneys for 
defendants tn error, 
(Stamp) [. So erreuit court. iled I ly. Is, ISSi. Timoths Cirithth 
clerk, : 
(Lacon bien on cover: No. sie, keadwin \. NI rritt, collector ot thy 
peer it New York, plaratitl In erry. VS. Ldeorncadel (meron nd orale ? 
C'ameron., S. New York, ©, ¢ i. & Riled August Bo. TSS8% 


In the Supreme Court of the Wnited States, 


OcToBER TERM, 1890. 


Epwin A. MERRITT, COLLECTOR OF | 
the port of New York, plaintiff in 
error, 

v8. 
DoNALD CAMERON AND DoNALD E. 
Jameron. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW YORK. 


BRIEF FOR PLAINTIFF IN ERROR, 


Ocroner TERM, 1890, 


Epwin A. MERRITT, COLLECTOR OF | 
the port of New York, plaintiff in | 
error, 

re, 

DONALD CAMERON AND Donacp E. | 

Cameron. 


a a 


IN ERROR TO THE CIRCUIT COURT OF THE 


wun the Supreme Court of the United States, 


STATES FOR THE SOUTHERN DISTRICT OF NEW YORK, 


BRIEF FOR PLAINTIFF IN ERROR. 


THE CASE. 


The action below was by the defendants in error, im- 


porters, to recover from the collector of the port of New 


York an excess of duties illegally exacted upon an im- 


portation of sugar and molasses from Demarara. 


only defense which appears to have been made by the 


collector was that the protest of the importers against the 
illegal assessment was not filed with him within the time 


required by section 2931, Revised Statutes. 
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The bill of exceptions, made part of the record, shows 


the following state of facts : 


STATEMENT OF FACTS. 


On July 26, 1880, Cameron & Co. imported: and en- 


That if, within one year 
original 
merchandise shall be regularly 


ot one \ 


pounds of sugar, and about 
The duties thereon, as estimated by the proper officers of 
A bond was exe- 


Import: ation, 


ar, and within theee ¥ 


the 


the customs, amounted to $11,195.11. 


said 


goods, 


wares, 


tered in bond for warehouse upwards of half a million 
5,500 gallons of molasses. 


cuted by the importers to the Government in the sum of 
$23,000 conditioned— : 


from the said date of 


and 


and lawfully with- 
drawn from public store or bonded-warehouse on 
payment of the legal duties and charges to which 
they shall then be subject; or if, after the expiration 


ars, from the said date 


of or t Aner importation, they shall be so withdrawn 
upon the like payment, with ten per centum added 
upon the amount of such duties and charges ; or if, 
at any time within three years from the said date of 
shall be so withdrawn 
for actual export beyond the limits of the United 
States, then the above obligation to be void ; otherwise 


original 


to remain in full foree. 


On the 4th day of August, 1880, Cameron & Co. with- 
drew al! the sugars from warehouse for consumption, and 
paid the collector, “as the estimated duties thereon, and 


importation, 


the "y 


on aceount of the duties thereafter to be ascertained and 
liquidated by him as said collector, the sum of $10,913.55.” 


On the 20th of August, 1880, the collector ascertained 
and liquidated the duties upon these sugars at $11,830.26, 
and upon the molasses at $327.50. On September 10, 
L880, Cameron & Co. withdrew the molasses from the ware- 
house for consumption, and paid to the collector $1,244.21, 
of which $327.50 was for the ascertained duty on the 
molasses, and $916.71 was for additional duty required 
on the sugars under the ascertainment and liquidation of 
the collector. On September 15, 1880, Cameron & Co. 
protested in writing against the collector’s assessment of 
duties on the sugars as excessive and illegal, and on the 
same day appealed to the Secretary of the Treasury. Jan- 
uarvy 22, 1881, the decision of the collector was attirmed 
by the Secretary, and on April 19, 1881, this suit was 
brought. 

It appeared in evidence that where several withdrawal 
entries were made of merchandise covered by one bond, 
none before tue final entry was liquidated, but the pay- 
ments required on them were such as conformed to the 
estimate of duties on the original entry, and might not be 
for the proper amount of duties. The withdrawal entry 
of the last merchandise withdrawn under the bond was not 
passed until it was compared with the warehouse ledger 
to see whether the full amount of duties had been paid on 
the merchandise which had been previously withdrawn. 
If there had been too much or too little paid, it was noted 
on this withdrawal entry. On the withdrawal entry of 
September 10th for the molasses, there was an indorse- 
ment in red ink “To close $1,244.21.” 


| | ; 
It also appeared in evidence that the appraisement ot 
the sugars and molasses was made August 6, 1880; that 
the duties were liquidated thereon, as appears by theeware- 
house entry thereof August 20, 1880 - that the entry had 
gone through the due course, had received the proper in- 
dorsement of the various officers of customs, and was finally 
stamped “liquidated and notified importer August 20, 
1880,” in the collector’s office.‘ Notified importer ” meant 
that written notice of the liquidation had heen hung up 
in the custom-house for the information of the importer. 
The regulations of the Treasury provide that— 3 
Goods withdrawn for consumption may be taken 
at an average valuation, care being had that dn the 
last withdrawal the entire balance of duties be col- 
lected. Should the final withdrawal entry be tor 
export or transportation, and there be any difference 
between the actual duty and the amount due, to close 
the sum due on the warehouse entry, the exgess, if 
any, shall be refunded on the last withdrawal for 
consumption, and the deficiency, if any, collected on 
amendment to the entry. 


Counsel for the collector, on this evidence, requested the 
court to charge the jury to return a verdict for the defend- 
ant, on the ground that the protest was not filed Within 


the time required by section 2931. This motion was de-- 


nied, to which ruling an exception was taken. On motion 
of the plaintiffs below, the jury was directed to: find a 
verdict for the plaintiffs for $1,759.84, and amount ad- 
mittediy due if the protest was filed within time. ‘Tothis 
direction of the court exception by the defendant was duly 
noted and allowed. 


ASSIGNMENT OF ERROR. 


The cireuit court erred in not directing the jury, as_re- 
quested by counsel for the defendant below, to return a 
verdict in favor of the defendant, on the ground that the 
protest was not filed within ten davs after the ascertain- 
ment and liquidation of the duties by the collector had 
been stamped upon the warehouse entry, as required by 
section 2931, Revised Statutes. 


ARGUMENT. 
I. 


Section 2031 provides that— 


On the entry of * * * any merchandise, 
the decision of the collector of customs at the port ot 
importation and entry as to the rate and amount of 
duties to be paid * * on such merchandise, 
and the dutiable costs and charges thereon, shall be 
final and conclusive against all persons interested 
therein unless * * *_ the owner, importer, con- 
signee, or agent of the merchandise * ° 
shall, within ten days after the ascertainment and 
liquidation of the duties by the proper officers of the 
customs, as well in cases of merchandise entered in 
bond as for consumption, give notice in writing to 
the collector on each entry, if dissatisfied with his 
decision, setting forth therein distinctly and specifie- 
ally the grounds of his objection thereto, and shall 
within thirty days after the date of such ascertain- 
ment and liquidation appeal there ‘from to the Secre- 
tary of the Treasury. 
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There is n. doubt in this case that the duties were as- 
certained and liquidated on the 20th of August, and that 
<uch ascertainment and liquidation was stamped on the 
warehouse entry on that date. The protest was not filed 
until the 15th of September. If the ascertainment and 
liquidation by the collector was made at the proper time 
under the law and the regulations of the Treasury De- 
partment, there would seem to be no escape from thé con- 
clusion that the protest was not filed in time, and that the 
decision of the collector involved in such ascertainment 
and liquidation was binding and conclusive on, the im- 
porter, requiring a verdict for the collector by direction 
of the éourt. (Daries vs. Miller, 130 U.S., 284.) 

The position of the plaintiffs below, the defendants in 
error here, is understood to be that the ascertainment and 
liquidation of the collector should have been on the final 
withdrawal for consumption of all the goods imported, and 
not upon the warehouse entry in due course. 

It is contended on behalf of the United States thi at the 
ascertainment and liquidation upon the warehouse entry 
by the collector, stamped thereon on the 20th of Angust, 
made as it was in due course, after inspection and : appraise- 
ment, was made at the proper time, 

The duty imposed by statute upon the collector dees not 
require him to make any distinetion between goods entered 
originally for consumption, and those entered for - ware- 
house, in the course to be pursued by him in the matter of 
ascertainment and liquidation. There is nothing in the 
law directing him to delay his liquidation on goods entered 
for warehouse until they have been withdrawn. In’ order 
to show this, it will be an aid to consider the provisions 


of the statute with reference to the course to be pursued 
by the customs officers in respect to the merchandise before 
liquidation can take place. | 

By section 2806 it is provided that no merchandise 
shall be brought into the United States on any vessel 
unless the master has on board manifests in writing of 
the cargo, signed by such master. 

Section 2807 provides what the manitests shall contain, 
copies of which; by sections 2811, 2812, and 2813, he is 
required to deliver to the customs officers. 

By section 2841 the forms of oaths, whenever merchan- 
dise is imported into the United States by invoice, are 
described. 

By section 2869 it is provided that the collector, with 
the naval ofticer, shall, according to the best of his or their 
judgment or information, make a gross estimate of the 
amount of the duties on the merchandise to which the 
entry of any owner or consignee, his factor, or agent, shall 
relate, which estimate shall be indoi-ed upon such entry 
and signed by the officer making the same. The amount 
of the estimated duties having first been paid, or secured to 
be paid, pursuant to the provisions of this title, the collector 
~hall, together with the naval officer, grant a permit to land 
the merchandise whereof entry lias been so made. (See, 
also, article 598 of Regulations of 1874.) 

Section 2882 provides that no merchandise brought in 
any vessel from any foreign port or place, requiring to be 
weighed, gauged, or measured in order to ascertain the 
duties thereon, shall, without the consent of the proper 
officer, be removed from anv wharf or place upon which 


“ 


the same may be landed or put before the same shall 
have been so weighed, gauged, or measured ; and if spir- 
its, wines, or sugars, before the proof or quality and 
quantity thereof is ascertained or marked theregn by or 
‘under the direction of the proper officer. 

Section 2888 provides that when the delivery Of mer- 
handise from any vessel is completed, copies of ‘the ac- 
counts or entries which have been made thereon shiall be 
returned to the collector of the district and the naval offi- 
cer, if any, within three days after such delivery lias been 
completed. These returns, under section 2889, are com- 
pared with the manifests and the entries and corrected by 
the naval officer, and finally by the collector. 

By section 2890 the weighers, gaugers, and méeasuirers 
make returns of the articles by them weighed, gayged, or 
measured within three days after the discharge from any 
vessel. 

Section 2899 provides that no merchandise liable to be 
inspected or appraised shall be delivered from the custody 
of the officers of the customs until the same has been in- 
spected or appraised, or until the packages sent td be in- 
spected or appraised shall be found to be fairly aiid eor- 
rectly invoiced and put up, and so reported to the collector, 
unless a redelivery bond shall be given for the p:ickages 
not designated for examination. 

dV section 2901 the collector is to designate one, pack- 
age of every invoice, and one of every ten packages of 
merchandise to be opened, examined, and appraised, and 
to be removed to the public stores for such examination. 

Section 2902 makes it the duty of the appraisers to as- 
certain, estimate, and appraise the true and actual market 


<p 
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value and wholesale price of the merchandise at the time 
of the exportation, in the principal markets of the country 
whence the same has been imported into the United 
States. 

Sections 2922 and 2923 provide for the taking of evi- 
dence by the appraisers, the collector, or the naval officer, 
as the case may be, touching the true market value or 
wholesale price of any merchandise imported. 

By section 2929 the principal appraisers may revise and 
correct the report of the assistant appraiser. The collector 
may order a new appraisement. 

By section 2930 the importer, if he shall be dissatistied 
with the appraisement, may, by giving notice to the col- 
lector, have an appraisement by two merchant appraisers, 
and if these shall disagree, the collector shall decide be- 
tween them. 

Every one of the foregoing provisions of the statutes 
has application as well to goods entered for warehouse as 
to goods entered originally for consumption. This will 
be seen by reference to articles 593, 594,595, 596, 597,598, 
599, 600, 601, 602, and 603, of Treasury Regulations 
1874. Even the privilege extended in section 2899 to the 
importer, upon his giving bond in double the estimated 
value of the merchandise, to have delivered to him all the 
packages unappraised except those designated for examina- 
tion and appraisement, has in practice application to goods 
entered for warehouse. (See article 437, Treasury Regu- 
lations of 1857; article 601 of the Treasury Regulations of 
1874; article 675 of the Treasurv Regulations of 1884.) 

It will thus be seen that everything required under the 
law before the ascertainment and liquidation of the duties, 
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that is the measurement, weighing, or gauging, the inspec- 
tion and appraisal, and determination of the dutiable value, 
is to be proceeded with in the case of the entry for ware- 
house exactly as in entries for consumption. (Elmes’ Law 
of Customs, sees. 640, 641, 642, 643.) All that remains 
to be done thereafter is that the collector should decide 
whet the duties are, the facts, npon which the decision ts 
to rest, having all been determined. | . 

It is contended on behalt of the United States that the 
ascertainment and liquidation follows at once in the due 
course of business and as soon as the collector shall reach 
the entry in question, whether it be for warehouse or for 
consumption. If the contention of the defendants in error 
is correct, then they must maintain that after all the facts 
por which the colleetor’s decision Is to rest have been 
determined he is to delay the final ascertainment of the 
duties with respect’ to goods entered for warehouse’ until 
the importer, at his option, shall invoke such decision by 
withdrawing the goods, even if such withdrawal dogs not 
take place for three years. me. 

The warehousing system for all) merehandisé was 
begun by the act of August 6, 1846 (9 Stat. L., 53), an aet 
to establish a warehousing system, by amending section 
12 of the act of 1842. Section 12 thus amended required 
the duties on imported merchandise to be paid in cash, 
but provided that in all cases of failure to pay the: duty 
within the period allowed by law to make entry thereof— 

Or whenever the owner, importer, or consignee shall 
make entry for warehousing the same in writing, In 
such form and supported by such proof as. shiall be 

prescribed by the Seeretary of the Treasury, the said 
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goods, wares, or merchandise shall be taken possession 
of by the collector and deposited in the public stores, 
or in other stores to be agreed on by the collector 
or chief revenue officer of the port and the importer, 
owner, or consignee, the said stores to be secured in 
the manner provided by the first section of the aet 
of the twentieth of April, one thousand eight hun- 
dred and eighteen, entitled ““An act providing for the 
deposit of wines and distilled spirits in publie ware- 
houses, and for other purposes,” to be kept with due 
and reasonable care at the charge and risk of the 
owner, importer, consignee, or agent, and subject at 
all times to their order upon the payment of the 
proper duties and expenses, to be ascertained on due 
entry thereof for warehousing, and to be secured by a 
bond of the owner, importer, or consignee, with 
surety or sureties, to the saristnetion of the collector, 
in double the amount of the said duties, and in such 
form as the Secretary of the Treasury shall pre- 
scribe. 


By section 4 of the act of March 28, 1854, entitled “An 
act to extend the warehousing svstem” (10 Stat. L., 270); 
the period for warehousing was extended from one to three 
vears from the date of the original importation. Under 
the law of 1846, as amended by the law of 1854, the fol- 
lowiug regulation was promulgated by the Secretary of 
the Treasury (article 438 of the Treasury Regulations of 
1857) with reference to goods entered for warehousing : 


The appraisers having reported on the invoice, the 
weigher, gauger, or measurer, having made his return 


of the quantity, the damage, if any, having been as- 


certained, and the dutiable value of the merchandise 
and duties finally determined, the importer, con- 
signee, or agent may at any time within three years 
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fvom the date of importation withdraw from ware- 
house any quantity of the same, not less than an 
entire case or package, or not less. than one ton In 
weight, if the merchandise be in bulk; but it is to 
be distinctly understood that no merchandise can be 
entered for exportation, or for transportation from one 
port to another in the United States and withdrawn 
from warehouse on such entry until all the exam- 
inations and returns have been made, and the duti- 
able value and duties definitely fixed, 


The law of 1846, as amended by the law of 1854,-con- 


tinued in force until the Revised Statutes, and was ‘then 
embodied in sections 2964, 2962, and 2968. Section 
2964 is as follows: 


¢ 


In all cases of failure or neglect to pay the duties 
within the period allowed by law to the importer to 
make entry thereof or whenever the owner, importer, 
or consignee shall make entry for warehousing the 
same in writing, in such form, and supported by such 
proof as shall be prescribed by the Secretary of the 
Treasury, the merchandise shall be taken possession 
of by the collector, and deposited in the public stores, 
or in other stores to be agreed on by the collector or 
chief revenue officer of the port, and the importer, 
owner, or consignee, such stores to be secured under 
the joint locks of the inspector and importer, there to 
be kept, with due and reasonable care, at the charge 
and risk of the owner, importer, consignee, or agent, 
and subject at all times to their order, upon payment 
of the proper duties and expenses, to he ascertained 
on due entry thereojt for warchousing, and to he se- 
cured by i hond of the owner, lunporter, or consignee, 
with surety to the satisfaction of the collector, in 
double the amount of the duties, and in such form as 
the Secretary of the Treasury shall preseribe. 


Article 603 of the regulations of 1874 provided as 
follows with reference to goods entered for warehouse : 
The appraisers having reported on the invoice ; 
the weigher, gauger, or measurer, having made his 
return of the quantity; the damage, if any, having 
been ascertained ; and the dutiable value of the mer- 
chandise, and duties, finally determined, the im- 
porter, consignee, or agent, may withdraw the goods 
from warehouse. 
The same article appears as article 677 of the Regula- 
tions of 1884. | 
The language of section 2964 expressly requires the 
duties to be ascertained on the due entry of the goods for 
warehouse, The regulations above quoted merely carry 
out that provision and show that the liquidation is to fol- 
low immediately upon the report of the appraisement. 
We have, then, a gross estimate of duties before the 
merchandise is landed (sec. 2869, art. 598, Reg. 1874), 
‘upon which the bond is fixed, and then an ascertainment 
and liquidation upon the due entry of the goods for 
warehouse. ( Fabbri Vs, Murphy, 92 U.S., 192: U.S. 
vs. Benson, 2 Cliff, 520; Elmes on Customs, sec. 643.) 
- Section 2931 provides, as has been seen, that the notice of 
dissatisfaction with the decision of the collector shall be given 
within ten days after the ascertainment and liquidation of 
the duties by the proper officers of the customs “as well 
in eases of merchandise entered in bond as for consump- 
tion.” It is manifest that the gross estimate of duties 
provided in section 2869 and in article 598 of the Regula- 
tions of 1874, can not be the ascertainment and liquidation 
of the duties “in cases of merchandise entered in bond.” 
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The two terms are wholly different in meaning. Ascertain- 
ment and liquidation is the definite fixing of the exact 
amount of duties, while the decision of the collector pro- 
vided for in section 2869 and article 598 is merely the 
making of a gross estimate of the amount of the duties 
before the merchandise has been weighed, and before it 
has been inspected or appraised for the purpose of fixing 
the bond. 

On the other hand, when merchandise is withdrawn from 
bond, it is entered for consumption, and ascertainment and 
liquidation of the duties upon such withdrawal entry would 
not be an ascertainment and liquidation of duties in cases of 
merchandise entered in bond, Reasoning by exclusion, 
therefore, the expression in section 2931, “the ascertain- 
ment and liquidation of duties * * * in cases of 
merchandise in bond,’ must refer to their liquidation 
while they are in bond and neither to the estimate before 
they are entered for bond nor to any liquidation’ made on 
their withdrawal. Any other construction robs the words’ 
“as well in cases of merchandise entered in bond ” of any 
meaning. | 

By the act of 1845 the protest was tu be filed at or be- 
fore the payment of the duties. The operation of this act 
upon the warehousing provisions of the acts of 1846 and 
1854 was to prevent the necessity of any protest until the 
withdrawal of the goods for consumption and the pay- 
ment of the duties, giving to the importer who should 
warehouse his goods all the time between the decision of 
the collector in his final liquidation of the duties and the 
withdrawal from the warehouse before protest. The evi- 


15 


dent intention of the act of 1864 was to make the time for 
| protest the same in cases of entry for warehouse as in 
those of entries for consumption, without respect to the 
payment of the duties. To indicate that change, to enforce 
that amendment, the words “as well in cases of merchan- 
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dise in bond as for consumption ” were inserted. When 
sections 2931 and 2964 are read together, as they must 
be, the provision looking to the ascertainment of duties in 
section 2964 on the due entry of the goods for warehous- 
ing fixes the meaning of the ascertainment and liquida- 
tion of the duties in cases of merchandise entered in bond 
referred to in section 2931. 

Section 2970 seems to have been relied upon below as 
furnishing an argument in favor of delaying the liquida- 
tion until the merchandise deposited shall be withdrawn 
for consumption. That section is as follows: 


Any merchandise deposited in bond in any public 
or private bonded warehouse may be withdrawn for 
| consumption within one year from the date of orig- 
' inal importation on payment of the duties and charges 
| to which it may be subject by law at the time of such 
| withdrawal ; and after the expiration of one year 
- from the date of original importation, and until the 

expiration of three vears from such date, any mer- 
chandise in bond may be withdrawn tor consump- 
tion on payment of the duties assessed on the original 
entry and charges, and an additional duty of ten per 
centum of the amount of such duties and charges. 


- ) The point, understood to have been made, was that, as 
by this section the duty to be paid on withdrawal was that 
to which the merchandise should be subject by law at the 
time of withdrawal, the fixing of the duties was to be post- 
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poned until such period, By section 2983 it is provided 
that in no case shall there be any abatement of ‘the duties 
or allowance made for any injury, damage, deterioration, 
loss, or leakage sustained by any merchandise while de- 
posited in any public or private bended warchouse, It is 
evident, therefore, that it was not the intention by section 
2970 to reduce or change the duties payable on entering 
the goods for warehouse on their withdrawal,.in so far as 
those duties depended upon the appraised value of the 
voods. 

What was intended by the first clause of section 2970 
was to reserve to Congress the power to impose new duties 
upon goods remaining in Government warehouses, The 
discussion in the case of United States vs. Benson (2 Clif- 
ford, 520), decided in 1865, doubtless induced the enact- 
ment of this section in 1866. If the law should be 
changed affecting the duty of warehoused goods, then it 
is admitted that a reliquidation must take place; but that 
is the only significance of section 2970. The language of 
the last clause of the section only bears out what has al- 
ready been inferred from the language of sections 2964 
and 2931, for between the expiration of one year from 
the original importation, and until the expiration of three 
vears, the merchandise may be withdrawn for consump- 
tion on payment of the duties assessed on the original entry 
and charges and 10 per cent. added. 

The original entry herein referred to is, of course, the 
entry for warehousing, and the duties assessed on the orig- 
inal entry can only be those which were ascertained and 
liquidated in due course on the entry of the goods for 
warehouse. [t will hardly be contended that the goods 


’ 
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to be withdrawn in one year are to havea different liqui- 
dation from those which remain for three years in the 
warehouse. The necessary effect of section 2970 there- 
fore is that the ascertainment and liquidation of duties 
upon which the withdrawal of goods is to be made, is, 
that which was made upon the completion of the original 
entry for warehousing. 

Enough has been said to show that the law requires the 
ascertainment and liquidation of the duties in due course 
upon the completion of the entry for warehouse. In the 
case at bar such ascertainment and liquidation was made 
upon the 20th of August. The terms of section 2931 
are express to the point that, to complain of such ascer- 
tainment and liquidation, protest must be filed within ten 
days. It is contended on behalf of the defendant in error 
that an ascertainment and liquidation must be had on the 
withdrawal of the goods. 

Unless there shall be a reliquidation, such liquidation 
upon the withdrawal of the goods must be détermined 
by, and agree with, the ascertainment and liquidation in 
due course on the warehouse entry. A failure then to 
protest against the liquidation on the warehouse entry 
within ten days, must deprive a protest filed against the 
ascertainment of duties on the withdrawal entry, where 
that ascertainment is the samc as the one made on the 
original warehouse entry, of any foree whatever. Were 
it not so, the provision in the law requiring a_ protest 
against the ascertainment and liquidation on goods entered 
for warehouse would be nugatory. It would be strange 
legislation which should make the ascertainment and 
13152 2 


Ls 


liquidation in case of goods entered for mere handise tinal 
and conclusive, and then should require another liquida- 
tion when - goods are withdrawn for consumption 
exactly like 1 , which might be protested and appealed 
from. ‘ 

The necessity for an ascertainment and liquidation of 
the duties upon the completion of the warehouse entry 
being established, the necessity for a protest upon that 
ascertainment and liquidation within ten days thereof 
follows, and in the absence of such protest any further 
liquidation upon withdrawal which is not a reliquidation 
or change of decision by the collector, must itself be final 
and conclusive, deriving that character from the original 
unprotested liquidation, and it is not subject t6 protest at 
all. It is immaterial, therefore, that the regulations pro- 
vide for ascertainment of the duties upon the ~withdrawal 
of the goods. If so, it is a mere repetition of the original 
ascertainment and liquidation upon the completion of 
their entry for warehouse. The truth is that when the 
liquidation has been completed on the entry for ware- 
house, and stamped thereon (Davis vs. Miller,‘supra), any 
subsequent liquidation, not a reliquidation, is, in effect, x 
mere checking over of the merchandise and the accounts 
for the security of the Government. : 

Great reliance is had by counsel for the plaintiff in error 
upon the case of Westray vs. United States (18 Wall., 322). 
That was a case where the United States sued.an importer 
of rice to recover a difference between the duties estimated 
and the duties finally assessed upon a cargo of rice. The 
rice had been entered for warehouse as “ uncjeaned rice,” 
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dutiable at 2 cents per pound, and then had been with- 
drawn for consumption within the vear, before any ascer- 
tainment and liquidation of the duties had been had at 
all, on payment of the estimated duties. The warehouse 
bond was conditioned for the payment of duties thereafter 
to be ascertained. The collector, after the withdrawal of 
the goods, proceeded with the liquidation, and assessed 
the rice as “ cleaned rice.” dutiable at 24 cents per pound. 

Suit was then brought on the bond for the difference 
between the estimated and the liquidated duties. No pro- 
test or notice of dissatisfaction by the importer had been 
filed with the collector before suit brought. The defense 
made was that the rice was “uncleaned rice” and not 
“cleaned,” as found by the collector; to which the Gov- 
ernment replied that the decision of the collector was con- 
clusive, because no protest had been filed ; which reply was 
met by the defendant with the argument that he had had 
no notice of the liquidation of the duties by the collector. 

The question in the case was whether, under section 14 
of the act approved June 30, 1864, increasing the duties 
on imports, which is now embodied in section 2931, 
notice of the liquidation therein mentioned to the im- 
porter was necessary before he should be required to file 
a protest against the liquidation. That was the only 
point adjudged in the case, and though the language of 
the learned justice delivering the opinion covered some 
others, it is respectfully submitted that the case is an 
authority only upon the question of the necessity for 
notice. The language in one particular has already been 
subjected to criticism in the case of Davies vs. Miller (130 
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U.S., 290), where Mr. Justice Gray, speaking for this 
court, limits the effect of the case to the pomt above 
stated, and dissents from the language of Mr. Justice 
Strong upon the time from which protests can be filed. 
The language in the opinion in Westray’s Case with re- 
spect to what is new section 2931 is as follows: 


This act expressly applies to liquidations made 
when imported articles are entered for warehousing, 
and to those made when they are entered for consump- 
tion. In neither case is thereany provision for notice 
of the decisions or liquidations, and for the obvious 
reason that such a provision would be superfluous. 
The importer is instructed by the law at what time 
the collector or officers of the customs must liquidate 
theduties. The statute, and the Treasury Regulations 
established under it, require that the duties must be 
ascertained whenever an entry is made, whether it be | 
for warehousing or for withdrawal. In.practice, it 
is true, the liquidation at the time of entry. for ware- 
housing is little more than an approximate estimate, 
and it is mainly for the purpose of determining the 
amount of the bond to be given. It is made and the 
bond is given before the goods are sent to the ware- 
house, or even to the appraiser’s stores, ind before 
thev are weighed, gauged, or measured. But the 
importer enters them and gives the bond, the amount 
of which is regulated by the estimated amount of 
duties. It is due to his inattention, therefore, if he 
does not know what that estimate is at the time when 
| it is made. Equally true is it that he has ample 
means of knowledge of the second or corrected liqui- 
dation—that made at the time of the withdrawal } 
entry. 

One of the conditions of this bond is that he 
pay the amount of duties to be ascertained under 
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the laws then existing or thereafter enacted. He 
is thus informed that there is to be another liqui- 
dation and that the law requires it to be made at the 
time when he shall make his withdrawal entry and 
when the duties are required to be paid. There is, 
then, no reason for requiring a notice to be given to 
him of the collector’s decision. But, if this were not 
so, it is certain that the statute requires none; and 
it is not for us to rule that what Congress has de- 
clared to be conclusive shall not be so unless some- 
thing has been done more than the law-makers re- 
quired, 

The construction put upon section 2931, as indicated by 
the first sentence of the foregoing quotation, is that a liqui- 
dation made when the imported articles are entered for 
warehouse, if it is not to be final and conclusive, must be 
protested against within ten days therefrom. If the liqui- 
dation on the entry for the warehouse contemplated by 
law is a definite ascertainment oi the duties, a failure to 
protest against it would bar a complaint against any sub- 
sequent liquidation which was based on it. But the 
learned justice treated the original liquidation on the 
warehouse entry as a mere estimate of duties. It may be 
here respectfully pointed out that if this gross estimate 
was the liquidation “in cases of goods entered for mer- 
chandise,” referred to in section 2931, then the section 
would be providing for a protest against action by the col- 
lector, which could work no harm to the importer, because 
the payment of duties could never be settled by such a 
liquidation, and the liquidation consequently could never 
be conclusive of anything, whether protested against or 
not. It is contended, with great deference, that it could 
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not have been the intention of Congress to make ‘so pur- 
poseless a provision for a protest. The statement in the 
opinion quoted with which issue is taken is the following: 
In practice, it is true, the liquidation at the time 

of entry for warehouse is little more than.an ap- 
proximate estimate and it is mainly for the purpose 

of determining the amount of the bond to be given. 

The estimate for the purpose of the bond is provided 
for in article 598 of the Treasury Regulations of 1874, and 
in article 434 of the Treasury Regulations of 1857.: These 
articles are authorized by section 2869, and provide only 
tor the making of a gross estimate on which to determine 
the bond; whereas the ascertainment of the duties referred 
to in section 2964, “ on the due entry thereof for ware- 
housing,” are the duties which, under that section, are to 
be actually paid when the goods are withdrawn upon the 
order of the owner. 

The statement proceeds upon the assumption that the 
only fixing of the duties on the entry in the case ‘of mer- 
chandise entered for warehouse is an estimate ‘for the 
purpose of determining the bond, while, as has béen con- 
tended here, there is a detinite ascertainment and Jiquida- 
tion of the duties on the warehouse entry provided by law 
in due course after measurement, full inspection,sand ap- 
praisement, The remarks of Mr. Justice Strong with 
reference to this subject were 7) arquendo, and Were Hot 
necessary to the conclusion reached, as is showih by the 
language of the learned justice himself, when he savs: 

But, if this were not so, it is certain that’ the stat- 
ute requires none [no notice |, and it is not for is to 
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rule that what Congress has declared to be conclusive 
shall not be so unless something shall be done more 
than the law-makers require. 

The argument against the necessity for notice is just as 
forcible if the importer has knowledge that the ascertain- 
ment and liquidation of the duties on goods entered for 
warehouse will follow in due course their entry for ware- 
house and their appraisement, as if he is informed that 
such ascertainment and liquidation will not take place 
until the withdrawal of the goods. Article 442 of the 
Treasury Regulations of 1857 (for which see Appendix), 
which was the section referred to in Westray’s Case as 
showing the provision for an ascertainment of duties on 
the withdrawal of the goods from warehouse, does make 
such a provision, but it can only be a repetition of the 
liquidation had on the warehouse entry. 

Section 2970, which shows that the duties to be paid 
on goods withdrawn from warehou-e are the duties which 
were assessed on the original warehouse entry, had not 
‘been passed when the facts arose upon which the decision 
in Westray’s Case was made. 

Following the intimation contained in the opinion in 
Westray’s Case, the Treasury Department in 1876 ruled 
that protests filed within ten days from the withdrawal of 
merchandise entered for warehouse were within the re- 
quired time under section 2931. (Treasury Decisions, 
No, 2809, May 15, 1876.) This decision was reversed, 
however, on May 2, 1885 (Treasury Decisions, No. 6895, 
tor which see Appendix), on an opinion of the Solicitor of 
the Treasury (also in the Appendix hereto). Decision No, 
6895 has been followed in Treasury decision No. 7982 of 
January 14, 1887. | 
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[t is respectfully submitted that the construction of sec- 
tions 2931, 2964, and 2970, taken together requires the 
ascertainment and liquidation of the duties to fullow in due 
course upon the entry of the merchandise .for ware- 
house, and that Treasury regulations which prévide for a 
further ascertainment of duties when the goods are with- 
drawn do not take away the necessity tor filing a notice of 
Jissatisfaction within ten days from the liquidation of duties 
upon the warehouse entry; that such second ascertainment, 
if it is a mere repetition of the first, can not bea ‘reliquida- 
tion of duties so as to enable the importer by giving 
notice of dissatisfaction with it to really contest the as- 
certainment and liquidation made upon the entry for ware- 
house; that the point was not involved in Westray’s (‘ase : 
that language bearing upon it in the opinion was not 
necessary to the conclusion reached, and should not now 
prevent a decision in accordance with the statutes ; andl 
that the practice of the Treasury Department hds not been 
continuous in favor of the position sought to be maintained 
by the defendant in error, that until 1876 the practice was 
otherwise, and since 1885 it has been in accordance with 
the views here advanced. 


[] 


But even if the liquidation against whieh protest must 
be filed is that which is made on the withdrawal entry, 
the ascertainment and liquidation of duties here was made 
on August 20, sixteen days after the withdrawal of all the 
sugar with respect to which any contest over ,the duties 
has arisen. These facts are the same as in Westrav’s Case. 
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There was certainly nothing in the law and nothing in 
the rules of the Treasury Department in 1880 to require 
the collector todelay his ascertainment and liquidation of 
, the duties beyond the first withdrawal of goods entered for 
warehousing. On the contrary, it would seem to be proper 


to liquidate as soon as possible the duties on those goods 
withdrawn ; nor did the fact that the Government had 
the security of the other goods which remained make anv 
difference. For the convenience of the importer he was 
permitted under the Treasury Regulations to withdraw 
goods from the warehouse on the estimated duties. But 
the importer, in the view of the law taken in the opinion 
in Westrav’s Case, knew that the ascertainment and liqui- 
dation of the duties must follow withdrawal, and it was 
his duty, therefore, to keep himself vilvised as to the time 
t of such ascertainment and liquidation. The duties were 
liquidated, and the stamp of liquidation was put upon the 
entries with the seal of the collector co» the 20th of August. 
‘Ten days from the affixing of that stamp is, by the decision 
in Davies vs, Miller (supra), the terminus ad quem for the 
filing of protest. (See, also, Treasury Decisions, No. 9470). 

It is claimed by the counsel for the defendant in error 
that because the withdrawals are nade on estimated duties 
the liquidation can not be said to have taken place until 
the final withdrawal. In Westray’s Case the whole with- 
drawal was made on estimated duties, but the time for 
filing the protest was held to be within ten days from the 
liquidation. The entry for withdrawal of any o! the goods 
is notice to the collector that the duties must be ascertained 
and liquidated, and even if the importer is not required to 
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keep himself advised of former liquidations on the ware- 
house entry, it is only reasonable that thereafter he should 
look for the ascertainment and liquidation. The settlement 
of accounts and the payment of money on the'final with- 
drawal is not the liquidation, but is merely striking the 
balance to enable the collector to colleet what money re- 
mains to be paid. | : 

The very purpose of the act of 1864 was to make the 
decision of the collector, as evidenced in the final fixing 
of the duties, the important point in determinitig the time 
for protest, and not the delivery of the goods or the pay- 
ment of the duties. In this view of the case, the defend- 
aut in error can derive no aid from Westray’s Case. The 
only authority relied on is a decision of the Treasury De- 
partment, No. 5856, in 1883, three vears after this case 
arose, Which was reversed, as we have seen, by. Treasury 
decision No. 6895. The delay in filing the protest in 
[S80, therefore, until after the final withdrawal of the 
goods, was not in accordance with the practice of the De- 
partment at that time, and can not be sustained by a sub- 
sequent practice, which was changed in two years, 

The defendant in error can not complain that he was 
misled with reference to the time for protest by any prac- 
tice of the Department then prevailing. As hasbeen said 
it was not until 1883 that the ruling was made author- 
izing the delay in the filing of protests on partial with- 
drawals until ten days from the final withdrawal. More- 
over article No. 361 of the Regulations of 1874: provided 
as follows : 

The rights of importers in certain cases depend 
upon protest and appeal within a specified tite “ after 
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the ascertainment and liquidation of duties,” and they 
shouid be notified of the time at which the duties on 
their respective entries are ascertained and liqui- 
dated. 

Collectors will therefore keep a daily record of the 
entries liquidated, stating the name of the vessel, the 
place from which, and the time when, she arrived, 
the name of the importer, and the date of entry ; and 
will give notice of the liquidation of such entries by 
posting in some conspicuous place in the custom- 
house, accessible to the public, on the day succeeding 
the date of ascertainment and liquidation, a transcript 
of such record, there to remain for ten days, when 
such transcript will be removed and filed with the 
records of the office. 

The posting of such transcript will be deemed and 
taken to be a full notice to all parties interested. 


[t will thus be seen that the duty of the importer upon 


withdrawing the goods was to observe the posting of the 
liquidations in the eustom-house. The evidence in this 
case shows that such liquidation was posted on the 20th 


of August. This was full notice to him. 


For the reasons given it is respectfully submitted that 


the judgment of the court below should be reversed and 


a judgment rendered for the collector. 


Ww. H. Tart, 


Solicitor-General. 


APPENDIA. 


Exuipir A, 


DEPARTMENT OF JUsTICk; 
OFFICE OF THE SOLICITOR OF THE TREASUR\, 
Washington, D. C., April 22d, 1885. 


Sin: In a deeision of the Treasury Department of 


August 13,1883, it was held that when goods were entered 
for warehouse, a protest made and appeal taken on the 
final withdrawal of goods under the bond éovering any 
question arising in the settlement of duties under the 
entry were sufi ‘ent to protect the rights of parties under 
section 2931, R. S, 

My idee ix requested as to the correctness of the 
decision. 

The section referred to provides that the decision of the 
collector as to the rate and amount of duties to be paid on 
imported merehandise shall be final and conclusive unless 
within ten days after the ascertainment and liquidation of 
the duties as well on goods entered on bond as for con- 
sumption, notice is given by the importer,.setting forth 
the objections to the decision, and unless within thirty 
days after such ascertainment and liquidation an appeal 
shall be taken to the Secretary of the Treasury. 

[t will thus be seen that the right to protest must be 
exercised within ten days after the decision of the collec- 
tor as to the rate and amount of duties to ke paid when- 
ever that decision is made, whether the goods are entered 
for consumption or warehouse. 

The proceedings to be taken at the custom-house in an 
entry for warehouse with the exception of the form of the 
bond, are subst: intially the same as in an entry for con- 
sumption. 
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In both the entry is in the same form and verified by 
the vath of the importer. 

In both the entry undergoes a preliminary examination 
in order to arrive at an estimate of the duties due. 

In a consumption entry, after estimate of duties, the 
goods, with the exception of the packages sent to the public 
store for examination, are delivered to the importer at his 
request, on his paying the estimated duties and on his exe- 
cuting a bond toreturn to the collector the goods on demand, 
within ten days, and not to open the packages delivered, 
unless in the presence of one of officers of the customs, 
called the penal bond. 

After examination by the appraiser and his return 
stated in the invoice after the proper returns have been 
made by the other officers of the customs, and an examina- 
tion by the collector, the original entry is liquidated by 
him. 

In « warehouse entry the duties are also estimated. 
Thereupon the goods, with the exception of those sent to 
the public store, go into warehouse on the importer execut- 
ing a bond in double the amount of the estimated duties. 

When the appraiser has reported the value of the im- 
portation, when the weigher, gauger, and measurer have 
made their returns, the original entry is also liquidated 
and the duties finally determined, the importer may then 
withdraw the goods. 

He may also withdraw the goods before liquidation of 
the warehouse entry, on making an entry for consump- 
tion, paying the estimated duties and giving the penal 
bond. In other words, the warehouse entry may be changed 
into a consumption entry and proceeded with as such to 
tinal liquidation. In the course of business adopted by 
the custom-house, in accordance with the rules of the 
Treasury Department, the final liquidation of the origi- 
nal entry is made both in a consumption and warehouse 
entrv as soon after the reports of the appraiser and the 
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other officers of customs have been made to the collector 
as the business of the office will permit. ; 

And the protest, if any made, must be taken within ten 
days from the liquid: ition. 

The decision of August 13 does not require the importer 
to file his protest within ten days after the liquidation on a 
warehouse entry, made as I have pointed out, but allows 
him to file such protest on a tinal withdrawal ander the 
bond, and holds that such is the time within the pro- 
Visions of section 2931. 

The mistake in the decision is in regarding a with- 
drawal of goods as an entry on which the duties are liqui- 
dated. 

It is not so. There is and can be a liquidation only on 
the original import entry, whether the entry is for ware- 
house or consumption, ‘and it is this liquidation only 
against which the importer can protest. 

It is clear from what has been said that in most cases 
the original import entry has been liquidated and the 
duties ascertained long before the last withdrawal under 
the warehouse bond. 

Whenever such liquidation is made in the import entry, 
the date of it is the time from which the statute begins to run, 
and unless made within the statute limitation of ten days 
it is not made in time. 

A rule, therefore, which takes no note of the date of 
such liquidation, but allows generally protests | to be filed 
at date of last withdrawal, is, in my judgment, ‘not in ac- 
cordance with the statute. 

This conclusion seems to be in accord with the opinion 
of the officers of the customs at the port of me York. 


Very respectfully, 
A. McCur, 


Solicitor of the Treasury. 
Hon. DANIEL MANNING, ; 
Secretary of the Treasury. 
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EXHIBIT B. 
[Treasury decision No. 6°95.) 
Protests and appeals, time for filing. 


TREASURY DEPARTMENT, May 2, 1885. 


ct 
_— 
ve 


* ¥* * * * 


This case has led toa re-examination of previous decis- 
ions relative to the time within which protests and appeals 
involving rates of duty on imports may be legally filed. 

The opinion of the Solicitor of the Treasury, to whom 
the matter was referred, is that the ascertainment and liqui- 
dation of the duties mentioned in section 2931, Revised 
Statutes, is the liquidation which takes place on the origi- 
nal import entry, whether such entry be made for ware- 
house or for consumption, and that whenever such liqui- 
dation is made on the import entry, the date of it is the 
time from which the statute begins to run. 

The Department adopts this opinion, but in order not 
to work unnecessary injustice you are instructed to give 
public notice of this decision, and that protests and ap- 
peals filed in connection with original entries made on and 
after the 10th instant must be filed in the manner herein 
prescribed. 

Very respectfully, 
C. S. FAIRcHILp, 
Assistant Secretary. 

COLLECTOR OF CUSTOMS, 

New York. 


kxiuipir ©, 


Phe following is article 142 of the ‘Treasury Regula- 
tions Of TSO7. Tt appeared first in the Warehouse Regu- 


mations of PS. as: : 


SeeTion TTF, ° 
heutin fev withdravcal Pereol wate house . 


: L hie entry feor withdrawal of merehandine from 
varehouse for consumption at port of original importa- 
hon shall re mide by the party in Whose hime the mer- 
chandise Wiis pms | cor iN “One person duly suthor- 
izeul for the Purpose Lys him. and in either euse, shal] be 
signed by the party m: aking the withdrawal. This e ntry 
shall exhibit the marks and numbers of the packages, the 
description and quantity of the goods, and the dutiable 
value of the same. On presentation to the proper otheer 
in the collector = othee, it shall le compared with the record 
on the warehouse books of the original warehouse entry, 
and, if found correct, be properly entered therein, the 
warehouse bond number endorsed thereon, and the afnount 
of duties pavable estimated. rom the collector’s office it 
shall then be taken by the importer to the naval ‘office, 
where a similar comparison shall be made with the ware- 
nouse records of that office, and the estimate of duties 
verified and endorsed upon the duplicate entry.” The 
amount of daties thus ascertained having been paid, 
permit will be issued for the delivery of the goods.” ‘The 
entry shall be in the tollowing form, and shall be mi made in 
ij plie ate. 


Supreme Court of the United States. 
OCTOBER TERM, 1890. 


No. S4. 


Epwin A. Merrirr, Collector of the 
Port of New York, 


Plaintitf in Error. 


AGAINST 


DonaLp CAMERON and Downaup E. 
CAMERON, 
Defendants in Error. 


The defendants im error, the original plaintiffs, im- 
ported and entered at the Port of New York certain 
sugar and molasses in July, 1880. 

Said goods were entered for warehouse and the 
duties thereon were estimated at 311,195.11. Plaintiffs 
vave a bond in the sum of $23,000, conditioned to be 
void if, “ within one year from the said date of original 
importation, the said goods, wares and merchandise 
shall be regularly and lawfully withdrawn from public 
store or bonded warehouse on payment of the legal 
duties and charges to which they shall then be sub- 
ject” (Record, pp. 8, 9). 

The Collector, the plaintiff in error, liquidated the 
duties upon said entry as amounting to $12,157.76. 


~) 


The plaintiffs. however, before said liquidation with- 
drew the sugars, on August 4, ISSO, paving the estimated 
duties (thereafter to be ascertained and heplidated ), 
S10,913.55. , ’ 

Afterwards, September 10, 1880, the plaintiffs with- 
drew the molasses. pay ing the «duties thereon “and ttl 
nulditional suti claimed ly the Collector is hue Epon 
the Sucar withdrawn before the liquidation. * There- 
upon and within ten days after such withdrawal and 
final adjustment of amount due on the bend the 
importers protested nunainst the deeision of fhe Col- 
'octor as to the rate and amount of duty upon certain 
of the sugars. 

The record further finds (Record, p. 11) that the 
shionnt of lawful duties on the sacl oo S O4 pounds of 
sugar, at the rate of one and three-fourth cents per 
pound, was SS,508.58: that the amount of law ful duties 
on sid 79,736 pounds thereof, at the rate of tWo cents 
per pound, wis S195. 1(), nmounting in the neoreuate 
to the sum of $10,501.98 as the lawful duties‘ on said 
SUGAYS. 

That the excess of duties paid on said sugars August 4, 
ISSO, was $411.56, and imterest thereon from the date of 
pavinent thereof $155.52, and the excess of duties pric 
thereon in addition September LO, TIS80, 8916°71, and 
the interest thereon from the date of payment thereof 
SPO OD, ‘ 


Record, |). 11. fol. 30. 


The course of business as to this class of: entries 
appears in detail in the record on pages 12 to 14 
inclusive. 

The Collector, the plaintiff in error, moved the Court 
to direct a verdict in his behalf on the ground that the 
protest was not filed as required by Seetion 2931 of the 
Revised Statutes. The material part of this. Seetion 


reads as follows : , 


* On the entry of any merchandise, the detision of 


the collector of customs at the port of importation and 
entry, as to the rate and amount of duties to be paid 
(rn such merchandise, and the dutiable costs andl 
charges thereon, shall be tinal and conclusive against 
ull persons interested therein, unless the owner, im- 
porter, consignee, or avent of the merchandise, in the 
Cise of duties levied on merchandise, or the costs and 
charges thereon, shall, within ten days after the ascer- 
tainment and liquidation of the duties by the proper 
othcers of the customs. as well in cases 6f merchandise 
entered in bond as_ for consti ption, clve notice In 
writing to the collector on each entry, if dissatisfied 
with his decision, setting forth therein, distinetly and 
specifically, the grounds of his objection thereto.” : 


This motion was denied and the Court directed a 
verdict in favor of the plaintiffs. 


POINTS. 


The protest was in time. 

In Westray vs. U.S., 18 Wallace, p. 522, the Court 
snid ; 

“ The statute, and the treasury regulations established 
under it, require that the duties must be ascertained 
whenever an entry is made, whether it be for warchous- 
ing or for withdrawal. In practice, it is true, the liquida- 
tion at the time of entry for warehousing is little more 
than ih approximate estimate amed it as THA for the 
purpose of determining the s:ncunt of the bond to be 
viVen. It Is made, samed thie bec s civen, before the 
coods are sent to the warehouse. or even to the ap- 
praisers’ stores, and before they are weighed, gauged 
or measured. But the importer cuters them and gives 
the bona, the abnount ol witch Is ouha eu by the esti- 
mated amount of duties Itis dune to his inattention, 
therefore. if he does nor KHOW what that estiinate Is aul 
the time when if Is made. lqualiv true ts it that he 
has ample means of knowledve of the second or cor- 
rected liquidation that macde‘at the time of the with- 
drawal entry. One ot the conditions ot his honed is that 
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he pay the amount of duties fo be ascertained under 
the laws then existing or thereaftor enacted. He is 
thus informed that there is to be nnother liquidation, 
and that the law requires it to be made at the time 
when he shall make bis withdrawal entry and when the 
cutie s are required to be pruicl. 


This would seem to be conclusive, and the decisions 
of the Secretary of the Treasury are in accordance 
therewith. : 


‘Thus, “the appellants, by their attorneys, now claim 
that their protest and appeal were made within the 
proper time, and state that the entry was a withdrawal 
euly y for consumption, Ih ade Mare h: dD, IS76, ana th: atoon 
the same day protest and appeal were lodged against 
your assessment and exaction of duty at the Above- 
mentioned rate. This statement of facet vou admit to 
be correct. , 

The decision of the Supreme Court of the y nited 
States (Westray vs. United States, 1S Wallace, 529) to 
which the appellants refer in support of their “aim 
that the protest and appeal were in time, seems to. set 
forth the doctrine that the withdrawal entry for con- 
sumption of goods entered for warehouse is the liquid: \- 
tion of the entry, which an importer should take notice 
of for the purpose (if he be dissatisfied with the action 
of the collector) of protesting and appealing therefrom, 
under and in pursuance of Section 2931 of the Revised 
Statutes. 

The course thus indicated was pursued by the aay) 
pellants in this case, and therefore the de partie nt, in 
accordance with such decision, hereby entertaits and 
decides the appeal in question.” ‘ 

Svnopsis of Decisions for 1876, No. 2809. 

So ;: also, agaln, in Synopsis of Decisions Ng, DSO. 

August 15, 1883, the Secretary says : 


“ Payment on partial withdrawals are but p:tyments 
on account, subje ct to revision on liquidation of the last 
withdrawal under bond, and according to the principle 
thus adopted it will be regarded by the de ‘partment as 
sufficient to protect the rights of p ities, under decision 


2809, and Section 2931, if one protest and appeal shall 
he filed on the fiual withdrawel wider a bond which 
may cover any question which has arisen in the settle- 
ment of duties under said entry. This course will tend 
to lessen the number of protests and appeals, and 
thereby lessen the labors of merchants and customs 


officers.” 


It will be observed that these deeisions are before 
and after, in point of time, the date of the filing of the 
protest in) question, 

In view of the decisions of this Court and of the 
action of the Treasury Department antecedent and sub- 
sequent to the protest of the defendant here, it is 
submitted that to hold the protest in question to have 
been improperly filed would work a gross injustice. 

In accordance with these views is the decision of the 
Court in United States vs. Benzon, 2 Clifford, p. 512. 
In the opinion Justice CLIFFORD says : 

“ The better opinion is, that the importation of for- 
eign goods is not complete, as between the importer 
and the Government, so long »s the goods remain in 
the custody of the officers of the Customs, and that 
until they are delivered to the importer, whether on 
shipboard or in warehouse, they are subject to any 
duties on Imports which Congress may see fit to Impose. 
The practice of the Government shows that goods in 
warehouse or on shipboard have always been regarded 
as subject to new legislation, both in respect to duties 
and in respect to alter: ation in the warehouse laws.” 


Whatever conclusion the Court might otherwise come 
to is controlled by the action of the Treasury Depart- 
ment in its contemporaneous construction of Section 
2931, as before indicated. 

This Court, Justice Fietp delivering the opinion, 
said : 

“ This construction of the department has been fol- 
lowed for many vears, withont any attempt of Congres-~ 
to change it, and without any attempt, as far as we are 
advised, of any other department of the Government to 
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question its correctuess, except in the present imstance. 
The regulation of a department of the Government is 
not, of course, to control the construction of an Act of 
Congress when its meaning Is plan. But when there 
has been a lone eq ulescence in a regulation, cna by it 
rights of parties for many Vvears have been determined 
and adjusted, it is not to be disregarded without the 
most cogent cunnel persuasive reasons, — , 
Robertson vs. Downing, 127 UL S., 607,615. 


There is no reason in the nature of the case why this 
construction of the Department should be oy erruled. 

The objection now interposed is purely technical to 
enable the Crovernment to retain money received by 
means of a confessedly erroneous exaction. 

In this connection we call attention to the language 
of the Court in Hahn vs. United States, LOT U.S., 402, 
106, in which the Court refer with approval to United 
States vs. Pugh, 99 U.S., 265, quoting : 


“Tn the case of a doubtful and ambiguous law the 
contemporaneous construction of those who have been 
called upon to Curry itinto effect is entitled to crent 
respect (Edward's Lessee vs. Darby, 12 Wheat. 210). 
aud where this Court refused to interfere with such eon- 
struction after it had been acted for a long time.” 

See also ; 

Edwards vs. Darby, 12 Wheat., 206. 

United States vs. State Bank of North Caro- 
lina, 6 Pet., 29. 

United States vs. MeDaniel, 7 

Survett vs. Lapice, S How., 4S. 

Smythe vs. Fiske, 25 Wall, 374. 

United States vs Voore. oh) i’. =... TOO. . 

United States vs. Pugh, 19 U.S... 265. 

Swift Coovs. United States, 105 U.S... oO. 
(,‘t,) 

United States vs. Hill, 120 U.S., 169, 182. 
United States vs. Philbrick, 120 U.S... 352. 
td, 
sYOWH VS, United States, 115 U. »., JOS, 

él. 


See also Burge vs. Smith, 27 N. H., 362. 


Pet., 1. 


‘ 


It is then submitted that the judgment should be 
affirmed. 
The withdrawal entry was an entry within the statute, 


against which a protest might be tiled. Whether so on 
not, the action of the Treasury Department necessitates 
such decision in the interest of fairness and justice. 
STEPHEN G. CLARKE, 
Of Counsel for Defendants in Error. 
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JOHN CADWALADER VS. ARTEMUS PARTRIDGE ET AL. 1 


1 United States, eastern district of Pennsylvania, sct. 


The President of the United States to the judges of the circuit court of 
the United States in and for the eastern district of Pennsylvania, greet- 
ing : 

Because that in the record and process and also in the rendering of 
judgment in a suit before you between Artemus Partridge and Thomas 
D. Richardson, trading as Partridge and Richardson, plaintiffs, and John 
Cadwalader, collector of customs for the district of Philadelphia, defend- 
ant in a plea of trespass on the case, a manifest error has intervened to the 
great damage of the said John Cadwalader, collector of customs for the 
district of Philadelphia, as in their complaint has been stated—and as it is 
just and proper that the error, if any there be, should be corrected in due 
manner, and that full and speedy justice should be done to the parties afore- 
said in this behalf. You are hereby commanded that if judgment thereof 
be given, then under your seal, you do distinctly and openly send the 
record and process in the suit aforesaid with all things concerning them 
and this writ ; so that you have the same before the honorable the justices 
of the Supreme Court of the United States, sitting at Washington, D. C., 
on the second Monday of October, next, that the record and process afore- 
said being inspected, they may cause to be done thereupon what of right 
ought to be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, at Philadelphia, this 21st day of No- 
vember, A. D. one thousand eight hundred and eighty-seven, and in the 
one hundred and 12th year of the independence of the said United States. 

SAMUEL BErL, 
Clerk of Circuit Court U. 8. 


2 THe UNITED STATES OF AMERICA, 88. °. 


To Artemus Partridge and Thomas D. Richardson, trading as Partridge 
and Richardson, greeting : 


You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington, on the second 
Monday of October next, pursuant to a writ of error filed in the clerk’s 
office of the circuit court of the United States, for the eastern district of 
Pennsylvania in the third circuit wherein John Cadwalader, collector of 
customs for the district of Philadelphia, is plaintiff and you are defendant 
in error to show cause if any there 7 why the judgment rendered against 
said plaintiff in error, as in said writ of error mentioned, shall not be cor- 
— and why speedy justice should not be done to the parties in that 

alf. 

Witness my hand this 29th day of November in the year of our Lord 
one thousand eight hundred and eighty-seven. 

Wma. BuTLer, 
Judge. 

I accept service of the above writ. 

FRANK P. PRICHARD, 
Att'y for def’t in error. 

Dec. 1, 1887. 

5000——1 


2 JOHN CADWALADER VS. ARTEMUS PARTPIDGE ET ‘AL. 


3 In the circuit court of the United States in and for the eastern dis- 
trict of Pennsylvania, in the third circuit. 


ARTEMUS PARTRIDGE AND THomas D. et | 
ardson, trading as —s and Richardson, No. 4, April session, 
JoHN CADWALADER, COLLECTOR OF CUSTOMS, | 1887. 
for the district of Philadelphia. ) 


UNITED STATES OF AMERIWA, 
Eastern district of Pennsylvania, ss : 

Pleas and proceedings before the honorable the judges of the circuit 
court of the United States in and for the eastern district of Pennsylvania, 
in the third circuit, of April session, 1887, No. 4. 

It is thus contained : 
4 Be it remembered that on the twenty-eighth day of March, in the 
year of our Lord one thousand eight hundred and eighty-seven, 
John Cadwaiader, collector of customs for the district of Philadelphia, by 
his attorney, John K. Valentine, esq., comes into court here,and files his 
petition for a writ of certiorari, in the words and figures following, to wit : 


5 Inthe circuit court of the United States for the eastern district of 
Pennsylvania, in the third circuit. 


The petition of John Cadwalader, collector of customs for the district 
of Philadelphia, respectfully represents : 

That a suit has been commenced by summons case againet him as de- 
fendant by Artemus Partridge and Thomas D. Richardson, trading as 
Partridge and Richardson, in the court of common pleas No. 4 for the 
county of Philadelphia, in the State of Pennsylvania, to March term, 1887, 
No. 323. 

That the said suit is brought on account of an act done by him under 
the revenue laws of the United States as collector of the customs for the 
district of Philadelphia, the said suit being to recover a certain sum of 
money paid fur and on account of the said plaintiffs to the said defendant 
as collector aforesaid as duties on certain merchandise. 

Your petitioner respectfully prays that the said cause may be entered on 
the docket of your honorable court, and proceeded in as a ¢ause therein 
originally commenced, and that a writ of certiorari be immediately issued 
by the clerk of your honorable court to the said court of common pleas 
No. 4 for the county of Philadelphia to send to the said circuit court of 
the United States the record and proceedings in said cause, according to | 
the provisions of the act of Congress in such case made and provided. 

And he will ever pray, &c. 

JOHN CADWALADER, 
‘ Collector. 


John Cadwalader, being duly sworn, says that the facts set forth in the 
above petition are true to the best of his knowledge and belief. 
JOHN CADWALADER. 


Sworn and subscribed befote me this 23d day of March, 1887. 
[SEAL. | | Ws. McLzay, 
Notary Public, Ph iladelph ia. 
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JOHN CADWALADER VS. ARTEMUS PARTRIDGE ET AL. 3 


I hereby certify, that as counsel for the above petitioner, I have exam- 
ined the proceedings against him, and carefully enquired into all the mat- 
ters set forth in the above petition, and that I believe the same to be true. 

JOHN K. VALENTINE, 
Att'y for Def’t. 


6 (Indorsed:) No. 4, April sessions, 1887. Cireuit court, United 

States, eastern district of Pennsylvania, in the third circuit. Arte- 
mus Partridge et al. vs. John Cadwalader, collector, &e. Petition for 
certiorari. John K. Valentine attorney for petitioner. Filed 28 March, 
1887. 


i And afterwards to wit, on the twenty-eighth day of March A. 

LD). 1887, on motion of John K. Valentine, United States attorney, 
a writ of certiorari for the removal of this cause from the court of common 
pleas of Philadelphia County to this court, allowed and issued, which, 
with the endorsement and return thereto, is in the words and figures fol- - 
lowing, to wit: 


8 United States of America, eastern district of Pennsylvania, 


Sct. 


The President of the United States, to the honorable the judge of the court 
of common pleas, 4, for the county of Philadelphia in the State of Penn- 
sylvania, greeting : 


Whereas, lately in your said court of common pleas, No. 4, a suit was 
commenced against John Cadwalader, collector of customs for the district of 
Philadelphia, by Artemus Partridge, and Thomas D. Richardson, trading as 
Partridge and Richardson, to your March term, 1887, No. 323, which said 
suit, as it is said, is still pending before you in the said court of common 
pleas No. 4 snitunsiahanl whereas, on the ——_ of the said John 
Cadwalader, collector &c., to the circuit court of the United States, for the 
eastern district of Pennsylvania, in the third circuit, on a suggestion sup- 
ported by proper evidence, that the said suit was brought on account of an 
act done by him, under color of his office, as collector of customs for the 
district of Philadelphia, the said suit having been brought to recover cer- 
tain moneys paid by the said plaintiff to the said John Cadwalader, col- 
lector &c., aforesaid, for duties on certain merchandise, &c., claimed to be 
due and owing from the said plaintiff to the United States of America, 
and praying that a. writ of certiorari may be immediately issued by the 
clerk of the said circuit court of the United States, directed to the said 
court of common pleas No. 4, to send to the said circuit court of the 
United States the record and proceedings in the said cause, according to 
the provisions of the act of Congress, in such case made and provided. 

Wherefore you are hereby commanded to transmit, under your seal, the 
record and proceedings of the said suit, with a]l things thereunto relating, 
unto the circuit court of the United States, to be holden at Philadelphia, 
for the eastern district of Pennsylvania, in the third circuit, on the first 
Monday of April next, plainly and distinctly, in as full and ample man- 
ner as it now remains before you ; together with this writ, so that the said 


4 JOHN CADWALADER VS. ARTEMUS PARTRIDGE ET AL. 


circuit court of the United States may be able therein to proceed and do 

what shall appear of right ought to be done. | 
Witness the honorable Morrison R. Waite, Chief-J ustice of the Supreme | 

Court of the United States, at Philadelphia, this 28 day of March, A. D. | 

1887, and in the 111th year of the sew! of the United States. | 
[SEAL. | SamueEL Bewy, Clerk of Circuit Court, U. 8S. 


9 _ (Indorsed:) No.4. C. P., No. 4, April sess., 1887. Circuit 
court, U.S. Partridge et al. vs. Cadwalader, collector &c. Writ of 
certiorari. Mch. 21, 1887, brot. into office. Filed 18 May, 1887. 


10 EXEMPLIFICATION, 


PHILADELPHIA COUNTY, 
ig State of Pennsylvania, set. : 
Among the records and proceedings of the court of common pleas No- 
4 for the county of Philadelphia, State of Pennsylvania, the following 
may be found as matter of file and record, at No. 323 of March term, 1887, 
to wit: 


Docket entries, March term, 1887. 


ARTEMAS ParrripGe, Tuomas D. RicHARDsoN, 
trading as Partridge and Richardson, Prichard, 323. Val- 
vs. > entine, ’Mch. 25, 


JOHN CADWALADER, COLLECTOR OF CUSTOMS FOR | 787. 
the district of Phila. : 

Sums. case. Exit Mch. 15, 1887. Ret. 1 Mon. April, 1887. Served 

Mareh 31, 1887. Certiorari irom circuit court of U.S. for E. D. of 

Penna. (of April sess., 1887, No. 4) bro’t into office Mch. 30,:1887. Narr 

\ & rule to plead filed. 

| Certified from the record May 12, 1887. 

| [SEAL. ] E. Linpsay, 


a Pro Pr ‘oth’ y. 
¥ 1] ARTEMAS PARTRIDGE AND THomAs D.) 

Richardson, trading as Partridge and | 

| Richardson, |C. P., No. 4. Meh. 
2 re. ( T.,1887. No. 323. 
| JOHN CADWALADER, COLLECTOR OF CUSTOMS 

; for the district of Philadelphia. 


[ssue summons case as above, retble. 1st Monday April, 1887. 
| | Frank P. Pric HARD, 
Atty. for Slffs. 


To Proth’y, C. P. 


Men. 15, ’87. 

(Endorsed :) 323. March term, 1887. C. P., No. 4. Partridge vs. 
| Cadwalader. Priecipe for sums. case. Filed Mar. 15, 1887. F. P. 
2 Prichard. | 
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JOHN CADWALADER VS. ARTEMCS PARTRIDGE ET AL. 


12 


Summons. 
Country OF PHILADELPHIA, ss.? 


The Commonwealth of Pennsylvanania to the sheriff of the county of 
Philadelphia, greeting : 


We command you that you summon John Cadwalader, collector of cus- 
toms for the district of Philadelphia, late of your county, so that he be 
and appear before our judges at Philadelphia, at our court of common 
pleas, No. 4, of the county of Philadelphia, to be holden at Philadelphia, in 
and for said county, on the first Monday of April next, there to answer 
Artemas Partridge and Thomas D. Richardson, trading as Partridge and 
Richardson, of a plea of trespass on the case, etc., and have you then and 
there this writ. 

Witness the honorable M. Russell Thayer, president judge of our said 
court, at Philadelphia, the 15th day of Mch., in the vear a Lord one 
thousand eight hundred and eighty— 

Geo. W. HAMERSLY, 
Pro Prothonotary. 


13 (Indorsed:) 323. Mch. term, 1887, court of common pleas, 
No. 4. Artemas Partridge et al. vs. John Cadwalader, collector. 
Summons case. F. P. Prichard. 


Served John Cadwalader, collector, &c., by giving to him, March 19th, 
1887, a true and attested copy of the within writ, and making known to 
him the contents thereof. 

So answers + 
JAMES G. GOSH, 

Deputy Sheriff. 


Jno. J. Rm@way, 


Sheriff. 
14 ARTEMAS PARTRIDGE ANDTHOMAS D.) 
RicHARDSON, trading as Partridge and | 
Richardson, (C. P., No. 4. Mareh 
vs. (term,1887. No. 323. 
JoHN CADWALADER, COLLECTOR OF CUSTOMS, 
KC. } 


Please enter my appearance for the defendant in the above case. 
JouHn K. VALENTINE, 
Atty. for Def’t. 
To Proth’y, C. P. 


(Endorsed :) No. 323. March term, 1887. C. P., No. 4. Partridge 
& Richardson et al. vs. John Cadwalader. Order for appearance for 
defendant. Filed Mar. 25, 1887. Pro Proth’y. John K. Valentine, U. 
S. atty. 


Sellen eel atten iain ~ 


JOHN CADWALADER VS. ARTEMUS PARTRIDGE ET’ AL. 


15 In the court of common pleas No. 4, for Phiiadelphia County, of 
March term, 1887. 


ARTEMAS PARTRIDGE ET AL, 
vs. No. 322. : 
JOHN CADWALADER, CoLLEctor, & Co. ' 


PHILADELPHIA COUNTY, 388: 


John Cadwalader, collector of customs for the district of: Philadelphia, 
late of the county aforesaid, was summoned to answer Artemas Partridge 
and Thomas D. Rich: irdson, trading as Partridge and Richardson, of a 
plea of trespass, on the case, ‘&e. W hereupon the said Artemus Partridge 
and Thomas D. Richardson, trading as Partridge and Richardson, by 

Frank P. Prichard, their attorney, complain. 
16 And also, for that whereas the defendant on the first day of 
March, in the year of our Lord one thousand eight’ hundred and 
eighty-seven, at the county aforesaid, was indebted to the plaintiff in fifty 
thousand dollars for goods then and there sold and delivered by the 
plaintiffs to the defendant at his request ; 

And also in the further sum of fifty thousand dollars, for goods then 
and there bargained and sold by the plaintiffs to the defendant at his re- 
quest ; 

And also in the further sum of fifty thousand dollars, for work then 
and there done and materials for the same provided by the plaintiffs for 
the defendant at his request ; 

And also in the further sum of fifty thousand dollars, for money then 
and there lent by the plaintiffs to the defendant at his request ; 

And also in the further sum of fifty thousand dollars, for, money then 
and, there paid by the plaintiffs for the use of the defendant at his re- 
quest ; 

And also in the further sum of fifty thousand dollars, for ‘money then 

and there had and received by the defendant for the use of the plaintiffs ; 

And also in the further sum of fifty thousand dollars, for money found 
to be due from the defendant to the plaintiffs on an account then and there 
stated between them ; 

And also in the further sum of fifty thousand dollars, for interest then 
and there due and payable for the forbearance by the plaintiffs at the 
defendant’s request for moneys before then due and owing trom the defend- 
ant to the plaintiffs. 

And the defendant afterwards, to wit, on the day and year last aforesaid, 
at the county aforesaid, in consideration of the several last mentioned 
premises, respectively then and there promised the plaintiff to pay them 
the said several last-mentioned moneys, respectively, on request ; yet the 
defendant hath disregarded his promises and has not paid any of the said 
moneys, or ony part thereof, to the damage of plaintiffs fifty thousand 
dollars. 

And therefore they bring suit, Ke. | 
FRANK. P. PRICHARD, 

Attorney for Plaintiffs. 
Mcu. 28, ’87. ’ 
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f (Indorsed :) Court of common oer No. 4. ee 


No. 323. March term, 1887. C. P. 4. Artemus Partri 
attorney. Filed Mar. 30, 1887. 


17 Bill of particulare. Name of importer (for all the importations), Partridge 
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JOHN CADWALADER V8. ARTEMUS PARTRIDGE ET AL. 7 


une et al. vs. 
John Cadwalader. Narr. in Assumpsit. F. P. Prichard, plaintiff’s 


di “a? 
‘ 
—_ ~~ 


County. 


Richardson. 
a 
: ae eT NREL Ae pay foe Amount of 
' | Description of goods. Name of veesel. | Whence imported | mate a i ‘duty 
| : _ 
‘ | ' 
— en | — ' 
I | Buttons..................... La Bourgogne....... SD uschsutientien | June 17, 1886 | 19. 20 
2 —  P6ebeen seceoneoeeeoss es 4 gemeees | —— Te | - a 39. 20 
3 | ;' --. St. Laurent. ...... ‘| Ot eeeecsecooes omy 7, 1886 9. 60 
ree err “2 
Date of Date ot pay- P- | Date of Sec- z, 
| Description of goods, | entry at cus-| mentof du- f~. Pm bmg _— ‘Fetary’s a 
tom-house. | ties in excess. the Treasury. decision. 
i . ee oes "ig : i 
Be ERE FE June 28,1886; Dec, 8, 1885| Dec. 8, 1886/ Dec. 8 1886 | Feb’y 26, 1886 
9 _. rs epee es 4. sé " ss “es 4. ot oé Ge 66 7 se iT) sé se + 
3 eens pentscsenctons 'July 22 “ | Nov. 6, “ | Nov. 6 “ | Nov. 6 “ oo 
: 
18 And afterwards, to wit, on the twenty-eighth day of July, A. 


D. 1887, the defendant, by his attorney, John K. Valentine, esq., 


comes into court here and files his plea in the words and figures fo 
to wit: 


In the circuit court of the United States, for the eastern district of 


Pennsylvania, in the third circuit, April sessions, 1887, No. 


vs. 


PARTRIDGE 
JADWALADER. 


And the said defendant, by John K. Valentine, esquire, his attorney, | 
comes and defends the wrong and injury, when, &c., and saith that he did om 
not undertake or promise in manner and form as the said plaintiffs have ag 
above thereof complained against him, and of this he puts himself upon ‘3 


the country. 


JoHN K. VALENTINE, 
Attorney for Defendant. 


19 (Indorsed :) No. 4, April sessions, 1887, in the circuit court of 
the United States, for the eastern district of Pennsylvania, in the 
third circuit. Partridge vs. Cadwalader. Plea of defendant. John K. 


Valentine, attorney for defendant. F iled 28 July, 1887. 


20 And, thereupon, it is ordered that a jury come to try the issue 


joined in this case. 


And afterwards, to wit, on the third day of October, A. D. 1887, come 


the parties aforesaid, and the — of the jury aforesaid being called, 


likewise come, to wit: Charles Moore, Alex. L. Crawford, 


Drayton, Michael Nisbet, John H. Rhoads, Edward H. Coates, William 


llowing, 


4. 


George 
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8 JOHN CADWALADER VS. ARTEMUS PARTRIDGE ET AL. 


Milligan, Royal Taft, Benjamin I. Taylor, Frederick S..Bletz, William 
W. Adams, Milton G. Potts, who are duly empaneled, returned, chosen, 
tried and sworn, or affirmed to speak the truth in the issue joined in this 
case. 

And afterwards, to wit, on the day and year last aforesaid, the jurors 
aforesaid, upon their oaths or affirmations aforesaid, respectively do say 
that they find specially as follows, to wit : 


21 In the cireuit court of the United States, eastern district of Penn- © 


sylvania. 
ARTEMUS PARTRIDGE ET AL, | 
vs. April sessions, 1887. . No 4. 
JOHN CADWALADER, COLLECTOR. 


Special verdict. 


The jury find that: 
1. In the year 1886 the plaintiffs were merchants in the city of Phil- 
adelphia, and the defendant was collector of the customs for the district 


of Philadelphia. 


2. The plaintiffs, on June 28, 1886, and July 22, 1886, imported into . 


the port of Philadelphia three cases of buttons, which were duly entered 
at the custom-house, and warehouse bonds were duly taken in the form 
hereto annexed. 

3. These buttons were entered for warehouse June 28: and July 22, 
1886, and the defendants liquidated the duties thereon on the 27th of 
July and the 14th of August, 1886, at the sum of $139.50, being at the 

rate of 45 per cent. on the value of the articles as- brass buttons, 
22 under section 6 of the act of March 3, 1883. This rate of duty 

was in accordance with the instructions theretofore issued by the 
Treasury Department. 3 

4. No protest was made by plaintiffs against this liquidation and no ap- 
peal was taken. : 3 | 

5. On November 6, December 4, and December 8, 1886,:plaintiffs made 
withdrawal entries of said buttons for consumption. In the meantime 
the ruling of the Treasury Department had been changed’ and, under in- 
structions from the Secretary of the Treasury, buttons of the character of 
those imported by plaintiffs were dutiable at 25 per cent.:ad valorem as 
buttons not specially enumerated or provided for. 

6. The defendant, as collector aforesaid, upon the entry of said buttons 
for consumption and the application of plaintiffs to withdraw them from 
the warehouse, exacted a duty thereon of 45 per cent. ad valorem as brass 
buttons. The plaintiffs, in order to obtain said buttons, paid, on Novem- 
ber 6, December 4, and December 8, 1886, respectively, the duty so ex- 
acted, and within ten days (after the withdrawal entry for consumption) 
made protests against the exaction of said duty and made due appeals to 
the Secretary of the Treasury, who, on February 25, 1887, affirmed the 
decision of defendant, whereupon the plaintiffs, on March 15, 1887, 
brought this suit. , 

7. The duty on said buttons at the rate of 25 per cent. ad valorem, as 
aforesaid, amounts to $85. The amount of duty thereon exacted by the 
defendant and paid by plaintiffs under protest was $139.50. The amount 
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JOHN CADWALADER VS. ARTEMUS PARTRIDGE ET AL. 9 


plaintiffs is the sum of $62. 
‘And the said jurors say that they are ignorant in point of law on which 

side they ought upon the facts to find the issue ; but that if the court 

23. should beof opinion that plaintiffs were obliged to protest against the 
liquidation made at the time of the entry of the goods for warehouse 

in order to take advantage of the legality of the exaction of the duties at the 

time of the entry for consumption, and application to withdraw from the 

warehouse, then they find for defendant ; but that if the court should be 

of opinion that plaintiffs’ protest, made within ten days of the defendant’s 

refusal to allow the goods to be withdrawn from the warehouse except 

upon payment of the duties in accordance with the liquidation made at 

the time of entry for warehouse, was in time, then they find for the plain- 

tiff in the sum of $62, with interest from December 8, 1886. 

No. 2758. | 

Warehousing bond. 

Know all men by these presents, That we, Partridge & Richardson, as 
principals, and F. W. Weigman, as sureties, are held and firmly bound 
unto the United States of America in the sum of $1,000, to be paid to the 
United States, for the payment whereof we bind ourselves, our heirs, 
executors, administrators, and assigns, jointly and severally, firmly b 
these presents. Witness our hands and seals, at the port of Philadelphia, 
this 14th day of July, 1886. 

Whereas, Certain goods, wares and merchandise, consisting of ten cases 
beads, ete., were originally imported at the port of Philadelphia, in the 
“La Burgogne” & R. R., whereof is master, from 
Havre and N. Y., on the 28th day of June, 1886. 

And whereas, The above bounden principals have this day entered the 
same at the port of Philadelphia, under the laws of the United States 
providing for the warehousing of merchandise in bond as per warehouse 
entry number 7,483, in which the said goods, wares, and merchandise 

are also described or set forth. 
24 Now, therefore, the condition of the above obligation is such, 

that if, within one year from the said date of original importation, 
the said goods, wares or merchandise shall be regularly and lawfully with- 
drawn from public store or bonded warehouse on payment of the legal 
duties and charges to which they shall then be subject, or if, after the ex- 
piration of one year, and within three years from the said date of original 
importation, they shall be so withdrawn upon the like payment with 10 
per centum added upon the amount of such duties and charges, or if, at 
any time within three years from the said date of original importation, 
they shall be so withdrawn for actual export beyond the limits of the 
United States, then the above obligation to be void, otherwise, to remain 
in full force. 


exacted by defendant over and above the amount claimed to be due by 


PARTRIDGE & RICHARDSON, 
W. O. HempstTEAD, Attorney. 
F. W. Wreeman, 
534 Franklin Street, 
Signed, sealed and delivered in the presence of 
J. H. ADAMS. 
5000———2 
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10 JOHN CADWALADER VS. ARTEMUS PARTRIDGE ET AL. 

25 And afterwards, to wit, on the twenty-eighth day of October, A. 
D. 1887, come the parties aforesaid, and this cause being called for 

argument on special verdict, and having been argued by counsel for the 

respective parties and duly considered by the court, it is ordered that 

judgment be entered on special verdict in favor of the plaintiffs for the 

sum of sixty-two dollars (862.00) with interest from December 8th, 1886. 

Whereupon judgment is entered accordingly. 
26 Unrrep Srares or AMERICA, 
hash il District of Pennsylvania, set . ' 


[, Samuel Bell, clerk of the circuit court of the United States of Amer- 
ica, for the eastern district of Pennsylvania, in the third cireuit, do hereby 
certify the forevoiny to bye a true and faithful COPY of the origina! record 
and proceedings in the ease of Artemus Partridge et al. vs. John Cad- 
walader, collector of customs for the district of Philadelphia, No. 4, April 
session, I8S87, on file and now remaining among the records of the said 
court, In my office. 

In testimy whereof, | have hereunto suberibed mv nathe andaffixed the 
seal of the said court,at Philadelphia, this 5th day of 1 kecember in the 
year of our Lord one thousand eight hundred and eighty-seven and of 
the Independence of the United States the one hundred and 12th. 

[SEAL. | SamueL BEL, 

: Clerl: of CL. 


(Indorsement on cover:) No. 3511. John Cadwalader, collector of 
customs for the district of Philadelphia, plaintiff in erfor, vs. Artemus 
Partridge and Thomas D. Richardson, trading as Partridge and Richard- 
son. EK. Pennsylvania. C.C. U.S. Filed December 16, ISS7. 
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Hun the Supreme Court of the lnited States. 


OcTOBER TERM, 1890, 


JoHN CADWALADER, en 
plaintiff in error, 


vr. 
PARTRIDGE AND RICHARDSON. J 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE EASTERN DISTRICT OF PENN- 
SYLVANIA. 


BRIEF FOR PLAINTIFF IN ERROR. 


THE CASE. 


The action below was brought by Partridge and Richard- 
son, defendants in error, against Cadwalader, collector of 
customs for the district of Philadelphia, to recover an ex- 
cess of duties illegally exacted on the importation of buttons. 
The only defense of the collector was that the notice of 
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dissatisfaction with his decision was not filed with him 
within the time required by section 2931 Revised Statutes. 
The case was tried before a jury which returned a special 
verdict. (Re word, page 3.) Upon the verdict the court 
entered a judgment for!S62 in favor of the plaintiff be- 
low. This writ is sued out on behalf of the collector to 
reverse that judgment. 


STATEMENT OF FACTS.. 


The facts as they are found in the special verdict may 
be briefly stated as follows: Partridge and Richardson 
imported three cases of buttons in two entries, one on June 
28, 1886, and the other on July 22 of the same year. 
The buttons were entered for warehouse and bonds given 
on these respective dates. On the 27th of July and 14th 

August, 1886, respectively, while the buttons were 
in the warehouse they were classified by the collector as 
brass buttons, dutiable at 45 per cent. ad valorem in 
accordance with the instructions of the Treasury De- 
partment, and the two entries were then liquidated by 
him and the duties on the two entries ascertained to be 
$139.50. No protest was made against this’ liquidation 
or appeal taken. ; 

Before the withdrawal of these buttons from ware- 
house, the Secretary of the Treasury changed his ruling as 
to the proper classification of such buttons in other impor- 
tations and held them subject to a duty of 25 per centum 
only. The buttons in question were withdrawn from 
warehouse for consumption on November 6, December 
fand 8, 1886, and the duties as ascertained and liqui- 
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dated on the 27th of July and the 14th of August, 7. e., 
$139.50, on the basis of a rate of 45 per cent. ad valo- 
rem, were exactéd from the importers. ‘They paid the duty 
to get the goods and gave to the collector written notices 
of dissatisfaction within ten days from the withdrawal en- 
tries, and made due appeals to the Secretary of the Treas- 
ury, who on February 27, 1887, affirmed the decision of 
the collector. The action was brought in due time after 
such decision. 
The conelusion of the special verdict is as follows: 
And the said jurors say that they are ignorant in 
point of law on which side they ought upon the facts 
to find the issue; but that if the court should be of 
opinion that plaintiffs were obliged to protest against 
the liquidation made at the time of the entry of the 
goods for warehouse in order to take advantage of 
the (il) legality of the exaction of the duties at the 
time of the entry for consumption, and .pplication to 
withdraw from the warehouse, then they find for 
defendant, but that if the court should be of opinion 
that plaintiff’s protest, made within ten days of the 
defendant’s refusal to allow the goods to be with- 
drawn from the warehouse except upon payment of 
the duties in accordance with the liquidation made at 
the time of entry for warehouse, was in time, then 
they find for the plaintiff in the sum of $62, with 
interest from Dee. 8, 1886. 


ASSIGNMENT OF ERROR. 


The cireuit court erred in giving judgment for the 
plaintiffs on the special verdict and in not giving judg- 
ment for the defendant. 
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ARGUMENT. 

This case is submitted to be considered with the case of 
Merritt, coll ctor, plaintiff in Crror’. VBe Cimeron, No. S4 oll 
the present docket of this court. It presents substantially 
the same question that was argued in thi at case. The 
question is whether it is proper for the colléc ‘tor to liqui- 
date the duties in due course on the entry for warehouse, 
or whether he must delay the liquidation uptil the with- 
drawal from warehouse. | ; 

In both eases there was no liquidation in fact at the time 
of the final withdrawal entry. The only Jiquidation in 
each case was on the entry for warehouse. [£ it was prop- 
erly had when it was had, then the protest was not within 
the limit of ten days prescribed by section 2931 Revised 
Statutes. The only difference between this and the Cam- 
eron Case is in the fact that in 1880, whep the impor- 
tation was made in the Cameron Case, the ruling of the 
Department was that protest need not be filed until within 
ten days after the withdrawal entry of goods entered 
in bond for warehouse (Treasury Decision No. 2809, 
May 15, 1876); while in 1886, when the importation 
was made in the present ease, the ruling had‘been changed, 
and the protest to be effective was required] to be made 
within ten days from a liquidation had upon the ware- 
house entry (Treasury Decision No. 6895, May 2, 1885). 
In this case, therefore, the Government is not embarrassed 
by a ruling of the Treasury Department in eqnflict with the 
construction which it seeks to have put upon the statutes. 

The relevancy and bearing of the finding, that the Sec- 
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retary of the Treasury changed the classifications of 
buttons of this kind after the liquidation here and before 
withdrawal is not very clear, Such a change of ruling 
certainly was not a change of the provisions of the tariff 
law. <A decision by the Secretary or by a court reversing 
a previous erroneous ruling of the Department is of no aid 
to an importer who has not duly protested against a similar 
ruling with respect to another importation. The importer 
must make his own construction of the tariff law, and to 
save his rights thereunder must protest against any other 
constrvetion without regard to the ruling of the Secretary. 

Nor has the finding any significance in connection with 
the condition ot the bond. That condition is, that *if 
within one year from the date of importation the goods 
shall be withdrawn “on payment of the legal duties and 
charges to which they shall then be subject, or if, after 
the expiration of one year and within three vears from 
the said date of original importation, they shall be so 
withdrawn upon the like payment, with 10 per cenfam 
added upon the amount of such duties and charges.” 
The new ruling of the Treasury as to classification did 
not make the buttons liable to any different duty in law 
at the time’of liquidation from that to which they were 
subject at the time of withdrawal. 

It is claimed on behalf of the United States— 

i. That the decision of the collector as to rate and 
amount of duties is final and conclusive, unless a protest 
is filed within ten days from the ascertainment and collee- 
tion of those duties by the proper officers of customs. 

2. That in cases of goods entered in bond the ascertain- 


ment and liquidation follow in due course their inspec- 
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tion and appraisal upon their entry for warehouse, with- 
out regard to the time of their withdrawal. 

3. That a failure to protest against such ascertainment 
and liquidation makes the same final and conclusive of the 
amount to be paid on withdrawal. . 

Section 2931 provides that on ‘the entry of any 
merchandise the decision of the collector -as to the 
rate and amount of the duties shall be final and con- 
clusive against all persons interested therein “ unless 
the importer shall within ten days after the ascertain- 
ment and liquidation of the duties hy the proper office vs 
of the customs, as We l] in cases oT merchandise enters d 
in bond as jor consumption, give notice in writing to 
the collector on each entry if dissatisfied with his 
decision.” 

The goods in this case were entered in bond. The 
question is then when the ascertainment and liquidation 
of goods entered in bonds properly takes place. Section 
2964, which is the section authorizing the bonded and 
warehouse system, provides that goods of importers in the 
bonded-warehouse shall be— 
Subject at all times to their order, apon payment 
of the proper duties and expenses, to he ascertained 

Oil due entry thereof for mare housing. 

Section 2970 provides that any merchandise in a bonded 
warehouse may be withdrawn within one year from im- 
portation on payment of “ the duties and charges to which 
it may be subject by law at the time of such with- 
drawal,” and. that after one year and until the end of three 
vears from the date of importation the merclAindise “ may 
be withdrawn for consumption on payment ,of the duties 
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assessed on the original entry and charges” and 10 per 
cent. added thereto. 

It is manifest from these two sections that it was the 
intention of Congress that there should be an ascertain- 
ment and liquidation of duties on goods entered in bond 
on their entry for warehouse. Of course, this can not be 
construed to mean that the liquidation is to take place 
before the entry for warehouse, or exactly at the time 
the entry is made, because that would be impossible. The 
only reasonable construction is that liquidation is to be 
had in due course on the warehouse entry just in the same 
way as liquidation is had in due course on an entry for 
consumption after inspection and appraisal. 

The provision in section 2970, R.S.. that the duties to 
be paid on withdrawal within one vear shall be those to 
which the goods are subject at the time of withdrawal, is 
only an express reservation of the power of Congress to 
change, by law, the duty on goods in warehouse, and was 
passed probably because of the discussion in the case of 
United States vs. Benson (2 Clifford, 520). Congress could 
not have intended that goods in warehouse for more than 
one vear should be ‘liable to a different duty from that 
assessed upon those withdrawn betore the expiration of the 
year, except in the additional 10 per cent. The ease of 
Fabbri vs. Murphy (95 U.S., 191), leaves no doubt that 
the words “duties * * * to which it may be subject 
by law at the time of such withdrawal,” and the words 
“duties assessed on the original entry,” as the two phrases 
occur In section 2970, mean the same thing. All goods in 
in the warehouse are liable, therefore, to the payment of 
duties assessed upon the original entry. 


s 


The language of the con ition of the bond has no more : 
significance than that of section 2970, and _is-only a con- 
tractual agreement that Congress may have power to 
change, by law, the tariff on warehoused roods, 

Section 2983 shows that the duties payable ‘on entering 
the goods in bond shall not be varied on withdrawal, so 
far at least as the duties depend on the dutiable value of 
the goods. If the law is changed, as it was in Fubbri 
vs. Murphy, a reliquidation must of course be:had. 

(yoods entered in bond and those entered for consumM p- 
tion are treated very much in the same way. <A bond is 
given in double the amount of the estimated duties on the 
original entry. The goods are then landed, and weighed, 
measured or gauged, One-tenth of packages are then sent 
to the appraiser’s stores, and after appraisal the collector 
ascertains and liquidates the duties. (See Regilations of 
the Treasury, ISS }, iis to croods entered for consumption, 
articles 335 to 558 inelusive. As to goods entered in 
bond, see articles 667-677 iaclusive.) Article 677 applies 


to goods entered in bond, and is as follows: 


The apprais rs having reported on the invoice ; the 
weigher, gauger, or measurer, having made his return 
of the quantity; the damage, if any, having been 
ascertained : and the dutiable value of the merchan- 
dise, and cuties, finally determined, the importer, 
consignee, or agent, may withdraw the goods from 
warehouse, ; . 

; 
It is respectfully insisted therefore that the statutes and 
regulations provide for an ascertainment and ‘liquidation 
of the duties on goods entered in bond in due course on 


, 
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that warehouse entry, and that this must be the ascertain- 
ment and liquidation referred to in section 2931, in the 
words “in cases of merchandise entered in bond.” 

In neither the Cameron case nor in this, was there any 
liquidation, except that had on the warehouse entry. 
The amount fixed thereby was required to be paid on 
withdrawal. 

The language of Mr. Justice Strong in Westray’s Case 
(18 Wallace, 322) and its bearing on the question here in- 
volved has been commented on in the brief for the coliec- 
tor in the Cameron Case No. 84, to which reference is 
made. It is sufficient to say here that the remark made 
by the learned justice in Westray’s Case to the effect that 
the ascertainment and liquidation made on the warehouse 
entry was in practice only an estimate of duties, would not 
be true if applied to the practice by the Treasury Depart- 
ment in 1886, when the facts of the case at bar occurred. 
This clearly appears from Treasury decisions 6895 and 
7982 and the opinion of the Solicitor of the Treasury, 
given at length in the appendix to the brief for the 
United States in the Cameron Case. 

In regard to the case of Iselin vs. Barney (5 Blatchford, 
185); cited for the defendants in error, it must be said 
that the decision is of no authority after the decision of 
this court in Watson vs. Barney (92 U.S., 449). The 
case of Iselin vs. Barney was decided on the theory that 
the act of 1857 in its provision for protest to be filed 
within ten days after the entry, applied to the decision of 
the collector upon the rate and amount of duties, whereas 
that act in fact only had application to the collector's 


No. 311. October Term, 1890. 


in the Supreme Court of the United States. 


John Cadwalader, Collector, 


Plaintiff in Error, 
Vs, 


Artemus Partridge and Thomas D. Richardson, trad- 
ing as Partridge & Richardson, 


Defendants in Error. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES Fo! 


rHE EASTERN DISTRICT OF PENNSYLVANIA, 
BRIEF FOR DEFENDANTS IN) ERROR. 


FRANK P. PRICHARD, 


COUuUNSE! hor Lieten fants li / ‘7? ? 


Allen, Lane § Seott, Pre, Phibe 


IN THE SUPREME COURT OF THE UNITED 
STATES. 


John Cadwalader, Collector, 


VS. 
October Term, 18g0. 
Artemus Partridge and Thomas D. No. 311. 


Richardson, trading as Pariridge 


& Richardson. 


BRIEF FOR DEFENDANTS IN ERROR. 
This case presents but a single point, viz. :— 


If an importer enters goods for warehouse, and subse- 
quently and within a year from the time of such entry makes 
a withdrawal entry for consumption, is his protest against 
the exaction of illegal duties on such withdrawal entry, in 
time if made within ten days thereafter, or must his protest 
have been made within ten days after the original liquidation 
made by the collector at the time of warchouse entry ? 


By section 4 of the act of March 28th, 1554, to Stat L., 


271, goods entered for warehouse might remain for three 


years, and might at any time within that period be withdrawn 
for consumption upon payment of the duties. The language 
of the section is as follows :— 


‘That all goods, wares and merchandise, which may be hereafter 
‘‘ duly entered for warehousing under bond, and likewise all merchandise 
‘‘now remaining in warehouse under bond, may continue in warehouse, 
‘‘ without payment of duties thereupon, for a period of three years from 
‘‘the date of original importation, and may be withdrawn for consump- 
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“tion on due entry and payment of the duties and charges, or ,upon 
“entry for exportation, without the payment of duties, at any time 
‘‘ within the period aforesaid; in the latter case the goods to be subject 
‘only to the payment of such storage and charges as may be due 
“thereon: Provided, however, That where the duties shall have. been 
‘‘ paid upon any goods, wares or merchandise entered tor consumption, 
‘‘ said duties shall not be refunded on exportation of any such goods, 
‘‘ wares or merchandise without the limits of the United States: And 
‘* provided further, That there shall be no abatement of the duties or 
‘allowance made for any injury, damage, deterioration, loss or leakage 
‘ sustained by any goods, wares or merchandise whilst deposited in any 
‘‘ public or private bonded warehouse established or recognized by this 
"ee." 

This act contemplated but one liquidation of the duties. 
The practice under it was to make a rough estimation of the 
duties for the purpose of fixing the amount of the bond at 
the time of entry, and then to examine and appraise the 
soods and liquidate the duties as soon as could conveniently 
be done after the entry. (See Iselin vs. Barney, 5 BlatcKford, 
155.) ) 

By the fifth section of the act of March 3d, 1857 (11 ‘Stat., 
L., 195), the decision ot the collector as to duties was made 
final and conclusive, unless protest was made by the importer 
within ten days after entry. The language of this section 
is as follows :— : 

‘ That on the entry of any goods, wares and merchandise imported 
‘on and after the first day of July aforesaid, the decision of the ‘collec- 
‘tor of the customs at the port of importation and entry, as to their 
‘liability to duty or exemption therefrom, shall be final and coriclusive 
‘against the owner, importer, consignee or agent of any such goods, 
‘wares and merchandise, unless the owner, importer, consignee 
‘or agent shall, within ten days after such entry, give notice to 
‘the collector, in writing, of his dissatisfaction with such decision. 
setting forth therein distinctly and specifically his grounds of objection 
‘* thereto, and shall, within thirty days after the date of such decision, 
‘appeal therefrom to the Secretary of the Treasury, whose decjsion on 
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‘such appeal shall be final and conclusive ; and the said goods, wares 
‘“and merchandise shall be liable to duty or exempted therefrom ac- 
‘cordingly ; any act of Congress to the contrary notwithstanding, unless 
‘suit shall be brought within thirty days after such decision "for any 
‘duties that may have been paid, or may thereafter be paid, on said 
‘goods, or within thirty days after the duties shall have been paid in 
‘‘cases where such goods shall be in bond.”’ : 
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Under this act a question arose whether the ten days ran 
from the entry for warehousing or the subsequent entry for 
consumption, and it was held in Iselin vs. Barney, szpra, that, 
as, owing to the time required for appraisement, the liquidation 
did not usually take place within ten days after the entry for 
warehousing, the words must be construed to refer to the 
subsequent entry for consumption. 


By section 14 of the act of June 30th, 1864, 13 Stat. 
L., 214 (now section 2931, Rev. St.), Congress, in order to 
remove all question on this point, enacted that the decision 
of the collector should be final unless the importer protested 
“within ten days after the ascertainment and liquidation by the 
‘proper officers of the customs as wwel/ in case of merchandise 
“entered in bond as for consumption. The language of the 
section is as follows :— 


‘That on the entry of any vessel or of any goods, wares or merchan- 
‘‘dise, the decision of the collector of customs at the port of importa- 
‘tion and entry, as to the rate and amount of duties to be paid on the 
‘*tonnage of such vessel or on such goods, wares or merchandise, and the 
“ dutiable costs and charges thereon, shall be final and conclusive 
‘‘ ayainst all persons interested therein, unless ‘he owner, master, com- 
‘*mander or consignee of such vessel, in the case of duties levied on 
‘tonnage, or the owner, importer, consignee or agent of the merchan- 
‘‘dise, inthe case of duties levied on goods, wares or merchandise, or the 
‘cost and charges thereon, shall within ten days after the ascertainment 
‘‘and liquidation of the duties by the proper officers of the customs, 
‘* as well in cases of merchandise entered in bond as for consumption, 
‘ give notice in writing to the collector on each entry, if dissatisfied with 
‘* his decision, setting forth therein, distinctly and specifically, the grounds 
‘‘of his objection thereto, and shall, within thirty days after the date of 
‘* such ascertainment and liquidation, appeal therefrom to the Secretary 
‘‘ of the Treasury, whose decision on such appeal shall be final and con- 
‘‘clusive ; and such vessel, goods, wares or merchandise, or costs and 
‘‘ charges, shall be liable to duty accordingly, any act of Congress to 
‘‘the contrary notwithstanding, unless suit shall be brought within 
‘‘ninety days after the decision of the Secretary of the Treasury on 
‘such appeal for any duties which shall have been paid, before the date 
‘of such decision on such vessel, or on such goods, wares or merchan- 
‘‘dise, or costs or charges, or within ninety days after the payment of 
‘* duties paid after the decision of the Secretary. And no suit shall be 
‘‘maintained in any court for the recovery of any duties alleged to have 
‘*been erroneously or illegally exacted until the decision of the Secre- 
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‘tary of the Treasury «hail have been first had on such appeal, unless 
“said decision of the Secretary shall be delayed more than ninety days 
‘‘ from the date of such appeal in case of an entry at any port éast of 
‘‘the Rocky Mountains, or more than five months in case of an entry 
‘west of those mountains.”’ | 

‘ 

At the time of the passage of this act the law provided for 
but one rate of duty both on goods entered in bond and for 
consumption, and this duty was fixed by a liquidation made 
by the collector in due course after the first entry of the 
goods. As the rate of duty paid on withdrawal for;con- 
sumption was fixed by the liquidation made upon the entry 
in bond, it is clear that ifthis act stood alone the importer was 
bound to protest within ten days trom that liquidation. 


About two years subsequent to the act of 1864, Congress 
passed the act of March 14th, 1866, 14 Stat. L., 8 (now sec- 
tion 2970, Rev. Stat.). This made a change in the warehouse 
system and provided that the importer might withdraw the 
merchandise within one year upon payment of “ the duties 


‘and charges to which it may be subject by law a¢ the time of 


‘such withdrawal,” and that he might withdraw then? after 
one year and within three years upon payment of “ the duties 
assessed on the original entry and charges, and an addbptional 
“duty of ten per centum.” The language of the act is as 
follows :— 


‘That on and after the passage of this act, and until the first. day of 
‘* May, 1866, any goods, wares or merchandise under bond, in ariy pub- 
‘lic or private bonded warehouse, upon which the duties are ynpaid, 
‘may be withdrawn for consumption, and the bonds canceled 6n pay- 
‘‘ment of the duties and charges prescribed by law; and any ‘goods, 
“wares or merchandise deposited in bond, in any public or private 
“bonded warehouse, on and after the first day of May aforesaid, and all 
‘‘ goods, wares or merchandise remaining in warehouse, under bond, 
‘on said first day of May, may be withdrawn for consumption, within 
‘‘one year from the date of original importation, on payment. of the 
‘duties and charges to which they may be subject by law at the time of 
‘such withdrawal ; and after the expiration of one year from the date of 
‘original importation, and until the expiration of three vears from said 
‘‘date, any goods, wares or merchandise in bond as aforesaid may be 
‘withdrawn for consumption on payment of the duties assessed ‘on the 

“original entry and charges, and an addition: il duty of ten per centum 

“fof the amount of such duties and charges.”’ i 


a 


5 


As re-enacted in the Revised Statutes (section 2970), this 
reads :-—— 

‘* Any merchandise deposited in bond in any public or private bonded 
‘warehouse may be withdrawn for consumption within one year from 
‘the date of original importation, on payment of the duties and charges 
‘to which it may be subject by law at the time of such withdrawal ; and 
‘after the expiration of one year from the date of the original importa- 
‘tion, and until the expiration of three years from such date, any mer- 
‘‘chandise in bond may be withdrawn for consumption on payment of 
‘‘the duties assessed on the original entry and charges, and an addi- 
‘tional duty of ten per centum of the amount of such duties and 
‘ charges.”’ 

It will be seen that this act contemplates two different 
rates of duty according to the time of withdrawal—one based 
on the original assessment or liquidation, the other to be as- 
certained according to the law at the time of withdrawal. It 
is clear that under this act if the importer does not withdraw 
within one year, but does within three years, inasmuch as the 
duty is imposed according to the original liquidation, the im- 
porter is bound by it unless he protested within ten days from 
its date. A different question, however; is presented if he 
withdraws them within one year. In that case the duty is 
not necessarily based on the original liquidation,’ but upon an 
ascertainment at the time of withdrawal. The finding of the 
collector at the time of entry in bond is not conclusive as to 
the rate of duty without a further finding by him at the time 
of withdrawal that such duty is the duty then imposed by 
law. Here, therefore, is a new liquidation not contemplated 
by the act of 1864, but within the provision of that statute, 
giving the importer ten days from the liquidation in which to 
appeal. The test of this is a simple one. Suppose that after 
the goods are entered in bond and a liquidation of the duties 
made the law is changed and a lower rate of duty imposed. 
The act of 1866 gives the importer the right to have the 
duties assessed at the lower rate. Suppose now the collector 
refuses to change the rate of duty and collects the original 
rate, will it be contended that the importer is bound by this 
because he did not protest within ten days of the original 
liquidation, which at the time was undoubtedly proper? Yet 
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this is the result if it is held that the protest must always; be 
filed within ten days of the original liquidation. 

In the case of Westray 7s. U.5S., 18 Wall, 329, Justice 
Strong, in referring to withdrawal entries, uses the following 
lancvuage: “ Equally true is it that he has ample means of 
“knowledve of the sccond or corrected lquidation—that 
“made at the time of the withdrawal entry. One of the eon- 
‘ditions of his bond is that he pay the amount of duties to be 
‘ascertained under the laws then existing or thereaftef en- 
‘acted. Tle. is thus informed that there 1s to be another 
‘liquidation, avd that tie law requires tt lo b nt rte at the time 
‘chen le shall make his witlutrawal entry, and when the duties 

ty pp hea , a ° 
: 


Taken in their ordinary signification, the words “ on pay- 
‘ment of the duties and charges to which they may be sub- 


eo I>y law at the time of withdrawal” do not mean the 
1 words “on payment of the duties assessed on 
“the original entry.” It 1s impossible to suppose thaf the 
draughtsman could have so intended, and the fact that in 
dealing with two distinct classes of goods he used the two 
different phrases referred to strengthens the supposition‘ that 


he mtended lo apply al different rule to each class of coods, 


and varicd his language accordingly. Even if there-is a 
doubt-as to the meaning that doubt must, under the recent 
decision of Tartranft cv. Wereman, 121 U.S, Rep., 609, be 
solved tn favor of the importer. ; 

It is submitted, therctore :— : 


1. That the importer who withdraws goods for consump- 
we ae ¢ 
tion is bound to pay only the duty imposed by law at the 
. e 
time of such withdrawal. ‘ 

2. There must, therefore, be a decision of the collector at 


the time of such withdrawal as to the proper rate of duty. 


3. Such decision, however expressed, is a liquidation: and 
a protest within ten days thereafter is in time. ae 
FRANK P. PRICHARD, . 
Counsel por Defendants in Brror. 
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BROOKE MACKALL VS. GEORGE W. CASILEAR ET AL, 


1 Original Bill and Exhibits. Filed June 1, 1885. 
sill of Complaint, Filed June 1, 1885. BR. J. Meigs, Clerk. 


Supreme Court of the District of Columbia. 
BROOKE MAcKALL, Jr.. 7 
vs. 

GEORGE W. CasILeEAR & JANE CasILEARr, His 
Wife; Leonard Mackall & Rosalie Mackall, 

His Wife; Don Barton Mackall, Benjamin + Equity. No. 9470. 
Mackall, Louise Owens & Thomas Owens, 
Her Husband ; Catherine Christy & Robert 
Christy, Her Husband; Edmund Brand &« 
Mary E. Keller. 


The complainant, Brooke Mackall, Jr., brings this his bill against 
the above-named defendants, and says: 


Ist. 


Ile is a citizen of the United States and a resident of the District 
of Columbia. 

The defendants are all citizens and residents of the District of 
Columbia except Benjamin Mackall, who resides at 


Leonard Mackall, Don Barton Mackall, and Benjamin Mackall 


are prothers ol complainant, ana Lu -e (Owens and Catherine 
2 Christy are his sisters—all being the sole surviving children 


ol brooke Mackall. Sr. anid Martha Mackall. Iris wife, both of 
whom are now deceased; the said Rosalie Mackall being the wife of 
Leonard Mackall: Thomas Owens being the husband of Louise 
Owens, and Robert Christy being the husband of Catherine Christy. 

The suid Kdmund Brand “nd Mary Ie ly « ller are residents of the 
District of Columbia, and are the sole surviving children and heirs 
of Louis Brand, hereinafter described as trustee in a certain deed of 
trust, a subject of controve rsy In this sult 


2nd. 


} 


On or about December 2]st, 1865, complainant became the owner 
in fee simple, through a conveyance to him from Charles W. Pairo, 
George Randolph, executor of Jasper Cole, and Brooke Mackall, Sr., 
they having the power and authority to convey such fee simple es- 
tate, of a considerable number of lots in thi city of Washington, L). 
C., described therein as follows: 

Square No. 95, lot No. 


to 
: 


‘ és a, sé ‘6 4 X 7 

sé ‘é ol. ‘ee ss -_ 

a “cc 41. as ‘ 1D. 

bs rT 49 éé ‘6 > 
ome a 

3 Square No. 43, lot No. 5. 
sé éé yt} sé és }? 
. ; am: 
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Square 2 No. 62, lot No. 10. 
6 lO oe 
Said conveyance is on record in Liber R. M. H. No. 7, at folios 
75, We., 1n the land records of the District of Columbia, and a copy 
thereof is herewith filed as “ Exhibit A.” 
od. ‘ 
Complainant further says that on or about the 5th day of May, 
1866, he executed two promissory notes to the order of Brooke 
Mackall, Sr., dated that day and by the terms thereof due in thirty 
days, with interest from such date—one for three hundred fnd fifty 
dollars and the other for two hundred and forty-six & 4, dollars— 
and also executed a deed of trust purporting to secure the payment 
thereof to said Brooke Mackall, Sr., as trustee, the same being ac- 
knowledged vVefore said Brooke Mackall, Sr., as notary pubiie, upon 
the following described of the said lots owned by him through the 
conveyance described in paragraph 2 of this bill, to wit: 
Square No. 5, lot No. 2: 


“ “ 56, “ “ 12, two parts thereof ; , 

” “ 76, “ “ 14,17, & part lot 13, ; 
4 more fully described in said deed of trust, a copy : of which 
is annexed as “Exhibit B,” the same being recortied June 

oth, 1867. 


Complainant says that in truth and in fact there was no consid- 
eration for the said notes, but they were made for the accommoda- 
tion of said Brooke Mackall, Sr., and in order that they might be 
used for the purpose of borrowing money thereon for the benefit of 
said Brooke Mackall, Sr., as much as for the benefit of complainant; 
but no money was ever borrowed thereupon, and it was not intended 
that any claim should ever be set up against the complainant upon 

said notes or either of them, and there was no default of payment of 
the same. 

About seven years thereafter, a variance occurring between com- 
plainant and his father, and his father having possession of said 
notes, he, without the consent or knowledge of complainant, adver- 
tised the said property, except one subdivision of lots 13 oe & 14, in 
square 76, known as subdivision A thereof, which in the meantime 
had been otherwise disposed of by complainant. 

A copy of said advertisement is filed herewith as “ Exhibit C.” 
Said advertisement was published only on three successive days, 

the 12th, 13th, and 14th days of June, 1873, as shown 
Oo upon the face thereof, the first insertion being on the 12th 

day of June and the sale to be made on the 14th day of June, 
while according to the requirements of said deed of trust Such pub- 
lication should have been sixty days. The said sale was intended 
to be kept concealed from the complainant. It was not held upon 
the premises, but at the rooms of the auctioneers, and there were in 
fact no bidders present at such sale, but, at the instance of said B. 
Mackall, Sr., it was struck off nominally to one Joseph B. Hill, but 
really for the benefit of said B. Mackall, Sr., himself, no mohey what- 
ever being paid by said Hill, and his name was used only to present 


s 
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the appearance of such sale not being made by the trustee to him- 
self, and that he might not appear to be a purchaser at his own sale. 
It was a scheme devised by said B. Mackall, Sr., to divest said com- 
plainant of his property and to obtain it himself withont paying 
anvthing whatever for it. In pursuance of such scheme a deed (filed 
as exhibit “ D”) was executed by said B. Mackall, Sr., as trustee, to 
said Joseph B. Hill for the nominal sum of $2,000, but in reality no 
money was paid therefor either by said Hill to said trustee nor 

by him or said trustee to complainant; and complainant 
6 charges that by reason of the premises said deed to said J. B. 

Hill was void and of no effect, and that all subsequent con- 
veyances depending thereupon are void and of no effect as to com- 
plainant. 


4th. 


Complainant further says that on or about March 13th, 1867, he 
executed a conveyance to Richard T. Morsell (filed herewith as 
“Exhibit FE”) in trust upon the following property, to wit: 

Square No. 41, lot No. 15; 

. “a * *-@ | 
such conveyance being to secure the payment of $1,000 to said B. 
Mackall, Sr., stated to be due In one year from the date of such deed 
of trust. Said note was endorsed over to Clark Mills and wife, but 
the same was paid in full and is admitted to have been paid in full 
in a subsequent deed, to which said trustee and said Mills and wife 
are parties, referred to in the next paragraph of this bill 


oth. 


Complainant further says that on or about July 14th, 1568, a deed 
was executed (filed herewith as “ Exhibit I”) by said Richard T. 
Morsell, of the first part, Clark Mills and wife, of the seeond part, 
complainant, of the third part, and one Louis Brand, of the 

fourth part, reciting the deed deseribed in the fourth para- 
7 eraph of this bill (* Exhibit E”), the transfer of said note of 

$1,000 mentioned therein to the said Clark Millsand wife, and 
the payment thereof to them by complainant, and reciting also an 
indebtedness of complainant to Brooke Mackall, Sr., of $2,000, pay- 
able six months after the date thereof, and conveying the said prop- 
erty described in “ Exhibit F,” to wit: 

Square No. 41, lot. No. 15; 

" . ; 
in trust to said Louis Brand, as trustee, to secure the payment of the 
said indebtedness so recited of 82,000 to Brooke Mackall, Sr.: but 
complainant says that in truth and in fact said note of 32,000 was 
also an accommodation note and made to raise money Upon for the 
common benefit of both parties; but nosuch money was ever raised, 
and there was no consideration for said note. 


ss és 


», 


6th. 
Complainant further says that about five years thereafter, there 
then occurring a variance between his father and himself, as stated 
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in the third paragraph to this bill, in pursuance of a similar sqheme 
to obtain the property of complainant to himself, as heretofore al- 
leged in regard to the property held by himself as trustee, 
8 said B. Mackall, Sr., procured the said Louis Brand to adver- 
tise the said property for sale, as shown by copy of advertise- 
ment, herewith filed as “ Exhibit G.” ay 
Said advertisement, instead of having been published three weeks, 
as the deed of trust prescribed, was published only for the period of 
three days, commencing May 25d, 1873, and was advertised ,only 
four times, the sale being made May oth, 1S73. It was ‘done 
Without the consent or knowledge of complainant and without 
any written request, as prescribed, and the place of sale was at 
the private rooms of the auctioneers. There were no bidders 
at the sale; but, at the instanee of said B. Mackall, Sr., the following 
property, part of the said property contained in said deed of trust, 
to wit, square 41, lot 15, Nos. 2,5.4,5, subdivisions of lot 5, in square 
45, was struck off to said Joseph Bb. Hill at the nominal suin of 
$2,000, he, however, paying no money therefor whatever afid it 
being well understood and agreed that the real purchaser wits the 
said B. Mackall, Sr., and no pavinentor aecount thereof wag ever 
made to the complainant; thereupon a conveyance was prepared 
by said B. Mackall, Sr., in his handwriting, and was executed by 
said Louis Brand, trustee, to said Joseph B. [Lill, a eopy of which is 
filed as * Exhibit EL” . 
0 ( mplainant charges that the said sale and the saidédeed 
In pursuance thereof were inoperative, null, and void, and 
eonveyed no title to said Joseph B. Hill, and all subsequent: con- 
veyanees resting thereupon are by reason of such invalidity ‘inop- 
erative, null, and void as to this complainant. 


7th. 


Complainant further says that six days after the date of the deed 
mentioned in paragraph 6 the said Joseph B. Hill exeeuted a con- 
vevance, copy of which is filed herewith as “ Exhibit [,” dated 
August 4th, 1875, of the following property, to wit: be 

Square 45, lot 5, subdivisions 2 & 3; 

0 6, two parts of lot 12; 
0, lot ye 
to John C. McKelden and Edward MeB. Timoney, as trustees, to 
secure a note of 83,000 of said B. Mackall, Sr., to PF. A. Casilear. due 
In one year from the date thereof. Said trustees and said@¢F. A, 
Casilear had full knowledge at the time of the defects of title herein 


) 
sé es 
‘ 


mentioned, both by the record and otherwise, and were not boaa fide 
purchasers or creditors as to the said property mentioned in said 


conveyance (Exhibit “ 1”). ; 
Sth. ; 
10 In October, 1874, default having been made by the said 


B. Mackall, Sr., in the payment of his said note of 33,000 to 
said I’. A. Casilear, the said trustees, MeKelden and McB. Timoney, 
advertised the said property described in the deed of trust to them, 


. 
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as appears in paragraph 7 of this bill, for sale; whereupon this 
complainant, at the day and place of sale so advertised, and before 
the sale, read a notice publiciy and in the hearing of all the bidders 
present, of which copies are filed (as “ Exhibit J”), and also then 
and there caused copies thereof to be served upon the following 
persons, to wit: E. MeB. Timoney, J. C. MeKelden, Wash. B. Wil- 
liams, the auctioneer. 

Notwithstanding this, however, said trustees proceeded to offer the 
said property for sale; whereupon the defendant, George W. Casi- 
lear, though knowing well the contents of the said notices (“ Exhibit 
J”) and of the defects of title herein deseribed and the claims of 
complainant in relation thereto, as herein set forth, bid in the said 
property at $2,722.95, and thereupon i deed, dated Oct. 23d, 1S74, 
was executed by said trustees, McKkelden and Mcb. Timoney, of the 
said property, to wit, square 43, subdivisions 2 & 5 of lot 5; square 

76, lot 17, and square 56, two parts of lot 12, more fully de- 
1] scribed in said deed, copy of which is filed (as “ Exhibit L”). 


Oth), 


On the 15th day of January, 1874, said Joseph B. Hill, deseribing 
himself as trustee and in his own right, and said Brooke Mackall, 
Sr., joined in a conveyance to the defendant, Leonard Mackall, as 
trustee, of the following property, among other, to wit: 

Lot 15, in square 41; 

Lots 2. 3, 4, 5, in subdivision of lot 5, square 45 ; 

Lots 15, 14, & 17, in square 76; 

And two parts of lot 12, in square 5, 
more fully deseribed in the said conveyance, a capy of which is filed 
herewith (as “ Exhibit K’’), said lots being the same hereinbefore 
referred to in) the sald deeds to the sad Joseph 1}. Lfill, carnal herein 
charged to be illegal, null, and void for the reasons before set forth. 

Said deed (“ Ex. K.”) is in trust for the use and benefit of said B. 
Mackall, Sr., and ‘subject to his absolute control and disposal, as 
therein expressed 

The said Brooke Mackall, Sr., departed this life Feb. 28th, 1880, 
and the said defendants herein named, as brothers and _ sisters of 
complainant, claim the said property so conveyed by the deed of 

Jan’y, 1874, to Leonard Mackall, as trustee, as heirs and 
12 devisees of the said B. Mackall, Sr. 


10th 


The defendant, Geo. W. Casilear, now claims title to lot 17, in 
square 76, and the sald two parts of lot 12. in square o6, as derived 
from the said deed of Brooke Mackall, Sr., trustee, to Joseph B. Hill, 
and to subdivisions 2 & 3 of lot 5, in square 43, as derived from the 
deed of Louis Brand, trustee, to Joseph b. Hall. 

The other defendants, brothers and sisters of complainant, elaim 
title to lots Nos. 15, 14, AY ¥ ¢ in square rile and the said two parts 
of lot 12, in square 56, as derived from the deed of B. Mackall, Sr., 
to Joseph B. Hill,and lot No. 15, in square 41, and subdivisions 2, 5, 
4, & 5, in square 43, as derived from the said deed of Louis Brand, 
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trustee, to the said Joseph B. Ifill, which are the two deeds die rged 
to be null and void, but are a cloud upon the property despribed 
therein, the complainant, though not having the legal title thereto, 
being equitably entitled thereto, and to have such deeds, wrth all 
subseque nt claims of title derived through the same, adjudged and 
decreed null and void and the cloud resting upon the title removed. 


4 
11th. 
Complainant says that some of the reasons for the delay 
15 which has occurred in his not before having filed a bill to set 
aside the said conveyance are as follows: | ; 


As to Casilear, he at all times has protested against his: claim, 
notifying him at the time of his purchase that he should not submit 
to the sale ,and he has sincethen been engaged in negoti: itions from 
time to time with him, orally and by m atual correspondéuce In 
writing, which he has hoped would result in a settlement {nd ad- 
justment of their differences in regard to the property lield by him. 
Ile has received large amounts by way of rents and profits of said 
property and has made no substantial improvements thereon, 

As to the remainder of such property, he says that soon after the 
execution of the deeds made in 1874 the said B. Mackall, Sr., ‘became 
reconciled to complainant, they living together and sharing the 
benefit of all property possessed by each in common. Hefsaid B. 
Mackall, Sr., constantly assured complainant that he would reetify 
all that was wrong in said conveyances to the best of his-ability, 
which assurance was relied upon by complainant and was Satisfac- 
tory to him. 

Said B. Mackall, Sr., drew up forms of reconveyance to complain- 

ant of such property or parts thereof, one of which he signed 
14 and delivered to complainant, and which are now In posses- 
sion of complainant. 

In Feb’y, 1580, he did execute a reconveyance of all his ihite rests 
In said property, which was entirely satisfactory to complainant, 
though such reeonveyance was attacked by his said brothérs and 
sisters, and a decree was made adjudging the same to be void as to 
the property herein claimed by complainant, from which decree, 
however, they claim to have taken an appeal to the Supreme Court 
of the United States, and which appeal the ‘vy claim is now pending, 
though such claim is not admitted by complainant. Wiohaile such 
litigation was pending, however, there was, as believed by complain- 
ant, nv propriety in bringing suit to enforce what he claimed to have 
been sufficiently performed by ithe execution of said deed of his 
father’s to him of Feb’y 25th, ISSO, and such litigation was pending 
ata very recent date. 

Pray rs. 


Ist. The complainant prays process of this court against the de- 
fendants named that they may answer this bill under oath, and that 
they abide by sueh decree as may be made in this suit. 

15 Yond. That the two deeds herein deseribed of B. Mackall, 
trustee, and Louis Brand, trustee, to Joseph B. Hill be ad- 


@ 
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judged and decreed to be null and void and of no effect, and that 
all deeds, written instruments, and claims of title whatever derived 
through the same be adjudged and decreed to be nulland void, and 
complainant be adjudged and decreed to be the owner of the prop- 
erty described therein, free and clear from all claims and demands 


of the said defendants or either of them,and to an account for their 


use and occupation of the same. 

od. ‘That an account be taken of the rents, issues, and profits of 
said property in favor of complainant against such of sail defend- 
ants as have occupied the said property or parts thereof, 

4th. That complainant may have such other relief as may be just 
and equitable. 

Bb. MACKALL, Jr. 
W. WILLOUGHBY, 


Sol. for Complainant. 


15} Exuipits to Birw or Compiaint, A to L, INCLUSIVE. 


lf Not subject to stamp duty. L. Clephane, collector of internal revenue, 
May 2lst, 66.) 


Kxunipir A. Filed Jun- 1, 1885. R. J. Meigs, Clerk. 


This indenture, made this twenty-first dav of December, in the 
year of our Lord elghte en hundred and sixty-three, between Charles 
W. Pairo, of the city of Baltimore, State of Maryland, of the first 
part; George Randolph, executor of Jasper Cope, late of the city 
of Philad’a, deceased, of the second part; Brooke Mackall, of the 
City of Washington, of the third part, and Brooke Mackall, Junior, 
of the same place, of the fourth part, witnesseth : 

Whereas the said Brooke Mackall, being indebted to Jasper Cope 
by his deed of indenture made and executed, bearing date on or 
about the twentieth day of September, eighteen hundred & fifty-five, 
nuly recorded in Liber J. A. S. number 101, folios number- 354, 355, 
386, and 387, one of the land records for Washington county, in the 
District of Columbia, did grant and convey to the said Charles W. 
Pairo and to his heirs and assigns all of lots of ground numbered 

iwo (2), in square numbered five (5); lots number- three (5) 
17 and seven (7), in square number seventeen (17); lot number 

three (5), in square number thirty-one (31); lot number fif- 
teen (15), in square number forty-one (41); lot number two (2), In 
square number forty-two (42); lot number five (5), In square num- 
ber forty-three (45); lot number twelve (12), in square number fifty- 
six (56); lot number ten (10), in square number sixty-two (62); lots 
number- thirteen (13), fourteen (14), and seventeen (17), In square 
number seventy-six (76), the same-+being and laying tn the city of 
Washington and District of Columbia, in trust for the purposes 
therein named, as by reference to the said deed of indenture will 
more fully — at large appear; and whereas, the said debt, with all 
interest and costs, have been fully paid and discharged to George 
Randolph, — has hereunto subscribed his name and affixed hi 


ee 
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seal, and the purposes for which the said trust was created have 
therefore ceased and determined, the said Brooke Mackall is entitled 
in law to a reconveyance of the premises free and discharged of and 
from the trust as aforesaid and as fully as if the said deed had 
never been made 

And whereas the said Brooke Mackall has now requested that the 
said Charles W. Pairo fo convey the said lots to Brooke Mackall, 

Junior: a 
18 Now. therefore, this indenture further witnesseth that, for 

and in consideration of the premises and of the sum of five 
dollars to him, the said Charles W. Pairo, in band paid by the said 
Brooke Mackall, Junior, at and before the rese “aliny y and delis ve Ty of 
these presents, the receipt whereof is hereby ac knowledg ed: by the 
said Charles W. Pairo, hath sold, aliened, Psst rele ased, en- 
feof-ed, and confirmed, and by these presents doth sell, alie hh, convey, 
release, enfeoff, and confirm, unto the said Brooke Mackall, Junior, 
and to his heirs and assigns all the above lots: : 

To have and to hold the said herein-described premises, with all 
the right and title of the said Charles W. Pairo thereto, urider the 
aforesaid in part recited deed of trust & all the right and title of 
the said Jasper Cope unto him, the said*Brooke Mackall,. Junior, 
his heirs and assigns, to his and their only use and benefit,and be- 
hoof forever. 

In testimony whereof the said parties of the first, ae ee 
third pr irts have hereunto set their hands and seals the di ay end year 
first herein written. 

CHARLES W. PATRO. [sear] 
GhORGH RANDOLPIL [sear 
Bb. MACKALL. ane, 


Witness to Charles W. Patro: 
GEO. DUMBOLTON. 
Witness to George Randolph ; 
WILLIAM J. WILLIAMS. ; 
19 Witness to Brooke Mackall: . 
A. JACKSON JONES. 


STATE OF MARYLAND AND City oF BALTIMORE: 


We, W. H. Hayward and Rich’d C. Murray, justices of the peace 
In and for said city and State, do hereby certify that Charles W. 
Pairo, trustee, party to a e rtain deed, bearing date December 2 Ist, 
A. D. 1863, and hereto annexed, personally appeared before us in 
the aforesaid city, the said Charles W. Pairo being personally known 
to usas the person who executed the said deed, and acknow ledged the 
same to be his act and deed. 

Given under our hands and seals this 9th day of January, A. D. 
1864. . : 

W.H. HAYWARD, J. P. 
h. G. MURRAY, J. P. 
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STATE OF MARYLAND, | 


Baltimore ( ity, j sel by 


I hereby certify that W. H. Hayward and R. C. Murray, Esquires, 
before whom the annexed acknowledgment 
Seal of Superior Court was made and who have thereto subscribed 
of Baltimore City. their names, were at the time of so doing 
justices of the peace of the State of Marv- 
land in and for the city of Baltimore, duly commissioned 

20 and sworn. 

In testimony whereof I hereto set my hand and aflix the 
seal of the superior court of Baltimore city this ninth day of Jan- 
uary, A. D. 1864. 

ALFORD MACE, 
Clerk of the Superior Court of Baltimore City. 
(U.S, int. rev., 5 ets. Jan. 9th, 64. A.M.) 


Received for record 2nd November, 1865. 


R. M. HALL, Ree. 


Recorded November 2nd, 1865. in the land reeords of Washing- 
ton Co., D. C., in Liber R. M. H. No. 7, folios 75, 76, and —. 
R. M. HALL, Recorder. 


Rec'd for record May 22, 66; recorded in Liber R. M. H. No. 16, 
folio 240, &e., land records for Washington Ca.. DB. C. 


R. M. HALL, Ree. 


—" 


Exnuipir Bb. Filed June 1, 1885. KR. J. Meigs, Clerk. 


Brooke Mackall, Jr.. 
to > Trust. Reeorded June 5th, 1867. 


Brooke Mackall.) 


This indenture, made this fifth day of May, in the vear of our 
Lord one thousand eight hundred and sixty-six, by and between 
Brooke Mackall, Junior, of Washington city, in the District of Co- 
lumbia, of the first part, and Brooke Mackall, of same place, of the 
second part, witnesseth : 

Whereas the said party of the first part is justly indebted unto 
Brooke Mackall in the sum of five hundred and ninety-six 35, dol- 
lars, for which amount he holds his promissory notes, bearing even 
date herewith, payable to the order of Bb. Mackall, one for three hun- 
dred and fifty dollars, the other fur two hundred and forty-six 45,8) 
dollars, for thirty days after date, with Interest; and whereas the 
sald party of the first part being desirous to secure the full and 
punctual payment of said notes and ull interest, costs, and expenses 
that may accrue thereon according to the true intent and meaning 
of the aforesaid promissory notes: Now, therefore, this indenture 
witnesseth that the said party of the first part, in consideration of 

the premises and the suin ot one dollar to him in hand paid 
22 by the said party of the second part at and before the enseal- 
ing and delivery of these presents, the receipt whereof ig 
2—O7 
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hereby acknowledged, hath given, granted, bargained and sold, 
aliened, enfepffed, conveyed, and confirmed, and by these? presents 
doth give, grant, bargain and sell, alien, enfeoff, convey, and con- 
firm, unto the said party of the second part, his heirs and assigns, 
the following lots of ground: Lot numbered two (2),in square five (5); 
lot- fourteen (14), seventeen (17), and part lot numbered thirteen (13), 
in square seventy-six (76); parts lot numbered twelve (12), in square 
fifty-six (56), being in the city of Washington, in the District of Co- 
lumbia, together with all and singular the improvements, privileges, 
hereditaments, and appurtenances to the same belonging or in any 
manner appertaining ; to have and to hold the same unto and to 
the use of the said party of the second part, his heirs and assigns 
forever, in trust, nevertheless, for the use and purpose following, 
and none other—that is to say, to suffer and permit the said party 
of the first part, his heirs and assigns, to have, hold, use, OCCUPY, Ppos- 
sess, and enjoy the said premises, with the appurtenances as aforesaid, 
and the rents, issucs, and profits ofthesame, totake, receive,and apply to 
hisown use until some defaultor failureshall have been made In 
23 the paymentof the said debt due as aforesaid to the sail Brooke 
Mackall or in any part thereof or of any proper Interest, costs, 
and charges thereon or which may acerue thereon, and upon any 
and every such default or failure being made in the payment as 
aforesaid the said party of the second part shall, at the request in 
writing of the said Brooke Mackall or the holder or holders of said 
notes, proceed to sell and dispose of the said premises as aforesaid, 
er so much thereof as he may deem necessary, at public sale, to the 
highest bidder, upon such terms and conditions as he, the said party 
of the second part, may deem most for the interest of all parties 
concerned in said sale, first giving sixty — notice of the tite, place, 
and terms of sale by advertisement in some Hhewspaper priited and 
published in the eity of Washington, and such sale to fepeat or 
postpone from time to time, as the said party of the secpnd part 
may deem expedient, and. out of the proceeds arising from such sale 
or sales (after paying the proper expenses thereof and other ex- 
penses of this trust, including five per centum on the gross amount 
of said sale or sales as compensation to said trustee for his trouble 
and diligence in executing this trust) to pay, in the fitst place, 
24 whatever of said debt, interests, costs, and expenses may be 
due and unpaid at the time of such sale or sales; secondly : 
to pay whatever of said debt, interest, costs, and expenses may 
then remain unpaid, although the same may not then have. become 
due and payable; and, lastly, the surplas, if any, to pay over to the 
said Brooke Mackall, Junior, his executors, administrators, or as- 
signs; and, in the event of any such sale or sales under the provis- 
ions of this trust, to convey to the purehi ser or purchasers, on his 
or their compliance with the terms of sale, all right, title, and estate, 
legal and equitable, of the said party of the first part in ard to the 
premises sold, free from any liability for the application of the pur- 
chase-money 
In testimony whereof the said party of the first part has hereunto 


=a > 
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set his hand and affixed his seal the day and year first hereinbefore 


written. 
B. MACKALL, Jr. [sear] 


Signed, sealed, and delivered in presence of— 
LOUIS BRAND. 
THOMAS BARRETT. 


[50-cent stamp aff'd. ] 


District of CoLuMBIA, } 
County of Washington, | 


I, Brooke Mackall,a notary public in and for the county of 

25 Washington and District of Columbia, do hereby certify that 

Brooke Mackall, Junior, party to a certain deed, bearing date 

on the fifth day of May, in the year of our Lord one thousand eight 

hundred and sixty-six, and hereto annexed, personally appeared 

before me in my county aforesaid, the said Brooke Mackall, Junior, 

being personally well known to me as the person who executed the 
said deed, and acknowledged the same to be his act and deed. 

Given under my hand and notarial seal this fifth day of May, 

A. D. 1866. 


, To ‘/ il . 


B. MACKALL, 
Notary Public. 


(Seal aff'd.) 
Exuipit C. Filed Jun- 11,1885. R. J. Meigs, Clerk. 


By Kirby, Dent & Co., general auctioneers and commission mer- 
chants, Nos. 315 & 315, Ninth street, .car Pennsylvania avenue. 


By virtue of a deed of trust dated Sth May;.1866, and duly re- 
corded in Liber E. C. E. No. 9, folio 125, &ec., one of the land records 
of Washington county, in the District of Columbia, and bY request 
of the parties, we will sell, at public auction, within our salesrooms, 

to the highest bidder, on the 14th of June next, at 1 o'clock 

p.m., lots and parts of lot lying and being in the city of 

Washington, D. C., and known as lots 15, 14, & 17, in square 

76; also parts of lot 12, in square 56. 

Terms of sale—One-fourth cash ; balance in three, six,and twelve 
months, bearing interest. 

B. MACKALL, Trustee. 
KERBY, DENT & CO., Auet’s. 
jel2-vt*. 
Exurpeir D. Filed Jun- 1, 1885. R. J. Meigs, Clerk. 

This indenture, made this 26 day of June, in the year of our Lord 
eighteen hundred and seventy-three, between Brooke Mackall (the 
trustee appointed in and by a certain deed of trust hereinafter 
mentioned), as such trustee, of the one part, and Joseph Bb. Iill, of 
the other part. 


Whereas a certain Brooke Mackall, Jun., being indebted to Brooke 


2 BROOKE MACKALL VS. GEORGE W. CASILEAR ET AL. : 


Mackall, as specified in the deed of trust hereinafter mentioned, 
did, on the fifth day of May, 1866, by his deed of that date, ‘convey 
to the said Brooke Mackall and his heirs all of lots of ground num- 
bered (13) thirteen, (14) fourteen, and seventeen (17), in square (76) 
seventy-six, and the following parts of lot No. (12) twelve, in 
27 square (56) fifty-six, beginning at the southeast cérner of 
said lot, and running thence north along 22nd street west 
thirty-four feet, thence west seventy-three feet two and one-half 
inches, thence south thirty-four feet, thence east to the place of be- 
ginning; also another beginning on 22nd _ street west twenty feet 
and nine inches south from the northeast corner of said lot, and 
running thence south along said street eleven feet eight and three- 
quarters of an inch, and thence west one hundred and_ thirty-seven 
feet two and one-half inches to the rear line of said lot, thence north 
sixteen feet one and a quarter inches, thence east forty-four feet two 
and one-half inches, and thence south four feet one and a! quarter 
inches, and thence east ninety-seven feet to the place of beginning, 
the same being and laying in the city of Washington and: District 
prey which said deed is duly recorded in Liber E. C. E. No. 
), folio 125, &e., one of the land records of Washington county, in 
te District of Columbia; and whereas since the execution: of said 
trust said lots No-. 13 & 1 + have been subdivided into lots ‘A, B, C, 
D, EL, Fk, G, H, 1, K, L. M,N, & O, in square (76) seventy-six : 
To have and to hold the premises to the said Brooke Mackall and 
his heirs in trust for the purposes in said deed mentioned, 
28 which will more fully and at large appear by reference thereto, 
one of which purposes or declarations of trust was that the 
said trustee should sell the said premises upon the terms and condi- 
tions and in the manner therein mentioned in ease the said debt or 
any part thereof should remain unpaid longer than the time in said 
deed specified ; and the said debts or a part thereof having remained 
unpaid longer than said time specified, the said Brooke Mackall, at 
the request of the parties, did,on the fourteenth day of June, 1873, 
after having given public notice of the time and place : and thre terms 
of sale in the“ Chr onicle,” a newspaper published in the city of Wash- 
ington, in the District of Columbia, did proceed to sell, acconding to 
the conditions declared and the authority given himin and by said 
deed of trust, all of said lots lettered B,C, D, E, F, G, H, I, K, L,M, 
N, & O, in said subdivision of original lots No-. 13 & 14, and also all 
of original lot No. 17, in square (76) seventy-six, and the following 
parts of lot No. (12) twelve, in square (56) fifty-six, beginning at the 
southeast corner of said lot and running thence north alon 22nd 
street west thirty-four feet, thence west seventy-three feet two and 
one-half inches, thence south thirty-four feet, thence east ‘to the 
place of beginning ; also another part beginning on 22nd street 
29 west twenty feet and nine inches south from. the northeast 
corner of said lot and running thence south along said street 
eleven feet eight and three-quarters of an inch and thence west one 
hundred and thirty-seven feet two and one-half inches to the rear 
line of said lot, thence north sixteen feet one and one- quarter inches, 
thence east forty-four feet two and one-half inches, and thence south 
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four feet one and a quarter inches, and thence east ninety-seven feet 
to the place of beginning—the alley adjoining the next house north 
is the property of both houses—and sold the same to Joseph B. Hill 
at the sum of two thousand dollars, said sale being such an one as 
the trustee deemed most for the interest of all the parties concerned 
therein - 

Now, tlierefore, this indenture witnesseth: That the said Brooke 
Mackall, as trustee as aforesaid by virtue of the authority given to 
him in said deed of trust from the said Brooke Mackall, Jun., and 
not otherwise, in consideration of the premises and of the aforesaid 
sum of two thousand dollars by the said Joseph B. Hill to him in 
hand paid or secured to be paid before the sealing and delivering of 
these presents, hath given, granted, bargained, and sold, assigned, 

transferred, and set over, and doth give, grant, bargain, and 
30 sell, assign, transfer, set over, and convey, unto the said Joseph 

B. Hill and his heirs all the right, title, interest, and estate 
which the said Brooke Mackall, Jr., had in and to the premises last 
therein mentioned at the time of his executing his aforesaid deed of 
trust; to have and to hold the said premises and the said right, title, 
interest, and estate of the said Brooke Mackall, Jun., therein at the 
time of his executing his said deed of trust unto the said Joseph B. 
Hill, his heirs or assigns forever. 

In testimony whereof the said Brooke Mackall, as trustee as afore- 
said and not otherwise, hatn hereunto set his hand & seal the day 
and vear first herein mentioned. 

B. MACKALL, 7rustee. [SEAL. ] 


Signed, sealed, & delivered in presence of— 


J. D. SOUTHARD. 


District OF COLUMBIA, om 
- » To if if bs 
( ounty of Washington, } 


I, Wm. Martin, a justice of the peace in and for the county & Dis- 
trict aforesaid, do hereby certify that Brooke Mackall personally ap- 
peared before me, being personally well known to me as the person 
who executed the said deed, and acknowledged the same to be his 
act ard deed. 

Given under my hand and seal this 26 day of June, 1875. 


WM. MARTIN, J. P. [SEAL.] 


o Ree’d for record July 2, 73, and recorded in Liber No. 721, 
folio 351, of the land records for the District of Columbia, 
being ex’d by— : 


S. WOLF, Recorder. 
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Exurpir FE. Filed Jun- 1, 1885. R. J. Meigs, Clerk. 
Brooke Mackall, Jr., 


to 


Riehard T. Morsell. 


This indenture, made this thirteenth day of March, eighteen hun- 
dred and sixty-seven, between Brooke Mackall, Junior, .of Wash- 
ington city, in the District of Columbia, of the first part, and 
Richard T. Morsell, of the same place, of the second part. 


Trust. Reeorded Mareh 30, 1867. 


Whereas said party of the first part is justly indebted to Brooke 
Mackall in the sum of one thousand dollars, for which amount the 
said Brooke Mackall holds thesaid Brooke Mackall, Junior’s, prom- 
issorv note bearing even date herewith and payable one Vear after 
date to the order of said Brooke Mackall, with interest from date ; 
and whereas said party of the first part is desirous to secure the full 

and punctual payment of said debt and all interest; costs, and 
v2 expenses that may accrue thereon: 

Now, therefore, this indenture witnesseth: That said party 
of the first part, for and in consideration of, the premises and 
of the sum of one dollar to him in hand paid at and_ before 
the sealing and delivery hereof by said party of the second part, 
has granted, bargained, and sold, and by these presents does grant, 
bargain, and sell, alien, enfeoff, convey, and confirm,‘ unto said 
party of the second part, his heirs and assigns, all the certain parcels 
of land situate in said city and known and distinguished on the plat 
or plan thereof as lot numbered fifteen (15), in square:numbered 
forty-one (41), and lot numbered five (5), in square numbered forty- 
three (45), with the buildings, improvements, hereditaments, and 
appurtenances to the same belonging or in any manner,appertain- 
ing; to have and to hold the same unto the said party of the second 
part, his heirs and assigns— 

In trust, nevertheless, for the uses and purposes following and 
none other—that is to say, to permit said party of the’ first part, 
his heirs and assigns, to have, hold, use, occupy, possess; and enjoy 
said premises, with the appurtenances, and the rents, issues, and 

profits of the same to take, receive, and apply to his and 
Oo their own use until some default or failure shall have been 

made in the payment of said debt or any part thereof or of 
any proper interest, costs, and charges thereon or which tnay accrue 
thereon, and upon any and every such defaults or failure being 
made in the payment as aforesaid said party of the second part 
shall, at the request in writing of any lawful holder or: holders of 
said note, proceed to sell and dispose of the premises as aforesaid de- 
scribed, or so much thereof as he may deem necessary; at public 
sale, to the highest bidder, upon such terms and conditions as he, 
the said party of the second part, may deem most for the interest of 
all parties concerned in said sale, first giving three weeks’ notice of 
the time, place, and-terms of sale by advertisement in some news- 
paper printed and published in the city of Washington, and each 
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sale to repeat or postpone from time to time, as he may deem expe- 
dient, and out of the proceeds of such sale or sales, after paying the 
proper expenses thereof and other expenses of this trust, including 
five per cehtum on the gross amount of said proceeds as compensa- 
tion to said trustee, to pay, in the first place, whatever of said debt, 
interest, costs, and expenses may then be due and unpaid; secondly, 
to pay whatever of said debt, interest, costs, and expenses 
o4 may then remain unpaid, although the same may not then 
have become due and payable, and, lastly, the surplus, if any, 
to pay over to the said Brooke Mackall, Jr., his executors, adminis- 
trators, or assigns; and in the event of any such sale or sales under 
the provisions of this trust to convey to the purchaser or purchasers, 
on his or their compliance with the terms of sale, all right, title, and 
estate, legal and equitable, of said party of the first part in and to 
the premises sold, free from any liability for the application of the 
purchase-money. 
In testimony whereof said party of the first part bas hereunto set 
his hand and affixed his seal the day and year first hereinbefore 
written. 


B. MACKALL, Jr. [seat] 


Signed, sealed, and delivered, being first duly stamped, in pres- 
ence of— 
JOUN CARROLL BRENT. 
[$1 stamp afd. ] 


District or Co_umBIA, | 7; 
> ; 


, . 7, ‘ 
W ashington ( ounty, j wi 


I, John Carroll Brent, a notary public in and for the county afore- 
said, do hereby certify that Brooke Mackall, Junior, a party to a 
certain deed bearing date on the 30th day of Mareh, A. D. 1867, 

and hereto annexed, personally appeared before me In my 
Do county aforesaid, Brooke Mackall, Junior, being personally 

well known to me as the person who executed the said deed, 
and acknowledged the same to be his act and deed. 

Given under my hand and official seal this 30th day of March, 
A. D. 1867. 

(Seal aff'd.) 
JOHN CARROLL BRENT, 

Notary Public. 


Exuipir F. Filed Jun- 1, 1885. R. J. Meigs, Clerk. 


his indenture made this fourteenth day of July, in the year of our 
Lord one thousand eight hundred and sixty-eight, between Rich- 
ard T. Morsell, of the first part; Clark Mills and Susan E. Mills, 
his wife, of the second part; Brooke Mackall, Jr., of the third 
part, and Louis Brand, of the fourth part, all of Washington city, 
in the District of Columbia. 


Whereas said party of the third part, by his deed dated the 30th 
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day of March, A. D. 1867, recorded in Liber E. C. E. No. 1, fol. 322 
et seq., one of the land records of Washi: igton county, in the District . 
of Columbia, did grant and convey the hereinafter-described 
36 property to said party of the first part, his heirs and assigns, in 
trust tosecure a certain debt therein mentioned dus to Brooke 
Mackall, for which ho had passed to said Brooke Mackald his prom- 
issory note of even date with said deed, payable one year after date 
to the order of said Brooke Mackall, with interest, for $1,000: and 
whereas said Brooke Mackall has endorsed said note to said parties 
of the second part; and whereas said debt and all interest, costs, and 
expenses thereon have been fully paid to said parties of the second 
part, as is evidenced by their signing and sealing this deed, and said 
party of the third part Is entitled toa reconveyance of. said prop- 
erty; and whereas said party of the third part, being tndebted to 
said Brooke Mackall in another sum of two thousand, dollars, for 
which amount he has passed to him his promissory note of even 
date herewith, payable to the order of said Brooke Mackall six, 
months after date, with interest from date, has requested said party 
of the first part to convey said property to said party of the fourth 
par *t in trust for the purposes herein: after mentiones I, as is evidenced 
by said party of the third part executing this deed : 
Now, therefore, this indenture witnesseth: That said party of the 
first part, for and in consideration of the premises and of the 
OF sum of one dollar to him in hand paid by said party of the 
fourth part at and before the sealing and delivery of these 
presents, the receipt of which is hereby acknowledged, has granted, 
bargained, and sold, enfeoffed, couveved, released, and confirmed, 
and by these presents does grant, bargain, and sell, enféoff, convey, 
release, and confirm, unto said party of the fourth patt, his heirs 
and assigns, all those certain parcels of land situate in said city and 
known and distinguished on the plat or plan thereof as lot num- 
bered fifteen (15), in square numbered tesit -one (41), and lot num- 
bered five (5), in square numbered forty-three (45), with the appur- 
tenances : 
To have and to hold the same unto the said party of! the fourth 
part, his heirs and assigns— 
In trust for the use and purposes following and none other—that 
is to say, to permit said party of the third part, lis heirs and 
assigns, to have, hold, use, occupy, possess, and enjoy said premises, 
with the appurtenances, and the rents, issues, and profits thereof to 
take, receive, and ap ply to his own use until some defi ault or failure 
shall have been made in the payment of said debt of $2.00 or an 
part thereof or of any proper interest, costs, and charg 
38 thereon or which may accrue thereon, and upof any at 
every such default being made in the payment es aforesal 
sald party of the fourth part shall, at the request in writing of any 
lawful holder or holders of said note, proceed to sell and dispose of 
the premises, or so much thereof as he may deem necessary, at public 
sale, to the highest bidder, upon such terms and conditions as he, 
said party of the fourth part, may deem most for the interest of all 
parties concerned in said sale, first giving three weeks’ notice of the 
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time, place, and terms of sale by advertisement in some newspaper 
printed and published in the city of Washington, and such sale to 
repeat or postpone from time to time, as he may deem expedient ; 
and out of the proceeds of said sale or sales, after paying the proper 
expenses thereof and other expenses of this trust, including five per 
centum on the gross amount of said sale or sales as a compensation 
to said trustee, to pay, in the first place, whatever of said debt, in- 
terest, cost, and expenses may then be due and unpaid; secondly, 
to pay whatever of said debt, interest, cost, and expenses may then 
remain unpaid, although not then payable; and, lastly, the surplus, 
if any, to pay over to said party of the third part, his executors, 
administrators, or assigns; and, in case of any such sale or 
og sales under this trust, to convey to the purchaser or purchasers, 
on his or their compliance with the terms of sale, all right, 
title, and estate, legal and equitable, of said party of the second part 
in and to the premises sold, free from any Nability for the applica- 
tion of the purchase-money. 
In testimony whereof said parties of the first, second, and third 
parts have hereunto severally set their hands and affixed their seals 
the day and vear first hereinbefore written. 


RICHARD T. MORSELL. [seat. 


B. MACKALL, Jr. SEAL. 
CLARK MILLS. SEAL. 
SUSAN E. MILLS. SEAL. 


Signed, sealed, & delivered—* the receipt of which is hereby ac- 
knowledged,” line 13, p. 2, first interlined, & third line, 3, p.4, written 
partly over an erasure—in presence of— 

JOHN CARROLL BRENT, | 
As to the signature of Richard T. Morsell & B. Mackall, Jr. 


District or ConuMBIA, | w- _. 
, a , ‘4 To ni il hs 
Washington County, | 


I, John Carroll Brent, a notary public in and for the county 
aforesaid, do hereby certify that Richard T. Morsell & Brooke 
Mackall, Jr., parties to a certain deed bearing date on the fourteenth 
day of July, 1868, and hereto annexed, personally appeared before 
me, in my county aforesaid, the said Richard T. Morsell and Brooke 
Mackall, Jr., being personally well known to me as the persons who 
‘xecuited the said deed, and acknowledged the same to be their act 

. and deed. 
Given under my hand and official seal this 15th day of 
July, A. D. 1868. 
JOHN CARROLL BRENT, 
Notary Public. 

Received 15 July, 1868; recorded in Liber No. 552, folio 475, 

of the land records of Washington Co., D. C. 


Ex’d by— 
W. G. HOW, In. Ch. 


*y — 
I— OG 
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Exuipit G. Filed Jun- 1, 1885. R. J. Meigs, Clerk. 


By Kirby, Dent & Co., general auctioneers and commission mer- 
chants, Nos. 313 & 315 Ninth street, near Pennsylvania avenue. 


sv virtue of a deed of trust dated July 14th, 1868, and duly re- 
corded in Liber No. 562, folio 475, one of the land records for Wash- | 
ington county, in the District of Columbia, and by request of the | 
parties, we will sell at public auction, within our salesrooms, to the 
highest bidder, on Monday, the 26th day of May, 1873; at 10o'cluck — 
p. m., lots lying and being in the city of W ashington, D.C. and 
known as lot No. 5, in square 43, and lot No. 15, in square 
41. | 
4] ‘Terms of sale: One-half cash; balance in three and six | 
months, bearing interest. ) 
LOUIS BRAND, Trustee. 
KIRBY, DENa & CO., 
Auctioneers, Nos. 313 & 315 Ninth Street, Near 
Pennsylvania Avenue. 


My 25—A te. 


Exuipir Il. Filed June 1, 1885. R. J. Meigs, Clerk. 


This indenture, made this 29th day of July, in the vear of our Lord a 
eighteen hundred and seventy-three, between Louis :Brand (the 
trustee appointed in and by a certain deed of trust hereinafter 
mentioned), as such trustee, of the one part,and Joseph b. Hhll, 
of the other part. 


Whereas a certain Brooke Mackall, Jun., being indebted to Brooke 
Mackall as specified in the deed of trust hereinafter mentioned, did, 
on the 14th day of July, 1868, by his deed of that date, convey to 
the said Louis Brand and his heirs all of lots of ground numbered 
(15), fifteen, in square 41; also lots, Mackall’s sub., No-. 2,5, 4, & 5 of 
original lot No. 5, in square 45, the same being and laying in the 

city of Washington aud District of Columbia, which said 
42 deed is duly recorded in Liber No. 562, folio 475, one of the 

land recordsof Washington county,in the District of Columbia ; 
to have and to hold the premises to the said Louis Brand and 
his heirs, in trust for the purposes in said deed mentionéd (whicly 
will more fully and at large appear by reference thereto), one 
which purposes or declarations of trust was that the said trus 
should sell the said premises upon the terms and conditions and 
the manner therein mentioned in ease the said debt or ‘any pa 
thereof should remain unpaid longer than the said time specities 
the said Louis Brand, at the request of the parties, did, on the twenty- 
sixth day of May, 1873,after having given public notice of the time 
and place and the terms of sale in the “Chronicle,” a newspaper 
published in the city of Washington, D. C., did proceed to sell, ac- 
cording to the conditions declared and the authority given him in 
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and by said deed of trust, all of said lots of ground numbered (15) 
fifteen, in square 41; also lots, Mackall’s sub., No-. 2, 3,4, & 5 of 
original lot No. (4) five, in square 43, and sold the same to Joseph 
B. Hill at the sum of two thousand dollars, said sale being such an 
one as the trustee deemed most for the interest of all the parties con- 
cerned therein: 
Now, therefore, this indenture witnesseth: That the said 
45 Louis Brand, as trustee aforesaid, by virtue of the authority 
given to him in said deed of trust from the said Brooke 
Mackall, Jun., and not otherwise, in consideration of the premises 
and of the aforesaid sum of two thousand dollars by the said Joseph 
Bb. Hill to him in hand paid er secured to be paid before the seal- 
ing and delivery of these presents, hath given, granted, bargained, 
and sold, assigned, transferred, and set over, and doth give, grant, 
bargain, and sell, assign, transfer, set over, and convey, unto the said 
Joseph B. Hill and his heirs all the right, title, interest, and estate 
which the said Brooke Mackall, Jun., had in and to the premises 
last therein mentioned at the time of his executing his aforesaid 
deed of trust; to have and to hold the said premises and all the said 
right, title, interest, and estate of the said Brooke Mackall, Jun., 
therein at the time of his executing his said deed to trast unto the 
said Joseph B. Hill, his heirs and assigns forever. 
In testimony whereof the said Louis Brand, as trustee as afore- 
said and not otherwise, hath hereunto set his hand and seal the 
day and year first herein mentioned. 


LOUIS BRAND, Trustee. [SEAL.] 


Signed, sealed, & delivered in presence of— 


JOS..T. K. PLANT. 


44 District OF COLUMBIA, Vw. |. 
> oEr_ 2: -Towit: 
( ounty of iW ashington, j 


I, Jos. T. K. Plant, a justice of the peace in and for the District 
aforesaid, do hereby certify that Louis Brand, party to a certain 
deed bearing date on the 29th day of July, A. D. 1873, and hereto 
annexed, personally appeared before me, in my District aforesaid, 
being personally well known to me as the person who executed the 
above deed, and acknowledged the same to be his act and deed. 

Given under my hand and official seal this 29th day of July, A. 
D. 1873. 

JOS. T. K. PLANT, J. P. [SEAL.] 


Ree’d for record July 28, 1873, and recorded in Liber No. 728, 
folio 43, of the land records for the District of Columbia, and ex’d 
by— 


S. WOLF, Recorder. 
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Exureit I, 
Edward McB. Timoney, F street. 


This indenture, made this fourth day of August, in the véar of our 

Lord one thousand eight hundred and seventy-three, be- 

45 tween Joseph B. Hill, of the city of Washington, ih the Dis- 

trict of Columbia, of the first part, and John C. MeKelden 

and Edward Meb. Timoney, of the said city of Washington, of 
the second part. 


Whereas Brooke Mackall, of said city of Washington; is justly 
indebted unto one F. A. Casilear in the full sum of three.thousand 
dollars, for which he hath passed to I. A. Casilear his promissory 
note, of even date with these presents, for said sum, payable in one 
year after date, with interest thereon from date until pdid, at ten 
per cent. per annum, payable semi-annually, and the said party 
hereto of the first part being desirous to secure the punctual pay- 
ment of said note when and as the same shall respectively become 
due and payable, with all interest and costs due and, accruing 
thereon, he therefore executes these presents : 

Now, therefore, this indenture witnesseth: That said party of the 
first part, for and in consideration of the premises and the sum of 
one dollar in lawful money of the United States to him in hand 
paid by the said parties of the second part at and before the sealing 
and delivery of these presents, the receipt of which is hereby ac- 

knowledged, hath granted, bargained, sold, aliened, enfeoffed, 

46 released, and conveyed, and doth by these presemts grant, 
bargain, sell, alien, enfeoif, release, and convey, unto the par- 

ties of the second part, their heirs and assigns, the following-de- 
scribed real estate, situate in the city of Washington, Distriet of Co- 
lumbia, to wit: Lots numbered two (2) and three (3) in Mackall’s 
subdivision of original lot number five (5), in square number forty- 
three ( 1): also lot number seventeen | 17),1n square number seventy- 
six (76); also part of lot number twelve (12), in square number fifty- 
six (96), beginning for said part on 22d street west twenty feet nine 
inches «20 ft. 9 In.) south from the northeast corner of said lot and 
running thence south along said street eleven feet eight and three- 
quarter Inches (11 ft. 8} in.); thence west one hundred and thirty- 
seven feet two end one-half inches (137 ft. 2} in.); thence north six- 
teen feet one and one-quarter inches (16 ft. 1} in.); thence east 
forty-four feet two and one-half inches (44 ft. 2) in.); thence south 
four feet one and one-quarter inch (4 ft. 1} inj, and thenee east 
ninety-seven (97) feet to the beginning; also another part of said 
lot number twelve (12), in square number fifty-six (56), being the 
south part of said lot No. 12, fronting thirty-four (34) feed on said 
22d street and running back with that width on anil parallel 

47 to the south line of said lot to the rear line of said lot, to- 
gether with all the improvements, ways, easements, rights, 

priv ileges, appurtenances, and hereditaments to the same belonging 
or in anywise appertaining, and all the estate, right, title, interest 
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and claim whatsoever, either at law or in equity, of the said party 
of the first part of, in, and to the said pieces or parcels of land and 
premises : 

To have and to hold the said pieces or parcels of land and prem- 
ises, with the appurtenances, unto and to the use of the said parties of 
the second part and the survivor of them, his heirs and assigns— 

In and upon the trusts, nevertheless, hereinafter mentioned and 
declared, and none other—that is to say, in trust to permit the said 
party hereto of the first part, his heirs or assigns, to use and oecupy 
the said described premises and the rents, issues, and profits thereof 
to take, have, and apply to and for his and their sole use and benefit 
until default be made in the payment of said promissory note or any 
instalment of interest due thereon, or any proper cost, charge, com- 
mission, half commission, or expense in and about the same— 

And upon the full payment of all of said note and the interest 

thereon and all other proper costs, charges, commissions, half 
48 commissions, and expenses, at any time before the sale here- 

inafter provided for, to release and reconvey the said deseribed 
premises unto the said party hereto of che first part, his heirs or as- 
signs, at his or their cost. 

And upon this further trust, that upon default being made in the 
payment of the said promissory note, or any instalment of interest 
due thereon, or any proper cost, charge, commission, half commission, 
or expense in and about the same, then and at any time thereafter 
to sell the said pieces or parcels of land and premises at public aue- 
tion, in front of the premises, after at least ten days’ notice of the 
time, place, and terms of sale by advertisement in some one or more 
of the newspapers printed and published in the said city of Wash- 
ington; which said terms of sale shall be as follows, viz: The amount 
of indebtedness secured by this deed of trust’ unpaid, with the ex- 
pense of sale, in cash, and the balance at six and twelve months, for 
which the notes of the purchaser, bearing interest from the day of 
sale and secured by a deed of trust on the property sold, shall be 
taken. A deposit on each lot of one hundred dollars shall be required 

of the purchaser at the time of sale, and all conveyancing and 
49) revenue stamps shall be at the expense of the purchaser. 

And upon this further trust: upon full compliance with the 
terms of sale, to convey the property sold in fee simple to the pur- 
chaser or purchasers thereof, at his, her, or their cost and expense 
and without any liability to see to the application of the purchase- 
money, and out of the proceeds of said sale or sales, first, to pay all 
proper costs, charges, and expenses, and to retain as compensation 
a commission of five per cent. on the amount of said sale or sales ; 
secondly, to pay whatever may then remain unpaid of the said note 
and the interest thereon, whether the same shall be due or not, and, 
lastly, to pay the remainder, if any, to said party hereto of the first 
part, his heirs or assigns. 

And the said party hereto of the first part doth hereby covenant 
with the said parties of the second part and their survivor, his heirs 
and assigns, that all taxes upon the said land shall be duly paid, 
and that the buildings on said parcel of land shall be kept insured 


pase ance: ear eae 
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during the continuance of this trust in some good and responsible 
fire insurance company or companies, to the satisfaction of the par- 

ties of the second part, in the sum of three thousand dollars, 
50 for the benefit of the debt hereinbefore described, and the 

policy or policies of insurance be assigned to the said parties 
of the second part as trustees under these presents ; and, further, that 
in case the said party hereto of the first part, his heirs or assigns, 
shall fail to pay taxes or to keep said property so insured, then the 
taxes may be paid and the property be insured for the amount afore- 
said by the legal holder of the note before mentioned, and the 
amount of the taxes and premium paid shall be considered a part of 
the expense of said note secured hereby, in default of payment of 
which the said parties of the second part shall have power to sell 
said property hereby conveyed as aforesaid, and shall dispose » of the 
proceeds of sale as hereinbefore provided. 

And itis further agreed that if the property shall be advertised for 
sale under the provisions of the deed and not sold, then the said 
trustee shall be entitled to one-half the commission above provided, 
to be computed on the amount of the debt hereby secured. 

In testimony whereof the said party of the first part hath here- 
unto set his hand and seal on the day and year first hereinbefore 
written. 

JOSEPH B. HILL. «fv. s.] 
Bb. MACKALL. i S. 


51 Signed, sealed, and delivered in the presence of— 
WM. MARTIN. 
District or CoLuMBIA, 


a a 88 
County of Washington, | 


I, William Martin, a justice of the peace in and for the county 
afores aid, do hereby certify that Joseph B. Hill, party to a certain 
deed bearing date on. the fourth day of August, A. D. 1873, and 
hereto annexed, personally qane ared before me,in the county afore- 
said, the said Joseph B. Hill, being personally known to me to be the 
person who executed the said deed, and acknowle: lved thes same to 
be his act and deed. 

Given under my hand and my seal this fourth day of August, A. 
D. 18735. ‘ 
WM. MARTIN, J.P. [seat.] 

Received for record on the 6 day of Aug., A. D. 1873, and re- 
corded in Liber No. 728, folio 73, one of the land records for the 
District of Columbia, and examined by— 

S. WOLF, Recorder. 
ol} Kxurpir J. | 
Wasutnaton, D. C., October 23d, 1874. 
To E. Bb. MeTimoney, J. C. MeKelden, trustees, and W ast. b. Wil- 
liams, auctioneer : 
GENTLEMEN: You and each of you are hereby notified that you 
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have no lawful authority to sell the premises or any part thereof 
advertised by you to be sold on this day, October 23d, 1874, to wit, 
the property described in a certain deed of trust dated August 4th, 
1873, and recorded in Liber 728, folio 73, one of tire land records for 
Washington county, in the District of Columbia. 

And you are further notified that 1 will insist upon all my legal 
rights to said premises and every part thereof against you as well 
as aguinst the purchaser or purchasers thereof. 

And [also hereby enter my protest against you or either of you 
proceeding to sell or selling said premises or any portion thereof. 


B. MACKALL, Jr. 


52 Exurpit J. Filed Jun- 1, 1885. R. J. Meigs, Clerk. 


WasuHinaton, D. C., October 23d, 1874. 
To E. McB. Timoney, J. C. McKelden, trustees, and Wash. b. Wil- 
liams, auctioneer. 

GENTLEMEN: You and each of you are hereby notified that you 
have no lawful authority to sell the premises or any part thereof 
advertised by you to be sold on this day—October 25d, 1874—to wit, 
the property described in a certain deed of trust, dated August 4th, 
1873, and recorded in Liber 728, folio 73, one of the land records 
for Washington county, in the District of Columbia. 

And you are hereby further notified that I will insist upon all 
my legal rights to said premises and every part thereof against you 
as well as against the purchaser or purchasers thereof. 

And I also hereby enter my protest against you or either of vou 
proceeding to sell or selling said premises or any portion thereof. 


BK. MACKALL, JR. 


53 Wasuinaton, D. C., October 23d, 1874. 
I hereby certify that I have this day served the original of which 
this is a true copy on E. Bb. McTimoney. 


Exuipit J. Filed Jun- 1, 1885. R. J. Meigs, Clerk. 


| Wasuincton, D. C., October 23d, 1874. 
To E. B. McTimoney, J. C. MeKelden, trustees, and Wash. B. Wil- 
liams, auctioneer. 

GENTLEMEN: You and each of you are hereby notified that you 
have no lawful authority to sell the premises or any part thereof 
advertised by you to be sold on this day—October 23d, 1874—to wit, 
the property described in a certain deed of trust, dated August 4th, 
1873, and recorded in Liber 728, folio 73, one of the land records 
for Washington county, in the District of Columbia. 

And you are hereby further notified that I will insist upon all 

my legal rights to said premises and every portion thereof 
o4 against you as well as against the purchaser or purchasers 
thereof. 
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And I also hereby enter my protest against you or either of you 
proceeding to sell or selling said premises or any portion thereof. 


B. MACKALL, Jr. 


Wasnincton, D. C., October 23d, 1874. 
I hereby certify that I have this day served the original of which 
this is a true copy on Wash. b. Williams. ° 


C. 8S. ALEXANDER. 


Exnuipir J. Filed Jun- 1, 1885. RB. J. Meigs, Clerk. 
Wasninaton, D. C., October 23d, 1874. 


To E. B. McTimoney, J.C. MeKelden, trustees,and Wash. B. Williams: 
auctioneer. : 
GENTLEMEN: You and each of you are hereby notified that you 

have no lawful authority to sell the premises or any part thereof 

advertised by you to be sold on this day—( Jctober 25d, 1874—to wit, 
the property described in a certain deed of trust, dated August 4th, 
1873, and recorded in Liber 725, folio 78, one of the land 
55 records for Washington county, in the District of Columbia. 
And you are hereby notified that I will insist upon all my 
legal rights to said premises and every part thereof against you as 
well as against the purchaser or purchasers thereof. 
And I also hereby enter my protest against you or either of you 
proceeding to sell or selling said premises or any portion thereof. 


B. MACKALL, Jr. 


WasHineatron, D. C., October 23d, 1874. 
I hereby certify that [ have this day served the original of which 
this is a true copy on J. C. Mchkelden. : 


C. 8. ALEXANDER. 
Exuipit K. : 


This indenture, made this thirteenth day of January, in the year 
of eur Lord one thousand eight hundred and seventy-four, between 
Joseph b. Hill, as trustee and in his own right, and Brooke Mackall, 
Senior, of the frst part, and Leonard Mackall, of the second part, 

all of the city of Washington, in the District of Columbia, 
ob witnesseth : 

That the said parties of the first part, for and in considera- 
tion of the sum of ten dollars in lawful money of the United States 
to them in hand paid by the said party of the second part at and 
before the ensealing and delivery of these presents, the receipt 
whereof is hereby acknowledged, have granted, bargained ahd sold, 
aliened, enfeoffed, released, and conveyed, and do by these presents 
grant, bargain and sell, alien, enfeoff, release, and confirm apd con- 
vey, to the said party of the second part and his heirs and assigns 
forever all those certain lots, pieces, or parcels of land and premises 
situated in the town of Georgetown, in the District of Culumbia, 
known and described as lots numbered two hundred (200) and two 


el 
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hundred and twenty-seven (227),in Beatty and Hawkins’ Addition 
to said Georgetown ; also part of lot numbered two hundred and four 
(204), in same addition, fronting sixty-four (64) feet on the west side 
of High street and ninety-four (94) feet on the north side of Fifth 
street; also lots numbered nine (%), twenty-one (21), twenty-two 
22), twenty-three (23), and twenty-four (24), in Beatty & Hawkins’ 
Amend. Addition to said Georgetown ; also parts of lots numbered 
one hundred and eleven (111) and one hundred and twelve (112), 
in Beall’s Addition to said Georgetown, fronting forty-six (46) 
O7 feet on the south side of Beall street, with a depth of sixty- 
one (61) feet ; also parts of the same lots numbered one hun- 
dred and eleven (111) and one hundred and twelve (112), fronting 
forty-one (41) feet on the east side of Washington street, with a 
depth of forty-four (44) feet ; also all those certain lots, pieces, or par- 
cels of land and premises in the city of Washington and District of 
Columbia and known and described as lot numbered seven (7), in 
square numbered two hundred and twenty-three (223); also lot 
numbered fifteen (15), in square numbered forty-one (41); also lots 
numbered two (2), three (3), four (4), and five (5), in Mackall’s sub- 
division of original lot numbered five (5), In square numbered forty- 
three (43); also lots thirteen (13), fourteen (14), and seventeen (17), 
in square numbered seventy-six (76), and also the following part 
of lot numbered twelve (12), in square numbered fifty-six (56), be- 
ginning at the southeast corner of said lot twelve (12), and running 
thence north along 22nd street west thirty-four (54) feet, thence 
west seventy-three (73) feet and two and one-half (23) inches, 
thence south thirty-four (54) feet, thence east to the place of be- 
ginning; also another part of the said lot numbered twelve 
(12), in square numbered fifty-six (56), beginning on said 22nd 
street west twenty (20) feet and nine () inches south from 
the northeast corner of said -lot twelve (12), and run- 
o8 ning thence south along said street eleven (11) feet and eight 
(S) inches and three-quarters (?) of an inch, and thence west 
one hundred and thirty-seven (157) feet and two and one-half (23 
inches to the rear line of said lot, thence north sixteen (16) feet and 
one and one-quarter (1}) inches, thence east forty-four (44) feet and 
two and one-half (23) inches, and thence south four (4) feet and one 
and one-quarter (1}) inches, and thence east ninety-seveu (97) feet to 
the place of beginning, together with all the buildings, improve- 
ments, rights, privileges, appurtenances, and hereditaments to the 
same belonging or in any manner appertaining, aud all the remain- 
ders, reversions, rents, issues, and profits thereof, now due or to be- 
come due, and all the estate, right, title, interest, and claim what- 
soever, either at law or in equity, of the said parties of the first part 
and of each of them of, in, or to the said lots, parts of lots, pieces, or 
parcels of land and premises‘*as hereinbefore mentioned and de- 
scribed : | 
‘To have and to hold the said lots, parts of lots, pieces, or parcels of 
land and premises, with the appurtenances, unto the said party of 
the second part, his heirs and assigns forever, for his and their sole 
use, benefit, and behoof forever— 
4—97 
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In trust, nevertheless, for the use and purposes following, and none 

other—that is to say, to hold the same for the use and benefit 

ov of the aforesaid Brooke Mackall, Senior, and subject to his 

absolute control and ray and to sell and dispose of the 

same as the said Brooke Mackall, Senior, may in writing direct and 
require. 

In testimony whereof the said parties of the first part: have here- 
unto set their hands and affixed their seals the day and year first 
hereinbefore written. 

JOSEPH B. HILL. ° —y 

JOSEPH B. HILL, © [SEAL. 
Trustee. 

B. MACKALL, Sev. - [seat] 


Signed, sealed, and delivered in the presence of— 
W. H. CRAIG. 


Disrricr or CoLumBIA, - 
. ° , . * SS 
County of Washington. | 


I, W. IL. Craig, a justice of the peace in and for the county of 
Washington, in the District of Columbia aforesaid, do hereby certify 
that Joseph B. Hill and Brooke Mackall, Sen., parties to.a certain 
deed, bearing date on the thirteenth day of January, A. D. 1874, and 
hereunto annexed, personally appeared before me in the county and 
District aforsaid, the said Joseph B. Hilland Brooke Mackall, Senior, 
being personally well known to me to be the persons who exe- 

cuted the said deed, and acknowledged the samie to be 
60 their act and deed ae 
Given under my hand and my seal this 15th day of Jan- 
uary, A. D. i874. 
W. H. CRAIG, J. P. [seat.] 


Received for record June 5d, 1878, and recorded in Liber No. 884, 
folio S10 ef se y., one of the land records of the District of € ‘olumbia, 
and examined by— 


GEO. A. SHERIDAN, Recorder. 


Exuipir L. Filed Jun- 1, 1885. R. J. Meigs, Clerk. 
John C. McKelden et al. | 


to Deed. Recorded Dec. 21st, 1874. 
George W. Casilear. ; 


This indenture, made this twenty-third day of October, in ‘the year 
of our Lord eighteen hundred and seventy-four, by and ‘between 
John C. Mekeldon and Edward McbB. Timoney, trustee’, of the 
city of Washington and District of Columbia, of the first part, 
and George W. Casilear, of the same place, of the second ‘part. 


Whereas Joseph b. Hill, by his deed of indenture, bearing: date 
on the fourth day of August, A. D. 1878, and reedrded in 

61 Liber No. 728, fol. 73, of the land records for W: ashington 
county, in the District of Columbia, conveyed all the follow 
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ing-described lots of ground, situate and being in the city of Wash- 
ington, in the District of Columbia, being known as lots numbered 
two (2) and three (8), in Mackall’s subdivision of original lot num- 
bered five (5), in square numbered forty-three (43); also lot num- 
bered seventeen (17), in square numbered seventy-six (76), and part 
of lot numbered twelve (12), in square numbered fifty-six (56), be- 
ginning for said part on Twenty-second street west twenty feet nine 
inches south from the northwestern corner of said lot, and running 
thence south along said street eleven feet eight and three-fourths 
inches, thence west one hundred and _ thirty-seven feet and 
two and one-half inches, thence north sixteen feet one and one- 
fourth inches, thence east forty-four feet two and one-half inches, 
thence south four feet one and one-fourth inches, and thence east 
ninety-seven feet to the beginning; also another part of said lot 
numbered twelve (12), in square numbered fifty-six (56), being the 
south part of said lot numbered twelve (12), fronting thirty-four 
feet on said Twenty-second street and running back with that 
width on and parallel to the south line of said lot to the 

rear line of said lot, with improvements thereon, unto the 
62 said John C. MeKelden and Edward MecB. Timoney, trustees, 

and their heirs, in trust, to secure a certain indebtedness of 
Brooke Mackall unto F. A. Casilear, as will appear from reference 
to said in part recited deed ; and whereas, default having been made 
in payment of the indebtedness thus secured, the said John C. Me- 
Kelden and Edward McB. Timoney, trustees as aforesaid, having been 
so requested by the party secured, did expose the said above-described 
lots of ground at public auction on Friday, the twenty-third day of Oc- 
tober, A. D. 1874, after having first duly ad vertiséd the time, place,and 
terms of said sale for ten (10) days in the Evening Star and National 
Republican, newspapers published in the city of Washington, in the 
District of Columbia, and in all other respects having complied with 
the provisions of said deed of trust, at which sale George W. Casi- 
lear, being the highest bidder therefor, became the purchaser of lots 
numbered two and three, in Mackall’s subdivision of original lot 
numbered five, in square numbered forty-three, at and for the sum of 
twelve (12) cents per square foot, amounting in the aggregate to 
three hundred and sixty-eight 7%, dollars, and of lot numbered 

seventeen (17), in square seventy-six (76), — and for the sum of 
63 twenty (20) cents per square foot, amounting in the aggre- 

gate to five hundred and thirty-seven dollars, and of part of 
lot numbered twelve (12), in square numbered fifty-six (56), begin- 
ning for said part on Twenty-second street west twenty-nine feet 
nine inches south from the northeastern corner of said lot, and run- 
ning thence south along said street eleven feet eight and three- 
fourths inches, thence west one hundred and thirty-seven feet two 
and one-half inches, thence north sixteen feet one and one-fourth 
inches, thence east forty-four feet two and one-half inches, thence 
south four feet one and one-fourth inches, and thence east ninety- 
seven feet to the beginning, at and for the sum of twelve hundred 
dollars, and also another part of said lot numbered twelve (12), in 
square numbered fifty-six (56), being the south part of said lot 


28 BROOKE MACKALL Vs. GEORGE W. CASILEAR ET AL. 


twelve, fronting thirty-four feet on said Twenty-second street and 
running back with that width on and parallel to the south line of 
said lot to the rear line of said lot, at and for the sum of twenty-five 
cents per square fe it, amounting in the aggregate to ‘six hundred 
and twenty-two ,°5, dollars ; and whereas the said George W. Casi- 
lear has fully complied withthe terms of said sale and is therefore 
entitled to a deed for said lots of ground: Now, thereforé, this indent- 

ure witnesseth that the said parties of the first part, for 


64 and in consideration of the sum of twothousand seven hun-. 


dred and twenty-seven ,°°) dollars in lawful money of the 
United States to them in hand paid by the said party of the second 
part at and before the sealing and delivery of these presents, the re- 
ceipt whereof is hereby acknowledged, have granted, bargained, sold, 
aliened, enfeoffed, released, and conveyed, and do by these pre sents 
grant, bargain, sell, alien, enfeoflf, rele: ase, and convey, unto said 
party of the second part, his heirs and assigns forever, al] the above- 
described lots of ground, together with all the improvements, ways, 
easements, rights, privileges, s, and appurtenances to the same belong- 
ing or in anywise appertaining, and all the remainders, reversions, 
rents, issues, and profits thereof, and all the estate, right, title, inter- 
est, claim, and demand, either at law or in equity or otherwi ise how- 
ever, of the said parties of the first - irt of, in, to, or out of the said de- 
scribed real estate and pre Mises ; » have and to hold. the said de- 
scribed real estate and premises a appurtenances unto the said 
party of the second part, his heirs and assigns, to lis — their sole 
use, benefit, and behoof forever. 
In testimony whereof the said parties of the first part have here- 
unto set their hands and seals on the day and year first here- 
69 inbefore written. 
J. C. McKELDEN. * [seat. 
Kk. Mcb. TIMONE ¥. — 


Signed, sealed, and delivered in the presence of— 


J. MCKENNEY. : 


District OF CoLUMBIA, rae 
County of Washington, { lo oe 

I, John Meckenney, a notary public in and for the District and 
county aforesaid, do hereby certify that John ©. McKelden and Ed- 
ward Mcb. Timoney, parties to a certain deed bearing date on the 
twenty-third day of ‘October, A. D. 1874, and hereto annexed, per- 
sonally appeared before me in said county, and the said John C. 
MeKelden and Edward McB. Timoney being personally well known 
to me to be the persons who e ‘xecuted the said deed, ane acknowl- 
edged the same to be their act and deed. 


Given under my hand and seal this nineteenth day of December, 
A. D. 1S7 4a 


[ NOTARIAL SEAL. | J. McKENNEY, 
Notary Public. 
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66 Subpena to Answer Original Bill. Issued June 1, 1885. 
In the Supreme Court of the District of Columbia, June 1, 1885. 


Brooke MAcKALt, Jr, Complainant, ) 

against No. 9470, Equity Docket 24. 
Gro. W. CastLear e- al., Defendants. ( 
The President of the United States to George W. Casilear & wife, 

Jane; Leonard Mackall & wife, Rosalie; Don Barton Mackall, Ben- 

jamin Mackall, Louise Owens &* Thomas Owens, Catharine 

Christy & Robert Christy, Edmund Brand, Mary E. Keller, de- 

fendants: 

You are hereby commanded to appear in this court at its first 
special term occurring twenty days after service of this subpeena and 
answer the exigeney of the original bill under pain of attachment 
and such other process of contempt as the court shall award. 

Witness D. K. Cartter, chief justice. 

.. J. MEIGS, Clerk, &e., . 
t. J. MEIGS, Jr., Asst Clerk. 


MemoranpuM.—That the defendants herewith served are to enter 

their appearance in this suit in the clerk’s office on or be- 

67 fore the day at which this writ is returnable; otherwise the 
bill may be taken for confessed. 


Marshal’s Return on Subpena to Ans. Returned June 18, 1880. 


Same accepted June 1, 1885. 
A} D. 


I tAN 
Y E. KELLER. 


Served Leonard Mackall June 16th, 1SS5. 
CLAYTON McMICHAEL, Marshal. 


Di murrer of Leonard Mackall el al. to Original Bill. Filed Oet. 20, 1885. 
In the Supreme Court of the District of Columbia. 


BrRooKE MAcKALL, Jr., 
US. >» Equity, No. 9470. 
Grorce W. CastLear et al. } 


The demurrer of the defendants, Leonard Mackall & Rosalie 
Mackall, his wife; Don Barton. Mackall, Benjamin Mackall, Lou- 
ise Owens, & Thomas Owens, her husband; Catharine Christy, & 
Robert Christy, her husband, to the bill of complaint of Brooke 
Mackall, Jr., the above-named plaintiff. 


These defendants, by protestation, not confessing all or any of 
the matters and thiags in the plaintiff’s bill of complaint con- 
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tained to be true in such manner 
68 therein set forth'and alleged, do demur to soanuch of said bill 

as relates to lots No. 15, in square 41; to lots numbered 2, 5, 
4, 5, subdivisions ‘of original lot No. 5, in square 43; lot No. 12, in 
square 56, and lots 13, 14, & 17, in square 76, and for cause of de- 
murrer show that the title to said lots, as shown from the face of the 
bill, has been adjudged and decreed to be in these defendants. 

And, for further cause of demurrer, these defendants show, as ap- 
pears from paragraph 9 of the bill, the legal title to lot 15,in square 
41, and to lots 2,3, 4,5, in subdivision of original ‘lot 5, in square 
43, and lots 15, 14, 17, in square 76, was conveyed,in trust to the 
defendant, Leonard Mackall, by deed executed on the 15th day of 
January, 1874, by Brooke Mackall, Sr., & Joseph B. Hill, and, as 
appears from the bill itself, said deed has not been tevoked. And, 
for further cause of demurrer, these defendants show that the com- 
plainant has no interest or right in and to lot No. 2, in square No. 

lots 5 & 7, in square 17; lot No. 3, in square Nd. 31; lot No. 2, 
in square 42; and lot No. 10, in square 62, and no proper title to in- 
stitute a suit concerning the same, us appears from :the face of the 
bill, to wit, the last clause of paragraph 11. And, for further cause 

of demurrer, these defendants show that the said bill is ex- 
69 hibited against them and four other persons, defendants 
thereto, for several and distinct and independent matters and 
‘auses Which have no relation to each other and wherein or in the 
greater part whereof these defendants are in no way interested 
concerned and ought not to be implicated. Wherefore and for 
divers other good causes appearing in the said bill these defendants 
pray the judgment of this honorable court whether ,they shall be 
compelled to make any answer to such parts of said bill as they 
have hereinbefore demurred to. 
S.S. HENKLE, . 
ROBERT M. NEWTON, 


Nol’s for Demurrants. 


We herewith certify that the demurrers herein are well founded 
in point of law. 
S.S. HENKLE,  : 
ROBERT M. NEWTON, 
Solicitors for Demurrants. 
District OF COLUMBIA, 88 
On this 20th day of October, 1885, appeared before me Leonard 


Mackall, one of the defendants to the within bill, & being by me 


duly sworn, states that the within demurrers are not filed for del: ay- 
ing said cause. 


L. MACKALL. 
Subscribed & sworn to before me this 20th day of Oct., 1885 


70 RK. J. MEIGS, Clerk,- . 
oy S. PL WILLIAMS, Ass’? Clerk. 


and fortn as the same is 
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Demurrer of Defendants, Geo. W. & Jane Casilear. Filed Oct. 23, 1885. 


In the Supreme Court of the District of Columbia. 


Brooke Mackatt, Jr, ) 
rs. >» No. 9470, Eq. Doe. 24. 
Grorce W. Caster ef al. J 


Demurrer. 


The defendants, George W. Casilear and Jane Casilear, demur to 
the complainant’s bill, and for cause of demurrer show: 

1. That it appears by the bill that the same is exhibited against 
these and ten other defendants for several and distinct matters and 
causes, in many whereof, as appears by the bill, these defendants 
are in no way interested or concerned, and that the bill is multi- 
farious. 

2. That it appears upon the face of the bill that the complainant 
has been guilty of such laches, unexplained or insufficiently ex- 
plained, as disqualifies bim from maintaining his said bill in a 
court of equity as against these defendants at this late day. 

3. That the complainant has not in and by his bill made 
71 such a case as entitles him in a court of equity to any dis- 
covery or relief from or against these defendants as to the 
matters contained in the bill or any of such matters. 
I J. DARLINGTON, 
Sol. for Def’ts Casilear. 


[ certify that in my opinion the foregoing demurrer is well 
founded in point of law. 
J. J. DARLINGTON, 
Counsel for Def’ts Casilear. 


District oF COLUMBIA, 88: 
I, George W. Casilear, on oath say that the foregoing demurrer is 
not interposed for delay. 
GEO. W. CASILEAR. 
Subseribed and sworn to before me this 25d day of October, 1885. 
R. J. MEIGS, Clerk, 
By M. A. CLANCY, Ass’t Clerk. 


Decree pro Confesso in Special Term against Def’ts Brand & Keller. 
Filed Oct. 31, 1885. 
Supreme Court of thé District of Columbia. 


Brooke MACKALL, Jr., 
vs. > Equity, No. 9470. 
GrorGe W. CastLear et al. J 


~| 
| 


This cause came on this day to be heard upon the bill and 
proceedings therein; and, it appearing to the court that the 


| 
| 
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defendants, Edmund Brand and Mary E. Keller, liave made no ap- 
pearance to the process served upon them and are in default of such 


appearance, it is ordered, adjudged, and decreed that the bill of 


complaint be taken as for confessed as against the said defendants. 


olst Oct., 1885. 


Decree in Special Term Sustaining and Dismissing Bil as to Leonard 
Mackall et al. Filed Jan. 19, 1886.. 


In the Supreme Court of the District of Columbia. 


BROOKE MACKALL, Jr.) 
Us. » iq. No. 9470. 
Gico. W. Castnear ef al. j 


This cause, coming on for hearing upon the demurrer of the de- 
fendants, Leonard Mackall, Rosalie Mackall, wife of the said Leon- 
ard: Dow Barton Mackall, Benjamin Mackall, Louise Owens and 

Thomas Owens, her husband; Catharine Cliristy and Robert 
73 Christy, her husband, to the bill of complaint, was argued 

bv counsel ; upon consideration whereof it is, this 19th day 
of January, 1886, ordered, adjudged, and decreed the said de- 
murrer be sustained, and, the complainant declining in open court 
to ask leave to amend the bill as against the said parties, it is fur- 
ther ordered, adjudged, and decreed that as to the above-named 
defendants the bill be dismissed with costs. 


CHARLES P. JAMES, Justice S.C. 


Stipulation of Counsel as fo Amendments lo Bill. Filed January 28, 
LSS6. : 


Supreme Court of the District of Columbia. 


BrookE MAcKALL, Jr., 
's. » Equity, No. 9470. 
GkoRGE W. CaAsILeAR ef al, 


It is hereby stipulated that the bill of complainant may be read 
as if amended by adding the following averments: ° 

In paragraph seven: “ That the complainant had no knowledge 
of the saies to Hill or either of them at the time of the conveyance 

to MeKelden and Mcb. Timoney.” 
74 In paragraph eight: “ The fair value of the property sold 
by Melkelden and Mcb. Timoney, trustees, fo Casilear was 
87.500.” 

In paragraph nine: “ Brooke Mackall, Sr., left complainant only 
one dollar by his will, giving all the rest of his estate to his other 
children.” 

In paragraph eleven by the words interlined ther¢in. 

W. WILLOUGHBY, 
Sol. for Complainant. 

J. J. DARLINGTON, 
Sol. for Def 'ts ( asilear. 


’ 
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te el emt, 


Decree in Special Term Dismissing Bill on Demurrer. Filed Jan. 28, 
1886. 


In the Supreme Court of the District of Columbia. 


BrRooKE MacKALL, Jr., ) 
vs. > No. 9470, Eq. Doe. —. 
George W. Castiear et al. | 


This cause, after the decree passed therein on the 19th day of Jan- 
uary, A. D. 1886, dismissing the bill as to the defendants Leonard 
Mackall, Rosalie Mackall, Benjamin Mackall, Don Barton Mackall, 
Louise Owens, Thomas Owens, Catharine Christy,and Robert Christy, 

coming on for further hearing upon the demurrer of the de- 
70 fendants George W. Casilear and Jane Casilear, and having 

been argued by counsel and duly considered, it is therefore 
by the court, this 28th day of January, A. D. 1886, adjudged and 
decreed that any rights which the complainant may have had in 
the property conveyed by Mckelden and McB. Timoney, trustees, 
to the defendant George W. Casilear, described in the bill, are for- 
ever barred by the laches of the said complainant, and it is there- 
fore further ordered that the bill be, and the same hereby 1s, dis- 
mnissed. 

CHARLES P. JAMES, Justice. 


Appeal to General Term. Filed Feb. 2, 1886. 
Supreme Court of the District of Columbia. 


Brooke MAcKALL, Jr., 
v8. - Equity, No. 9470. 
Gro. W. CAsILear ef al. 
The clerk will please note an appeal in this case from the decrees 
of Jan. 19th and Jan. 28th, 1886, in special term to the general term 
of the court. 


W. WILLOUGHBY, 
Sol. for Comp’t and App’t. 


76. Appeal entered as directed, Feb’y 2nd, 1886, by the clerk. 


Stipulation to Waive Printing. Filed April 23, LSS6. 
< Supreme Court of the District of Columbia. 


BRooKE MACcKALL, Jr., | 
Us. > Equity, No. 9470. 
Geo. W. Castrear and Others. } 


The printing of the abstract of-pleadings required by the rule tu 
| cases appealed to the general term is hereby waived in this case. 
W. WILLOUGHBY, 
Sol. for Comp't. 
J. J. DARLINGTON, 
Sol. for Def’ts Casilear. 


ee 
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Decree in General Term Affirming Decrees Below and Dismissing Bill 
with Costs. Filed Jan. 10, 1887. 


In the Supreme Court of the District of Columbia. 


BROOKE MACKALL 
. i . ° 
vs. No. 9470, Equity. 
77 Greorce W. CasiILeEar ef al. 


This cause coming on to be heard in the general term upon the 
appeal of the compl: inant from the decrees of the special term dis- 
missing the complain: int’s bill, and having been argued by counsel 
for all the’ parties, and having been duly considered, it is by the 
court in general term, this 10th day of January, A‘ D. 1887, ordered, 
adjudged, and decreed that the said decrees of thé special term be, 
and the same are hereby, affirmed, and that the complainant’s bil! 
be, and the same hereby is, distnissed with costs. ° 


W. S. COX, J. 


Motion for and Allowance of Appeal to the Supreme Cinurt of the United 
States. 


Supreme Court of the District of Columbia. mh ae Term, 
Jan’y 13, 1887. : 


Brooke MACKALL, Jr., 
re ° ~ ~~ 
US. Equity, No. 9470. 
GEORGE W. CAsILEAR and Others. 


78 And now comes the complainant, Brooké Mackall, and 
prays an appeal from the decree rendered herein by this court 
on the 10th day of January, 1887, to the Supreme Court of the 
United States. 
BROOKE MACKALL, Comp’t, 
By his sol, W. WILLOUGHBY. 


Appeal allowed in open court this 13th day of Jhnuary, A. D. 
1887, bond, to operate as a supersedeas, to be given in the penalty of 
S250. 

By the court: 


W. S. COX, J. 


79 In the Supreme Court of the District of Columbia, tlre 13th 
day of January, 1887. 


BRooKE MacKALL 7 
. -. | No. 9470. Ins Equity. 
GroRGE W. CasILeaR and Others. 


Know all men by these presents that we, Brooke Mackall and 


Thomas E. Young, are bound unto the seantny named*'George W. 


Casilear & the other defendants in the cause in the sum of two 
hundred and fifty dollars, to be paid to the said defendants, their 


t 
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executors or administrators; to which payment, well and truly to 


be made, we bind ourselves and each of us, jointly and severally, 
| and our and each of our heirs, executors, and administrators firmly 
by these presents. 


Sealed with our seals and dated this 13th day of January, 1887. 

Whereas the above-named Brooke Mackall hath prosecuted an 
appeal to the Supreme Court of the United States to reverse the de- 
cree rendered in the above suit by the said supreme court of the 
District of Columbia: 

Now, therefore, the condition of this obligation is that if the 
above-named Brooke Mackall shall prosecute his said appeal to 
effect and answer all damages and costs if he shall fail to make good 
his plea, then this obligation shall be void ; otherwise tne same shall 
be and remain in full foree and virtue. 


(Signed) BROOKE MACKALL. [seat. 
(Sig ned) THOS. E. YOUNG. __ f[seat. 


Sealed and delivered in presence of— 


(Signed) W. WILLOUGIIBY. 


Approved. 
(Signed) W.J. COX, J. 


SO AUTHENTICATION OF RECORD. 
Clerk’s Certificate. 


CLERK’s OFFICE, 
SUPREME Court or THE District oF COLUMBIA. 
I, R. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true copies of originals on 
file and of record in said office, and that said originals together 
constitute the record of the proceedings of said court in this cause. 
Witness my hand and the seal of said court this 6th day of Sep- 
tember, 1887. 


[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk, 
7 By R. J. MEIGS, Jr., 
| Assistant Clerk. 


Justice "3 ( ¢ rtitieate. 


I, E: F. Bingham, chief justice of said court, do certify the fore- 
going attestation by R. J. Meigs, clerk of the said court, to be in due 
form. 

Witness my hand and seal this 6th day of Sept., 1887. 

E. F. BINGHAM, [sEat.] 
Chief Justice. 
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l’s Certificate to Justice’s Official Character. 


I, R. J. Meigs, elerk of said court, hereby certify:that Ek. F. Bing- 
hain, whose genuine signature is subseribed to the foregoing certifi- 


cate, was at the time of signing and attesting t 
of said court, duly commissioned and qualified 


Witness my hand-and the seal of satd 


he 


Sjilne chief yu stice 


d court this 6th day of Sep- 
tember, 1SS7. 
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By RJ. MEIGS, Jie., 
Assistant { l, rk. 
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GEORGE W. CASILEAR et al. 


BRIEF FOR APPELLANT. 
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By SAMUEL SHELLABARGER and 
JEREMIAH M. WILSON. 
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IN THE 


Supt eme Court of the United States. 


October Term, 1890. 


cee 


BrooKE Macka.t, Jr, Appellant, 
Us. No. 97. 
GFEORGE : W. CASILEAR, ef al. 


- ce ee 


Appeal from the Supreme Court of the District 
of Columbia. — 


ee 


BRIEF ON BEHALF OF APPELLANT. 


—— “ee 
Facts. 
The facts of record are substantially as follows: 


The bill was, in the Court below, dismissed on demurrer. 

Two demurrers were filed, one October 20, 1885, by 
the defendant, Leonard Mackall and others, heirs of 
Brooke Mackall, Sr., deceased. (R., 29.) The ground 
of demurrer by said heirs as to lot 15, in “quare 41, lots 
2,9, 4, and 5, subdivisions of original lot 5, In square 43, 
lot 12, in square 56, and lots 13, 14, and 17,in square 76, 
is that the face of the bill shows that, as to these, that the 
title has been adjudged to the said heirs. (R., 30, fol. 68.) 

The further ground for demurrer by said heirs is, that 
the ninth paragraph of the -bill shows the legal title to 
lot 15, square 41, and lots 2, 8, 4, and 5, in subdivision of 
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original lot 5, square 45, and lots 15, 14, and 17 in square 
76, was conveyed to Leonard Mackall by deed of: January 
L3, 1874, by Brooke Mackall, Sr., and Joseph Hill, and 
that deed, the bill shows not to be revoked. : 

The further ground of demurrer by said heirs is, that 
complainant has no interest In lot 2, Sq. 5, nor in lots 3 
and 7, Sq. 17, nor in lot 5, Sq. 51, nor in lot 4 Sq. 42, 
nor in lot 10, Sq. 62, and no proper title to institute a 
suit concerning the same,as appears from the face of the 
bi'l, to wit, the last clause of paragraph eleven. 

Said demurrer of heirs further assigns for cause of 
demurrer that the bill is against the said heirs and four 
other defendants for several distinct and independent 
matters having no relation to cach other, and ‘in the 
‘greater part of which defendants are not interested. (RK. 
30, fol. GS, 69.) 

The other demurrer was by George W. Castlear and 
his wife, filed October 25,1885. The erounds of de- 
murrer were, (i) that the bill is against the demurrants 
and ten others, for distinct matters, in many of which 
demurrants are not interested: (2) that the bill shows 
that complainant is guilty ef unexplained or insufhi- 
ciently explained laches; (3) that complainant has not 
made a case entitling him to relief or discovery. (RR. ol, 
fol. 70 and 71.) 

Analysis of Bill, 

The substance of the bill, filed June 1, 1885, is as fol- 
lows, omitting the formal and immaterial parts : 

In paragraph ONE ~ ; 

It makes G. W. Casilear and his wife, Leonard Mack- 
all, and the other children of Brooke Mackall, Sr’. and 
Edmund Brand and Mary E. Keller, heirs of Louis Brand, 
deceased, defendants. | 

Paragraph two : 

That in 1865, complainant, in virtue of the conveyance 


by Pairo and others (R., 7), exhibit “A,” owned the prop- 
erty described in paragraph two of bill (R. 1.), to wit, lot 
2, square 5; lots 3 and 7, square 17; lot 3, square 31; 
lot 15, square 41; lot 2, square 42; lot 5, square 43; lot 12, 
square 06; lot 10, square 62; lots 13, 14.and 17, square 72. 

Paragraph three (R., 2): 

That, May 5, 1866, complainant executed to his father, 
two promissory notes, aggregating $596.58, and a deed of 
trust to his father as trustee, exhibit “ B,” the father, as 
a notary, taking the acknowledgedment of the trust deed 
to himself; securing said two notes: the trust deed coy- 
ering lot 2, square 5; two parts of lot 12, square 56; lots 
14,17, and part of 15, square 76; that the notes were 
without consideration, &c., and never acted on for the 
purposes for which given. 

That under that trust, a sham sale (the bill stating 
why sham) was made to Hill, evidenced by exhibit “ D,” 


é wigs | 
of property named at Rec. 2, fols. 5 and 4; with the ex- 
ception of one sub-division of lots 15 and 14, square 76, 
known as subdivision A, which had been previously dis- 
pr sed of. 
Paragraph four (R., 5) 
, 
The $1,000 note and deed of trust, named in paragraph 
four, were discharged, and so admitted of record, in ex- 
hibit “ F.” 
Paragraph five (R., 5): 
That, July 14, 1868, conveyance, exhibit “ F,” was exe- 
i. cuted by Morsell, Mills and wife, and complainant, to 


Brand as trustee, acknowledging satistaction of the $1,000 
note named in paragraph four; and securing the pay- 
ment of $2,000 note to the father of complainant, by a 
trust to said Brand, embracing lot 15, square 41, and lot 
5, square 43; avers this note was to raise money for the 
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benefit of said father and son, and that it never was used, 
and was without consideration. 3 

Paragraph sir (R., 5-4): 

Pursuant to this deed of trust to Brand, a sham sale 
was made to said Till, and on July 20, 1875, was evi- 
deneed by exhibit “11,” conveying to said Hill lot 15, 
square 41,and nos. 2,3, 4,5,subdivisions of lot 5, square 43, 

Paragraph seven (., 4): | 

That, six days after the date of deed, exhibit “Hy” Hill 
executed the COnVeVAaHce, exhibit “1,” August 4, 1875, 
conveying to McKelden and MeB. Timoney, as trustees, 
to secure a $3,000-note by Brooke Mackall, Sr., to F. A. 
Casilear, due at one year, said two trustees and Casilear 
having full knowledge, at the time of taking the convey- 
ance @xhibit “1.” of the defects of title mentioned in the 
bill; such notice being by record and otherwise. . 

Paragraph efqht (R., 4 and 5): | 

That October 25, S74, said trustees, MceKkeldon and 
Timoney, sold and conveyed, by deed exhibit “ iy sub- 
divisions 2 and 3 of lot 5, sq. 45, and lot 17, sq. 76, and 
two parts of lot 12, “| oO: that at this trustees’ sale of 
October, Isc. complainant rave written notice (exhibit 
J., R., 22) of the defects of title, set forth in the ball, as to 
the said lots then being sold. 


Paragraph peapee (|? ; 7) ‘ 
‘) ~_ . . . e . 

January 13,1874, [lill, as trustee, also in his own right, 

and Brooke Mackall, Sr., joined In) conveving to Leonard 

Mackall, as trustee, lot 15, sqiare 41, lots 2, 3, 4, 5, in 

subdivision of lot 4, square 4b, and lots 13, 14, and 17, 


square 76, and two parts of lot 12. square OG. as set forth 


in exhibit “ KY” these lots heimng the same conveyed to 
Hill in the said deeds “D” and “ TE? and being void for 
the reason set forth in the bill. 
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Paragraph ten (R., 5 and 6): 

Defendant Casilear claims title to lot 17, square 76, the 
two parts of lot 12, square i, as derived from the deed 
of Brooke Mackall, Sr., trustee to Hill (exhibit “D”); 
and, also, to subdivisions 2 and >, Ot lot D, square i, as 
derived from the deed ot Brand to Hill (exhibit 3 I] 7 ), 
and then sets forth how the heirs claim under exhibits 
“D>” ana “i.” 

Paragraph eleven (I, 6): 

This paragraph is devoted to explaining the reasons 
for delay in bringing the suit. 

Praver is for process, for answer on oath, that the two 
deeds to Hill be adjudged void, &e., and for an ae- 
counting. 

Assignment of Errors. 

1. The Court erred in sustaining the demurrer of 
Leonard Mackall and others to the bill (R. 29). 

2. The Court erred in sustaining the demurrer of 
George W. Casilear and wife to Ue bill (R. 31). 

2. The Court erred in failing to find, under the aver- 
ments of the bill, that the sale evidenced by exhibit 
“D” was void. 

4. Court erred in failing to find that the sale, evidenced 
by exhibit “IH,” was void, under the averments of the 
bill. 

5. Court erred in failing to find that, according to the 
averments of the bill, the deed exhibit “B” was void. 

G. Court erred in failing to find that, under the aver- 
ments of the bill, the conveyance evidenced by exhibit 
“IF” was void. 
~ %. Court erred in failing to render a decree in favor of 
the complainant, setting aside the two deeds to Hill, 
made exhibits “D” and “ H,.” and all other deeds and 


conveyances based upon the same. 
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8. The Court erred in failing to find that the plaintiff 
was the owner in equity of the lots described in the’ninth 
paragraph of the bill. 

9. For other errors appearing in the record. 
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BRIEF. 
Multifariousness, 


First, as to the multifariousness. Both demurrers 
make the point that the bill is bad for multifariousness. 

One ground of the demurrer on behalf of the. heirs 
(R., 30, fols. 6S, 69) is for that © distinct and independent 
matters and causes that have no relation to each ‘other 
and wherein or in the greater part whereof these defend- 
ants are in no way interested or concerned, and dught 
not to be implicated.” . ‘ 

The demurrer on behalf of Casilear and wife (R., 31, 
fols. 70, 71) for cause of demurrer, assizns that the bill 
is against Casilear and wife and ten others, for distinct 
matters, in many whereof, defendants demurring, are not 
interested, 

This ground of demurrer, we submit, is not well taken. 
The two classes of defendants are Casilear and wife, of 
one ¢lass, and the heirs of Mackall, Sr., of the other class. 

The bill is framed not only to set aside the deed un- 
der which Casilear and wife claim, to wit, exhibit “ L” 
(R., 26), but, also, to set aside the deed to Leonard 
Mackall, exhibit “Kk” (R.. 24), named in paragraph 
nine of the bill (R., 5), and, therefore, the heirs of Brooke 
Mackall, Sr., were necessary defendants to the bill, and 
were interested in, and in point of title, connected with. 
the same alleged frauds which put the alleged title in 
Joseph B. Hill, who unites with Brooke Mackall, Sr. in 
making the title to the heirs for lot 15, square 41, lots 2, 3, 
4,5 in subdivision of lot 5, square 43, and lots 13,14 and 
17 in square 76, and two parts of lot 12, square 56. 
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The bill being one framed to set aside this deed, “ K,”” 
to Leonard Mackall, as well as the deed “ L, to Casilear, 
and the deeds “ D” and “IL” to Hill, it beeame neces- 
sary to make both classes of claimiants defendants, to wit: 
Hill, and those claiming under his deed “L,” and the 
heirs of Brooke Mackall, Sr., claiming under deed “ K,” 
(R., 24). 

When the attack of a bill is made upon the common 
sources of title, from which the various claimants, whose 
title is attacked in the bill, claim title, it is manifest that 
all such claimants are hecessary parties, and that the bill 
is not multifarious because all such claimants are united, 
merely because the property so attacked has come to be- 
long to independent ownerships. 

The leading case upon this subject in this Court is the 
case of Gaines v. Chew, 2 Ilow., 619. In that ease the 
Court held what is thus stated in the head notes: 

“Tt is not practicable to define multifariousness. Each 
case must be examined with r-ference to the leading 
principles, not to subjeet one pRLTLV toa litigation between 
others in which he has no inter sf, and not tw allow an uli- 
necessary multiplicity of suits. 

" J hill Ww nich claims diphe rene pareels of land, as devisee, or 
heir at law, and shows that each defendant claims in severally 
as purchaser under a will. whieh the bill impeaches, and the 
efi cl of which is to devise ny of the lands which the hill COn- 
troverts, is not multifarious, —— thie COIR of each de fe ndant 
who may claim protection (! s hona- fie purchaser ‘without 
notice, is distinct from the cases of all the others.” 


In Barney v. Latham, 103 U. S., 214, 215, the same 
doctrine is repeated; the Court holding that a defendant 
may be a proper party, though not indispensable, and 
that, consistently with “established rules of pleading 
he nay be governed often by considerations of mere 
convenience; and it may be that there was or is such a 
colinection between the various transactions set out in 
the complaint as to make all of the defendants proper 
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parties to the suit, and to every controversy embraced by 
it, at least in such a sense as to protect the complaint 
against a demurrer upon the ground of multifariousness 


or misjoinder.” 


The Court here cites Oliver v. Piatt, 5 How., 353, 411, 


where the Court said: 


“Tt was well observed by Lord Cottenham, in Camp- 
bell ». Mackay, 1 Myl. & Cr., 605, and the same dectrine 
was aflirmed in this court in Gaines and Wife v. Relf 
and Chew, 2 How., 619, 642, that it is impracticable to 
lay down any rule asto what constitutes multifariousness 


as a1. abstract proposition; that each case must depend 
upon its own circumstances : and much must necessarily 
be left, where the authorities leave it, to the sound disere- 
tion of the Court.” 

In that case the Court refused to treat a bill as multi- 
farious because certain parties were brought into the case 
who might not be regarded as indispensable, although 
appropriate parties to be joined in the suit. The Court 
says (p. 215): 


“Consistently with established rules of pleading, he 
may be governed often by considerations of mére con- 
venience: and it may be that there was, or is, sucli a con- 
nection between the various transactions set out-in the 
complaint asto make all of the defendants proper parties 
to the suit, and to every controversy embraced by it, at 
least in such a sense as to protect the complaint against 
a demurrer upon the ground of multifariousnes or mis- 
joinder.”’ 


These doctrines announced by this Court in Gaines v. 
Chew, 2 How., 619, and in Barney v. Latham, 103, U.S., 
215, have been repeated in Oliver v. Piatt, 3 How., 441; 
Sheldon vr. Packet Co., 10 Bissell, 473: 8. C., 8 Federal 
Reporter, 770; Bank v. Sprague, 19 Blateht., 532; Norris 
v. Hassler, 22 Federal Reporter, 408 ; Railroad Company 
v. Dyer, 1 Sawyer, 650; Mining Debris Case, 8 Sawyer, 
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636; 8. C., 16 Federal Reporter, 634; Gaines v. Maus- 


seaux, 1 Woods, 121; Pierpont v. Fowler,.2 Wood & M., 34. 


Manifestly the same grounds of complaint that are 
brought against the title of Casilear, who holds under 
exhibit “ L,” enter into and affect the title of the heirs as 
derived under the deed “K ” to Leonard Mackall, named 
in paragraph nine of the bill (R., 5). 

There are other considerations that furnish an answer 
to the claim of multifariousness, which need not be here 
repeated. 

One of these is thus stated inthe brief in general term 
below : 

It was necessary to make the children and devisees of 
I. Mackall, sr., parties, for the reason that as to lots that 
came to Casilear through the sale under the deed of trust 
to B. Mackall, Sr., if such sale, evidenced by exhibit “L” 
(R., 26) were set aside, the legal title would be in them as 
heirs or devisees. His individual conveyance to Leonard 
Mackall, exhibit “Kk” (R., 24) not purporting to be made 
by him as trustee, nor under the provisions of the deed 
of trust to him, would not transfcr such legal title to him, 
Leonard Mackall. They should be parties for the same 
reason that the heirs of the trustee, Brand, are made 
parties. 

Another reason why the bill is not multifarious, as 
stated in the brief below, and which we here adopt, is 
thus expressed : 

Such children and devisees claim the lots not pur- 
chased by Casilear under the same deeds as those upon 
which he relies. Hill was the purchaser at both sales, 
and the apparent title to all came to him; but he, in exe- 
cuting the deed of trust under which Casilear became the 
purchaser, took some coming to him from the deed of 
trust to Mackall, Sr., and some from the deed to Brand, 
leaving some claiming through both of said deeds of 


ee 
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trust, and which are those claimed by the devisees of 
Mackall, Sr. both are, then, interested in. both ‘of the 
same deeds which are sought to be set aside. 
The brief below cites, in addition to the above-cited 

authorities, the following: 

Fellows v. Fellows, 4 Cowen, 682. 

15 Am. Decis., 412, and note. 

40 Am. Decis., 106 and note. 


Ilere we leave the point as to the bill being objection- 
able en demurrer on the ground of multifariousness, 


General Merits Shown by the Bill. 
Another legal question in the case (aside from the 
matter of laches as raised by the demurrers) is, whether 
the averments of the bill are enough, in their legal sig- 
nificance and effect, to avoid the deeds exhibit “B” (R., 
2, fols. 3,4,5) to Mackall, Sr.; exhibit “D” (R., 2, 3 and 
11), by Mackall, Sr., as trustee, to Hill, and Exhibit “H” 
(R., 4, fols. 8, 9, and 41), by Louis Brand, trustee, to Hill, 
and all deeds based on the alleged title created by these 
three deeds. 
Averments Affecting Validity of Exhibits ‘“B,” 
“DD” and ** HH.” | 
The avyerments regarding the validity of exhibit “B” 
are in paragraph three (R.,2 and 3). They, in substance 
and effect, show that the notes secured by this deed‘were 
made to raise money for the support of Brooke Mackall, 
Sr., and the complainant; that these notes were never 
discounted or used for that purpose; that the notes-were 
given without any consideration ; that many years .after 
the notes were given, and when the object thereof had 
failed, the notes and deed of trust were sought to be used 


for purposes foreign to the origin of the notes and deed 
of trust: that the deed of trust was acknowledged: only 
by and before the trustee of the deed of trust, Brooke 
Mackall, Sr. , 


° 
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Then in regard to the deed by Brooke Mackall, Sr., 
trustee to Joseph D. Hill, of June 26, 1876, exhibit “D” 
(R., 11), the averments in paragraph three (R., 2 and 3), 
are in substance, that— 

After said déed, exhibit “D” was made, a variance 
occurred between complainant and his father, Brooke 
Mackall, Sr.; that the father, without the consent or 
knowledge of complainant, advertised the property cov- 
ered by exhibit - B,” except subdivisions 13 and 14 in 
square 76 (a copy of the advertisement is filed, exhibit 
“COC” (R., 11); this advertisement was published for three 
days, whereas the deed of trust ealled for sixty days ; 
that the sale was kept secret, and was concealed from 
complainant; was not held on the premises, but at rooms 
of auctioneer; no bidders present except Mackall, Sr. 
and Hill; that sale was made for the benefit of the trus- 
tee, Mackall, Sr., that no consideration passed, «ce. 

The averments affecting the validity of the deed to 
Hill, exhibit “I” (R., 18), are in paragraph six. 

We come again below, and in another connection, to 
the averments of the bill affecting the validity of the 
deeds to Hill. | 

The advertisement for this sale by Brand is set forth 
as exhibit “G” (R. 18). It was published for but three 
davs, the sale was without knowledge or consent of com- 
plainant; without any written request as prescribed ; 
place of sale was the private room of auctioneer, no bid- 
ders at sale; sale made at instance of Mackall, Sr., trus- 
tee, struck off to Hill for a nominal sum, he paying no 
money therefor; it being well understood that the real 
purchaser was Mackall, Sr., and no payment or account 
ever made to complainant. (R., 5 and 4.) 

Of course. under the facts avered as to exhibit “ H,” the 
same considerations which render the conveyance ex- 
hibit “D” void render this sale and conveyance “H” 
void. 


12 : 


The bill further avers, in paragraph five (R., 3); that 
the deed exhibit “ F° (I., 15), by Morsell, Mills and twife, 
and complainant to Brand as trustee of July 14, [868, 
was made to secure $2,000 to Mackall, Sr., from Brooke 
Mackall, Jr.; but in truth and fact that note was ak ac- 
commodation note to raise money for the conmon benetit 
of both; but that no money was ever so raised and there 
was no consideration for the note, ete. , : 

Bill further avers, in paragraph seven, as to the ceed 
of August 4, 1875 (exhibit “1,” R., 20), being the « vod 
of said [ill to Trustees McKkeldon and Timoney, thst iit 
(said exhibit “i ‘ Wiis made with full nou lode Onl part 
of both trustees and of IF. A. Casilear (R., fol. 9), at the 
time of its making, of the defects of the said title held by 
Hill, such knowledge being derived both by record &nd 
otherwise, and that said Trustees Mehkeldon and Timoney 
were not bona-fide purchasers, XC. ; 

Without pursuing, in this connection, these details 
further, it is simply obvious that the titles attacked.in 
this bill all rest upon the validity of exhibits “ BY” “ [).” 
and “ITI,” that these being overthrown, all titles and 
claims held under the various deeds exhibited in the bill 
fall also. 

Without entering into the full details regarding the 
invalidity of the various deeds depending for their yaltd- 
ity upon the validity of the sales evidenced by exhibits 
“B, “D,” and “TT,” it will be quite sufficient, as charee- 
terizing and showing the invalidity of all the deeds at- 
tacked in this case, for us to take two specimens whith 
we suppose to be regarded as the least vulnerable of all, 

We first take the deeds under which George W. Casi- 
lear claims. 

Said Casilear obtained whatever title he, in equify, 
holds ly the grant of the trustees, John C. Mehkeldon 
and Edward Mcb. Timoney, trustees under their deéd. 
(Exhibit “LL,” R.,26.) This deed recites (R., 26) that Iirl, 


e 
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on the 4th of August, 1878, conveyed the land deeded to 
said G. W. Casilear, by said deed of August 4, 1873, to 
said trustees, McKeldon and Timoney. Thus it shows 
Hill to be the souree of G. W. Casilear’s title: 

The bill avers, paragraph eight (R. 4 and 5, fols. 10. 
11), as to this sale to G. W. Casilear by said trustees, 
MckKeldon and Timoney, that the trustees had full and 
absolute written notice of the frauds, &e., set out in the 
bill (as set forth in exhibit “J,” Ry 22), such notice had 
been publicly announced at their sale to said G. W. 
Casilear, and this defore the sale and in hearing of all 
bidders, thus giving G. W. Casilear knowledge of the 
alleged defects of power, in said trustees, to make said 
sale; and further that (as averred in paragraph seven, 
folio 90), “said trustees and said F. A. Casilear, owner of 
the $3,000 note, had full knowledge, at the time (of 
making said deed of trust, exhibit ‘1, R., 20) of the de- 
fects of title herein (in the bill) mentioned, both by record 
and otherwise; and were not bona fide purchasers, or 
creditors, as to the said property mentioned in said con- 
veyance.” 

The bill thus,and therefore, expressly alleges that before 
the deed of trust “1,” securing I’. A. Casilear his $5,000, 
was executed, Casilear and the trustees had full notice of 
whatever the bill sets forth as affecting the title held by 
sald [fill and bv said two trustees, Mekeldon and 
Timoney. 

Averments Affecting Hill’s Title. 

We, therefore, turn to the averments of the bill to see 
what facts are averred affecting the title of Hill and of 
Brooke Mackall, Sr., and affecting their ability to make 
a vood title to said last named trustees, MeKeldon and 
Timoney. 

We have already alluded to these averments of the 
bill showing the facts which invalidate the deeds to Hill, 
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one being the deed exhibit “D” of June 26, 1873, of 
Brooke Mackal!, Sr. (R., 11), and the other the deed “ H,” 
of July 29, 1873, by Brand, trustee, to Hill (R., 18). 

The substance of the averments tending to invalidate 


the deed exhibit “D,” 1s, that the notes, aggregating 
$596.58, for which this trust deed, exhibit “ B.” ‘was 
given, were got ap for the purpose of borrowing money 
for the support of complainant and his father; that they 
were never used for that purpose; that no money was 
ever obtained thereon ; that the notes were wholly with- 
out consideration; that seven years and nearly two 
months after these notes were so given, and had fafled 
to be usc for the purposes for which they were drawn, 
and after a variance had arisen between father and son, 
without the knowledge or consent of son, the father 
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took advantage of his possession of the notes and deed of 
trust “ B,” securing them, and proceeded in a scheme to 
sell the property and defraud complainant; that, although 
the deed of trust required sixty days’ notice of sale, only 
three days’ notice was given; that the sale was intended 
to be kept concealed from complainant, and was not lrelad 
upon premises, but at rooms of auctioneer, where no bid- 
ders were present; that, at Instance of the father, the 
property was struck off nominally to Hill, but really for 
the benefit of thre fath rv: that no money whatever was paid 
by Hill, and his name was used only to present the up- 
pearance of the sale nof being made hy the trustee to 
himself; and that he might not appear to be the yur- 
chaser at his own sale; that it was a scheme by the father 
to divest the son of his property, and to obtain it without 
paying anything for it; that, in pursuance of this scheme, 
the deed exhibit “D” was executed by the father, as 
trustee, to Till, for nominally S? QOOO—7 1 reality, nothing 
was paid by [Lill to said frustec, or to complainant, and that 
the said deed “ D” was void. (R., 2 and 3. 
Then, as to the deed to this same Hill, to wit exhibit 
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“TI,” the averments, in paragraph six, are substantially 
the same as those in regard to the deed exhibit “ D.” 

Moreover, it is averred, that after Hill had thusobtained 
these pretended conveyances, he made the deed of trust 
to the trustees, McKeldon and Mcb. Timoney, the facts 
affecting which conveyance,exhibit “ 1,” we have already 
stated, showing that the trustees and F. A. Casilear, the 
owner of the $3,000 note secured by the deed of trust, 
exhibit “1,” had full knowledge of said frauds in making 
title to Hill before the money was loaned. 

Ree., 4, fol. 9, &e. 


The averments, in this regard, are in paragraphs seven 
and eight, as already stated, it being expressly averred 
and charged that George W. Casilear knew all the above 
recited facts invalidating Ilill’s title and the title of the 
two trustees, Mchkeldon and Timoney, the averment in 
this behalf, as to the said George W. Casilear, being at 
folio 10, where it is averred, “notwithstanding this 
(notice ‘J’ given at sale) said trustees proceeded to 
offer said property for sale, whereupon the defendant, 
George W. Casilear, though knowing well the contents 
of the said notice, exhibit ‘1, and of the defects of title 
herein set forth, bid in the property at $2,722.95, and 
thereupon the deed, exhibit ‘L, was made.” 

Substantially the same averments which go to inval- 
idate the title of George W. Casilear are made going to 
invalidate the title alleged to be conveved by deed, ex- 
hibit “Ky” of January 15, 1874 (R., 24), being the one 
under which the heirs claim (R., 24). 

Such, in substanee, are the facts admitted by these 
demurrers. 


Authorities. 


‘The two leading doctrines of equity jurisprudence 
Which are brought into view by the question, whether 
under such averments as are now recited, going to inval- 


OER ETE © ee ee Se 


lt) 


idate the said deed “ 1.” to Casilear, and the deed “Kk” 
to Leonard Mueckall are valid, are: First. The rule of 
strict integrity and good faith required of trustees in 
dealing with trust property ; and, second. The ruke de- 
fining the rights and obligations of purchasers setting up 
the protection accorded to bona fide purchasers. 

In Story’s Equity Jurisprudence, sees. 521-522, the 
jealousy and extreme strictness with which courts of 
equity watch the transactions of trustees, and compel 
them to be scrupulously fair and just, are fully stated, 
and he there Saves that the relation of a trustee Is: In 
suid regards, substantially identical with the other 
fiduciary relatrons, such as guardian and ward; and in 
sec. 317, regarding this matter of the fairness required 
of such persons standing in fiduciary relations, the 
author says: ! : 


“Tt is obvious that, during the existence of the guar- 
dianship, the transactions of guardian and ward cainot 
be binding upon the ward if they are of any disadvan- 
tave to him; and, indeed, the relative situation of the 
parties imposes a general imability to deal with each 
other. Courts of equity proceed yet farther; in casts of 
this sort, they will not permit transactions between guar- 
dians and wards to stand even when they have occurred 
after the minority has ceased and the relation become 
thereby actually ended, if the intermediate period be 
short, unless the circumstances mE nionstrate, i the hitshest 
scnse of the terms, the full st deliheration on the pearl of, the 
ward, and thre most dhundand good — farith | vberrind fides) aL 
the part of the guardian. For, in all sueh cases, the re- 
lation is still considered as having an undue influence 
upon the mind of the ward, and as virtually subsis{ing, 
especially if a// the duties attached to the situation have 
not ceased.” 


Or, take the following from Kerr on Fraud, p. 154: 


“Tt is the duty of a person to use his best exertions for 
the advantage of the cestui que trust, Ile may not place 
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himself in a situation in which his inferests will come in 
conflict with that which his duty requires him to do. 
Any personal benefit which he may gain by availing him- 
self of his fiduciary character must be acquired by a 
dereliction of his duty, and will enure to the benefit of the 
trust estate.” ) pe 


To this the author cites a great many English and 
American authorities; amongst the American, being : 
Barney v. Saunders, 16 How., 535. 
Mitchell ». Wall, 6 Bush, 659. 
Van Epps v. Van Epps,.9 Paige, 237. 
Brinkerhoff v. Brown, 4 Johnson’s Chy. Rep., 693. 


The author proceeds: 


“ There is no more sacred rule of equity than that-a 
trustee cannot so execute a trust as to hrearve thee least henefit 
from it hiimnse ys 


To this the author cites, of the English cases, Forbes 
v. Ross, 2 Cox, 116: and of the American CUSCS, cites 
Michoud v. Gired, 4 How., 503; Bank v. Torrey, 7 Hill, 
260; Croney v. Ring, 11 Barbour, 356; Murray v. Van- 
derbilt, 39 Barbour, 140; Slew v. Law, 3 Blatehf., 459. 

The case of Michoud v. Girod, supra, is, of course, ex- 
ceedingly familiar, and a leading ease in this country. 

At the opening of the opinion in that case, by Wayne, 
J., he-states this doctrine in the following words : 


“We coneur with the learned judge in the Cireuit 
Court in setting aside the purchases by which Nicholas 
Girod and Juan Francois Girod became possessors of 
their testator’s entire estate. But the morality and pol- 
icv of the law, as it is administered in courts of equity, 
induce us to add that those purchases were fraudulent 
and void, and may be declared to be so, without any fur- 
ther injury, upon the ground that they were made by 
the intervention of persons who were nominal buyers of 
the’ property for the purpose of conveying it to the exec- 
utors. Such a transaction carries fraud upon the face 
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of it. (Lord Hardwicke v. Vernon, 4 Ves., Jr., 411; 14 
Ves., Jr., 504; 2 Bro. C. C., 410, note.) It matters nof, 
in such a case, Whether the sales are made with or with- 
out the sanction of judicial authority, or with ministerial 
exactness. The rule of equity is, in every code of jurispru- 
dence with which we are aequatnted, that (f purchase by a 
trustee or age Mi of thie particular property of which hie has 
the sale, or in which he PCP TENt uts anothe r, whether he has an 
anterest in it or 1ot—pr r inte rpositam ji SONA —CAPPLES 


fraud On the face of it.” 


An apology seems to be required for even alluding to so 
familiar and so settled a doctrine as has just been stated ; 
and yet it seems to be forced upon counsel to do so by 
the fact that, in sustaining the demurrers in the present 
case, and thereby holding the deeds to Hill, and to those 
claiming under him, to be good, notwithstanding the 
frauds which the bill sets out, this universal, fundi- 
mental and most excellent doctrine of courts of equity 
has been utterly disregarded. This is palpably so, uh- 
less, indeed, the decree sustaining the demurrers is to 
find its justification upon some ofher ground than that 
the transactions resulting in making the deeds to Hall, 
and to those claiming under [ill, were honest. : 

We, therefore, turn to those ofher grounds (aside from 
that already considered, to wit, multifariousness), as we 
understand them, on which it is claimed that the de- 
murrers were properly sustained. 

One of those ofher grounds we understand to be em- 
braced in the third ground of demurrer as stated in the 
demurrer of George W. Casilear (R..51, fols. 70, 71), this 
third ground being in substance a general demurrer. 


Bona-Fide Purchaser. ‘ 
Under this branch of the case it is by us understodd 
that Creorge W. Casilear claims to be protected ais a bona 
fide purchaser. 
We have already seen that the bill distinctly avers 
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that, at the time of his purchase, the purchaser, George 
W. Casilear, had full knowledge of all the frauds set up 
in the bill; also that, at the time of taking the deed of 
trust, exhibit “I” (R., 20), under which the sale was 
made to George W. Casilear: also the trustees, and their 
beneficiary and the owner of the $3,000 note. F. A. Cas- 
ilear had full notice of all of said frauds. 

Now under such state of fact as is averred in the bill 
so alleging fraud, and attributing full knowledge thereof 
both to the owner of the 83,000 note and to the purchaser 
at the sale made for the benefit of that note, it seems 
utterly impossible to hold that either F. A. Casilear or 
George W. Casilear can sustain the position, in a court 
of equity, of bona fide purchaser. 

Two principles, regarding the law of bona fide pur- 
chaser, are proper here to be stated. 

One is, that the defense of bona fide purchaser is one 
wherein the affirmative and burden of proot ison the party 
re lying on il. 

In the case of Boone v. Childs, 10 Peters, 211, this 
Court, speaking of the law affecting hona fide purchasers, 
Says: , | 

“It (the defense of bona fide purchaser) must be es- 
tablished affirmatively by the defendant. In setting 
it up by bill or answer, it must state the date of pur- 
chase, the deed, the parties, contents briefly; that the 
vendor was seized in fee, and in POSSESSION | the con- 
sideration must be stated with a distinct averment that 
it was bone fide and truly paid, independently of the re- 
citalin the deed. Notice must be denied previous to and 
down to the time of paving the money and the delivery 
of the deed, and if notice Is specially charged, the demial 
must be of all circumstances referred to, from which 
notice can be inferred, and the answer or plea show how 
the grantor acquired titile.” 


This doctrine is fully re-affirmed and repeated in the 
opinion of Nelson, J., in Smith v. Orton, reported at pp. 
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LXXV and LXXVIIL of Appendix to vol. 181, U.S. 
Reports. | 3 

The other principle is that, in order to entitle a 
party standing in the position in which the bill places 
George W. Casilear, holding under deed exhibit “ L,” and 
also the position of the heirs of Brooke Mackall, Sr., 
holding under the sale evidenced by exhibit “ kK,” to the 
rights of a bona fide purchaser, he must not only show 
that he had no express knowledge of the facts that ‘would 
vitiate the title; but the rule is that “a knowledge of faets 
which, if traced and unde rstood, will Le ad to a knowledge of (l 
hostile title, it is sufficient to charge a purchase r with: notice 
of that title.” 

This doctrine, in substance, will be found laid down 
in Shaw v. Railroad Company, 101 U.S., 557, where the 
Court held as follows: 

_ “The purchaser of a bill of lading who has reason to 
believe that his vendor was not the owner thereof, or that it was 
held to secure an outs tanding de ht, is nota bona file parchaser 


nor entitled to hold the merchandise covered by the bill against 
its true owner.” : 


The same thing is held in Walburn v. Babitt, 16 Wall, 
977, OS1, and cases cited in the note. 

Same thing ts found in Gaines v. De La Croix, 6 Wall., 
719). 

In Brush v. Ware ef al., 15 Peters, 98, the head note 
accurately states what was held, by this Court, touching 
this point. It says: : 

“The law requires reasonable diligence in a purchaser to 
ascertain any defect of title. But when such defect is 
brought to lis knowledge no inconvenience Wild excuse 
him from the vtmost scrutiny. He isa voluntary pur- 
chaser, and hi ving notice of a fact which casts doubt on 
the validity of his title, the rights of innocent persons are 
not to be prejudiced through his negligence.” . 


Here we leave that part of the argument which is de- 


voted to showing that the bill sets up such facts as deprive 
both George W. Casilear and also the heirs of B. Mackall, 
Sr., of all equitable title to the lands in controversy, so 
far as such equitable title depends either upon the orig- 
inal merits of the case, or, as to George W. Casilear, upon 
the doctrine of bona fide purchaser. 

Any:omissions or defects in this statement of the case 
in the particulars now gone over we will endeavor to 
supply in the oral argument, if need be. 


Laches. 


We now turn to the matter of /aches as set-up in the 
demurrers, both that in behalf of Casilear and also of the 
heirs. | 

At the outset of the discussion of the matter of laches, 
it is proper to fix carefully in mind the distinetion between 
the claim of Casilear, on the one hand, and of the heirs 
on the other. 

That distinction is mainly, if not exclusively, in this, to 
wit, that F. A. and G. W. Casilear claim to have parted 
with value, on the faith of the conveyances, to G. W. Casi- 
lear. This position is that the loan evidenced by ex- 
hibit “1” (R., 20), this being the deed of trust to McKel- 
don and Timoney, securing the $3,000 note to F. A. 
Casilear is founded upon a valuable consideration, and 
that the sale to G. W. Casilear under this deed, exhibit 
“T” and which sale is evideneed by exhibit “ L,” is 
founded upon a valuable consideration paid, and that 
therefore George W. Casilear stands in the position of a 
purchaser for value paid. 

From this it will be, and has been, argued that he 
being thus in the position of a purchaser for value, as 
distinguished from a volunteer, or from one standing in 
such a barren and express trust relation, as that created 
by the deed “K” to Leonard Mackall, of January 13, 
1874, exhibit “K” (R., 24), is entitled, under the doc- 
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trines of equity applicable to laches, to protection not 
accorded to barren trust relations. : 

On the other hand, in the case of Leonard “Mackall 
holding under the deed, exhibit “ Kk,” it is not pretended 
that he parted with any value. On the contrary, the 
deed under which he held from his father (R., 24-26) 
expressly states, in the concluding paragraph thereof 
(R., 26, fols. 58, 59), as follows: : 

“Tn trust, notwithstanding, for the uses and. purposes 


following, and none other—that is to say: to hold the 
same for the use and benefit of the aforesaid Brooke 


Mackall, Sr., and subject to his absolute control and dis- 


osal, and to sell and dispose of the same as the said 
srooke Mackall, Sr., may in writing direct and:require.” 


The legal title, therefore, in so far as that part of the 
property is coneerned, which Is covered by exhibit Hs Ix ws 
(Rt., 24), was put in Leonard Mackall in trust merely, with- 
out any consideration paid therefor; and he, Leonard 
Mackall, stands in precisely the same relation to the 
present case as Brooke Mackall, Sr., would stand if he 
were yet alive. | ' 

In other words, these heirs of B. Mackall, Sr., stand in 
the position of a trustee under an express trust, who re- 
ceives the legal title to property without consideration, 
to be used for a specific purpose (to wit, the exclusive 
benefit of B. Mackall, Sr.), as set forth in paragraph three 
(R., 2, fols. 3, 4). 

Such is the distinction between the two demurrers. 

We now turn to the law atfecting the question of laches 
as applied to the Casilear conveyance, exhibiti“ L.” 

We have already seen that neither F. A. Gasilear nor 
George W. Casilear are entitled to any ot the protections 
given by equity to bona fd purchasers, and, therefore, 
that is out of the case. They stand in the: position of 
parties taking property in defiance of the ownership of 
srooke Mackall, Jr. as derived under exhibit “ A” (R., 7), 
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they knowing that he was the owner of the property, and 
had received from his father no value whatever there- 
for. but had heen wronged in the conveyances under 
which the trustees, Mckeldon and Timoney, claimed the 
power to make convevances. 

As to them, therefore, the question of laches goes back 
directly to the question as to what rule equity will apply 
to purchasers who buy with full knowledge of the gross 
frauds in which the trust, under which they purchased 
originated. 

Our proposition is, that as to such purchasers in bad 
faith, against whom a bill is filed for recovery of the land 
they wrongfully hold, the most favorable rule of limita- 
tion, or of laches, which such a purchaser can claim is 
that which would be applicable at law in the case of an 
action of ejectment brought against them for the recov- 
ery of the same land. 

Outside of all questions growing out of the facts named 
In paragraph eleven (R., 6, fols. 15,14), we submit that 
the defendant, Casilear, cannot rely upon any limitation 
short of the twenty years preseribed by the statute of 
limitations for actions of cjectment. 

This bill against defendants, by Brooke Mackall, Jr., 
was filed June 1, 1885. The deed exhibit “I,” to the 
trustees from whom George W. Casilear purchased, bears 
date August 4, 1875. The wrong, therefore, inflicted by 
the making of the deed of trust to Mcekeldon and Timoney, 
was only eleven years and eleven months old at the time 
of the institution of this suit on the Ist of June, 1SS5. 

Now, aside from all that is set up In said paragraph 
eleven, there Is no bar in equity because of the rule of 
law which we now state. 

Limitation Applicable at Law. 

This suit is, as already remarked, when viewed in the 
light most favorable to defendants, virtually an action of 
ejectment in equity. To such suits the rule of law in 
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chancery courts is that equity will not apply a shorter 
limitation to such a bill for the recovery of land, or the 
equitable title to land, than that which is ap ain to the 
analogous remedy in ejectment at law. 

This is so even though the Court may reac h the con- 
clusion that the repudiation of the trust expressed in 
exhibit “B,” by Brooke Mackall, Sr., and by his heirs, 
was an unmistakable repudiation, and was fully known 
to the cestui que trust during a period shortet than the 
limitation applicable, at law, to the analogous remedy by 
ejectment. | 

This, therefore, brings the present case within that rule 
of the cases in equity which is stated in 2 Story’s Equity 
Jurisprudence, section 1520. After stating that, where 
there are concurrent remedies at law and in equity, and 
the remedy at law is regulated by a statute of:limitations, 
there equity Is bound by the limitation at law,citing Havy- 
den v. Lord Ainsley, 2? Schoales & Lefroy, (trish Chan..) 
607, 629, 630, the author proceeds: 

“In a great variety of other cases courts of equity act 
upon the analogy of the limitations at law. Thus, for 
example, if (! legal fatle would. ii cpectinent, be harred hy 
tie nly years TAR se POSSE SS7TON. courts of equity-will act mpon 
the like limitation and apply it fo ALL cases of’ re lief sought 
upon equitabli titles or claiiis touching real estate. 

“Thus, for example, if the mortgagee has been in pos- 
session of the mortgaged estate for twenty vears, without 
acknowledging the existence of the mortgage, it will be 
srewgyona that the mortgage is foreclosed, and that he 
holds by an absolute title. If the mortgagor has been 
In possession of the morte: ved estate for the like Space 
of time, without acknowledging the mortgage debt, it 
will be presumed.to be paid. If the judgment creditor 
has lain by for twenty vears without any etlort to enforce 
his judgment, and it has not been acknowledged by the 
debtor within that time, it will be presunied satistied. 
And in all these cases courts of equity will act upon these 
facts as a positive bar to relief in equity.” ‘Citing— 


1 Knapp, 229; 2 Young & Coll., 680; 3 Sumner, 152. 
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Ilence, since this suit was commenced before the expi- 
ration of twenty years after the fraudulent deed of trust 
to MeKeldon and Timoney of August 4, 1873 (R., 20), and 
since twenty vears is the bar applicable to suits, for land, 
at law, therefore there is here no bar, no odds what was 
the nature of the repudiation of the trust, or what was 
the character of the complainants’ knowledge thereof. 

The rule that equity will adopt the limitation at law, 
In cases where the equity suit is analogous to a remedy 
at law, is stated by the Supreme Court in Hall v. Law, 
102 U.S.,461. There the suit in equity was one to quiet 
title to certain real estate in Indiana; and the Court, 
upon the point as to the adoption by courts of equity of 
the limitation applicable, in analogous cases, at law, uses 
the following words: | 

“Though the present case is in form a suit in equity— 
and as the bill asks fer an injunetion, it may be so 
treated—it is essentially a sult to recover the possession 
of land. The complainants are out of possession, and 
the defendant, or parties claiming under him, are in pos- 
session. The determination in favoerof the complainants’ 
title is only preliminary to a decree for the surrender of 
possession. If nofa concurrent remedy with the common- 
law action of ejectment, it so nearly re sembles the latter 
as to justify the rule that in such cases the statute equally 
appli 3.” 

The ease of Clark v. Boorman’s Exeecutors, 18 Wall, 
bottom of page O05, states the same rule, where the Court 
SaVS : 

“It would seem reasonable that when the parties ask, 


in the alternative, for such relief as the Court can give, 
instead of the propert f thie SOL iit rule af limitations should 


. . b >» 
Pareri tit courts of equity (Is would qoveri thie courts at law. 


In Perry on Trusts (1st ed., see. 555), the author says: 


“Where there is a statute bar at law, the same period, 
in analogy or obedience to the statute, is adopted in 


26 


equity as a bar to equitable claims. *: * * Lord 
Redesdale was of opinion ‘that the statute virtually included 
courts of equity, and that it was a mistake to say that 
equity acts in analogy to the statute; it acts in obedience 
to it. Equity follows the law. (2 Schoales & Lefroy ; 
[rish Chancery, supra.) The same opinion has been held 
by other great judges in England and América.” 


Notes 3 and 4 to this section (855) fully present the 
cases establishing this doctrine, and include a large 
number of decisions by the Supreme Court of the United 
States. 

[t will, of course, not be claimed that since the doe- 
trine is that equity will adopt the limitation applicable, 
in analogous cases, at law (where no suryirise, mistake, 
concealment, fraud, or disability is disclosed), and will 
bar the case in equity if the analogous case would be 
barred at law, yet the case in equity will be barred 
before it would, in the analogous case, be barred at law. 
Hlenee, all the authorities which hold the doctrine that equity 


follows the law applicable to the analogous ease at law, are 


cases holding that the present action, for the ve core ry of these 
lands and the proceeds thereof, 18 not barred, hecause the 
action of eyectment would not be barred in the present. 

Upon this subject the language of the Supreme Court 
in the case of Michoud v. Girod, 4 How., 561, is directly 
and conclusively in point, not only upon thé exact prop- 
ositions now being considered, but upon other features 
of the case. The Court says: 


“Tn general, length of time is no bar to a trust clearly 
established to have once existed ; and where fraud is im- 
puted and proved, length of time, ought not to exclude 
relief. (Prevost v7. Gratz, 6 Wheat., 481.) Generally 
speaking, when a party has been guilty of such Jaches 
in prosecuting his equitable title as would bar him if his 
title were solely at law, he will be barred in equity from 


° 


Sy 
o_ 4 


& Wise consideration of the paramount importance of 
quieting men’s titles, and upon the principle that expedit 
reipublicw ut sit finis litium. Although the statutes of 
limitations.do not apply to any equitable demand, courts 
of equity adopt them, or, at least, generally take the same 
limitations for their guide, in cases analogous to cases in 
which the statutes apply at law. (10 Ves., 467; 1 Cox, 
149.) Still, within what time a constructive trust will 
be barred, must depend upon the circumstances of the 
case. (Boone v. Chiles, 10 Pet., 177.)” 


In cases where there is, at law and in equity, strictly 
concurrent jurisdiction of the subject-matter of the action, 
and such subject-matter has applied to it a limitation at 
law, there equity holds itself bound by the limitation 
which is applied at law. (Wagner v. Baird, 7 How., 
258: Gordon rv. Kimmell, 99 U. S. R., 210.) But in 
cases where there is not a concurrent jurisdiction, and 
only an analogy between the remedy in equity and the 
one at law, there the rule is that equity will follow the 
limitation which applies at law, unless some strong 
equity requires a departure therefrom, and the departure 
may adopt a longer or shorter limitation accordingly as 
conclusive equities may demand. Still an immense 
multitude of cases show that a shorter limitation than 
that applicable at law will not be adopted, unless mani- 
fest and conclusive equities so require; and where actual 
fraud is shown, a shorter time is never adopted. 

The considerations which we have gone over in regard 
to the demurrer of Casilear furnish, a fortiori, an answer 
to the demurrer of the heirs, so far as that is rested upon 
laches. The heirs were volunteers, in the sense that they 
paid no consideration for the deed “ kK” (R., 24) to Leon- 
ard Mackall, that deed being one leaving the full and 
real ownership (R., top page 26) in Brooke Mackall, Sr. 
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Rule as to Laches where there is Active Fraud. 
Our question, therefore, so far as laches is concerned, as 
between the complainant and the heirs, ts, in ¢ffeet, when 
would a bar arise, in equity, between Brooke Mackall, 
Sr., and complainant, if this suit were against the father 
and his grantee, [hill? 
In this case the bill alleges actual, active, and intense 
fraud on the part of the father as against the son, in con- 
verting the trust created by the exhibit “B” to his own 
private gain, and to purposes foreign to the objects of its | | 
making. This being so, the rule of law, regarding the 
doctrine of laches, is totally different from that "applicable 
to the case of a purchaser for value, and where there was 
no active and actual fraud, on the part of the trustee, as 
distinguished from mere constructive fraud, such as buy- 


Ing at his own sale. : ' 
As to when a bar will arise In equity in such cases of: 


” active fraud,” we state our propositions “as follows: 


Incases where the trustee has been guilty of actual 
fraud, (as distinguished from the constructive fraud at- 
tributed toa purchase at his own.sale, however honest,) 
there courts of equity give relief after the lapse of long 
periods of time, much longer than the perionl fixed in 
analogous cases by the statute of limitations. 

The Supreme Court, in the case of Michoud v. Girod, 4 
Hlow., 561, on this subject uses this language ? 

“Tn general, length of time is no bar to a trust clearly 
established to have onee existed; and where fraud is im- 
puted and proved, length of time ought not, to exclude 
relief.” i.e 

Prevost v. Gratz, 6 Wheat., 481. 


“There is no rule in equity which excludes the con- 
sideration of circumstances ; and in cases of detual fraud, 
we believe no case can be found in the books ir which a 
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court of equity has refused to give relief within the life- 
time of either of the parties upon whom the fraud is 
proved, ok within thirty vears after it has been discovered, 
becomes known to the party whose rights are affected 
ry it.” 


In the case of Brown v. Evans, House of Lords Cases, 
257, 258, Lord Chancellor Cottonham stated the principle 
as follows, in regard to setting aside remote transactions 
on the ground of fraud. 


“When much time has elapsed since the transaction 
complained of, there having been parties who were com- 
petent to complain, the Court will not, upon doubtful or 
ambiguous evidence, assume a case of fraud, although 
upon fraud clearly established no lapse of time will protect 
the parties to it, ov those who claim through them, against 
the jurisdiction of equity depriving them of the effects of 
their plunder.” 


An additional view we now state (though quite kindred 
to the views already stated), to wit: 

That the facts in this case make out, as against the two 
deeds to Hill, exhibit “ D” (R., 11) and exhibit “H” (R., 
18), as well as the other deeds based upon these deeds to 
Hill, the proposition that these deeds had their origin in 
the grossest active fraud as distinguished from constructive. 

These averments have been already herein recapituated, 
and they include on the part of the trustee in the deed of 
trust “B” the following, namely: The trustee’s getting 
from complainant, without a cent of consideration, cer- 
tain notes to the father, gotten for the purpose of the sup- 
port of him and his son, the complainant. These notes 
were never used for that purpose. <A difference sprang up 
between the father and the son. After that difference 
had arisen, and after a lapse of more than seven years, 
and when the notes were barred by the statute of limita- 
tions, the father proceeds to use the barred notes and the 
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deed of trust securing the same for his own benefit, he 
being trustee in the said deed of trust, and having taken 
the acknowledgment, as notary, of the deed tq himself, 
he proceeds to make an arrangement with his own “ in- 
strument,” Joseph B. Hill, whom he makes use of fer the 
same purpose in making both the deed, exhibit * D,” and 
the deed, exhibit “TL.” s 

He makes an advertisement of three days of the sale of 
the trust property, where the trust required an advertise- 
ment of sixty days. He makes the sale inthe private apart- 
ments of the auctioneer, and not,on the premises;publiely. 
He makes the sale for no consideration. He conceals the 
sale from the beneficiary, his son. Ile makes the sale to 
Hill, but for his own benefit, instead of making it to him- 
self, this in order to avoid the appearance ot being the 
purchaser at his own trust sale. He receives from Till 
no money, either for himself, or for his son. Ife never 


-aecounts to lis son for a dollar of the money Tor which 


the property was bid off by Hill. 

And these same facts, showing the most flagrant fraud, 
whereby, through a “contrivance,” the son is defrauded 
out of the total value of the property covered by exhibit 
“D,” is a/so re-enacted in the very next month tn making 
the sale evidenced by exhibit “H.” And these frauds, 
so entering into both deeds to Hill, are witly all their 
poisonous effects, transmitted to, and destroy, ‘the deed, 
exhibit “I,” to the two trustees, Mchkeldon and*Timoney, 
and the deed to George W. Casilear, exhibit “LL,” and 
the deed to Leonard Mackall, exhibit “ Kk.” ‘Through 
these frauds the complainant is defrauded out of sub- 
stantially all of the property covered by the deed of the 
21st of December, 1S65, evidenced by exhibit adi gs ( _* 7). 

In view of such trauds as these, is it conceivable that a 
court of equity will apply a statute of limitations, against 
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the recovery of these lands, shorter than that which would 
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be applied in an action of ejectment for the recovery of 
the same lands? 

In the light of the authorities now gone over, we sub- 
mit that such a shorter rule of limitation applicable to 
such a case of intense and ruinous fraud is impossible. 

And now to the authorities which we have already 
cited on this point we add the recent authority from this 
Court furnished by the case of Bryan v. Kales, 1384 U.S. 
R., 156. There the Supreme Court refuses to apply a 
limitation shorter than that applicable at law to a case 
where the frauds, although quite gross, cannot be said to 
have equalled, in their severity, those set up in the pres- 
ent bill. 

To these suggestions, in resistance to the application 
of the doctrine of laches to the present case, are to be 
added all the considerations set forth in paragraph 11 of 
the bill—considerations going to explain and excuse the 
delay that occurred. 

They include the following considerations : 


First. That from the boo inning both the Casilears had 
express, as Well as constructive, notice of the frauds enter- 
ing into the conveyances “D” and “TH,” showing that 
Brooke Mackall, Jr., had vot nothing for his land; that 
he was the owner thereof by virtue of the deed (exhibit 
“A”): that his father had himself taken, as notary, the 
acknowledgment of the trust to himself; that no adver- 
tisement was ever made such as required by the deed of 
trust; that no money was ever paid for either of the 
sales to Hill; that the purchase was made for the benefit 
of the trustee, cte. 


Second. That the Casilears were expressly and in 
writing notified that the fraud involved in their purchase 
would not hye submitted a 
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Third. That said purchaser, Casilear, entertained and 
entered Upon negotiations with complainant during 
these years of delay in bringing this suit, holding out 
hopes and promises of settling for the injuriestinflicted 
by sald frauds (see ‘Thompson v. Ins. C'o., Lot U. .™ bot- 
tom of page 287); that they (the Casilears) never made 
any improvement on the lands so bought; that there 
was no material appreciation in the value of the lands 
during the delay in bringing this suit, and that they, 
during this period of di lav, received large amounts by 
way of rents and profits of the property. 

Fourth. As to the remainder of the property, to wit, 
that embraced by the deed, exhibit “ kk,” that the father 
had, after his reconciliation with his son, the complainant, 
promised to make amends for the wrongs he had in- 


. flicted during the period of alienation; that he did, in 


fact, attempt to make, and, as far as was in his power, 
did make reparation by the deed to his son of ‘February 
28, 1880 (or February 27, 1880, 155 U.S. R., tap of page 
169); that, on the 7th of March, 1850, Brooke Mackall, 
Sr., died, this being a few days after the execution of the 
said deed of February 28, 1880, to his son; that on the 
l4th of February, 1882 (152 U.S. R., 169), the heirs of 
Brooke Mackall, Sr. brought a suit, amongst other 
things, for the purpose of setting aside said debd to com- 
plainant from his father of the 28th of Febryary, 18380; 
that such suit continued to pend during thrée vears of 
the delay in bringing this suit; that if the said attack 
upon the said deed of the 28th of lebruary, LSSO, shotld 
be defeated and the deed sustained, there was no necessity 


for bringing the present suit, as far, at least, as the heirs 
of Brooke Mackall, Sr., were concerned; and, if the deed 
should be defeated, then complainant would be remitted to 
his rights in equity, whatever they might be, under the deed to 
him, exhibit “A”; that no improvements were made by 
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the heirs of Brooke Mackall, Sr., upon the lands covered 
by the deed, exhibit “ kK”; that no material appreciation 
in their value occurred during such period of delay, and 
that the heirs, under said exhibit “ Kk.” stood in no better 
position than their father would stand if living; and that 


such heirs 


had knowledge of all the frauds that entered 


into the title of their grantor, Hill, as above set forth. 
When all these considerations, named under the last 
four preceding paragraphs, are added to the considera- 


tions, as above sect forth, we submit to the Court that this 


is not a case where the Court will find the complainant 


guilty of such laches as shall operate as a bar to this 


suit. 


No Estoppel by Decree, 


One other ground of the demurrer, as set forth mn the 
demurrer of the said heirs (R., 30, fol. GS), it is proper to 
here specifically notice, to wit, that which alleges that it 
appears, by the face of the Inll, that the title to the lots 


there named “has been adjudged to and decreed to these 


defendants.” 
This part of the demurrer, we suppose, has reference 


to the statement of the bill, which says that “a deeree 


Was made 


adjudging the same” (to wit, the deed of the 


28th of February, ISSO, to complainant from his father) 
“to be void ” (R., 6, fol. 14). This statement of the de- 


murrer, at 
shows Or) 


the top of page 30 of the Record, that the bill 
its face that the tithe to said lots had been 


adjudged and decreed to defendants Is not true as a mat- 


ter of tact. 


All that the face of the bill shows as to this 


is that the father’s deed of the 28th of February, 1880, had 
been declared inoperative, and this is in exact accord- 


ance with the record facts in the CHse, No decree was 


ever made 
ever made, 


, nor does the bill show that any decree was 


adjudging and decreeing the title of Brooke 


od : 


Mackall, Jr. 1) esta lots to he had, li only decrees that 


} 


he derive he t (? yy \ tue of the deed of February 28 


‘ 


ISSQ. This. therefore, left lis title wood iis derived under 


the deed, exhibit “AS unless the defendants can, in this 
Case, destroy the tithe derived hy such deed, exhibit “—_* 
through the fraudulent deeds to their grantor, Joseph. B. 
Till. 


Woe boedye vC thasat the ports How vone over cover tlre: 


— 


entire substance of the issue ratsed by this demurrer,’ 
As already remarked, if anything material is omitted 
in) this: brief, and if should become Necessary to do so. 
counsel for complainant will endeavor to supply the 
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Supreme Court of the Cnited States. 


OCTOBER TERM, 1890. No. 97. 


BROOKE MACKALL, Jr.. AppeLianr. 


is, 


GEORGE W. CASILEAR er at. 


cs Appeal from the Supreme Court of the District 
-e of Columbia. 

In addition to what is contained in the printed brief 

for appellant, we notice a few points found in the oppos- 

ing brief for the heirs. One of these is that which relates 

‘ to the validity of the deed exlivit “ BY” wherein Brooke 

- Mackall, Sr., sustains the character of trustee, beneficiary, 

: and, also, that of the officer taking the acknowledgment 


of the deed to himself. 

Our first point, touching this deed, is that it is inoper- 
ative as an actual convevance of the legal title for the 
reason that it is a deed not acknowledged as required by 
the laws of the District of Columbia in force at its date, 
May 5, 1866. 

That a party cannot take an acknowledgment of a 
deed to himself where he is beneficially interested in the 
grant Is thoroughly settled by reason and by the follow- 
ing authorities: 

In West v. Krebaum, decided 1878, 88 Illinois, 266, 
on this point, the Court Says: 


“Although the trust deed contains a formal release of 


li cl ta 
. wat + A AE ARR tem 


) 


? 


the homestead right, that will not suffice under our stat- 
ute without the acknowledgment of the deed: and it 1s 
alleged against the release liere that the deed was not 
acknowledged that the grantee in the deed, 
himself, John J. Fletcher, took and certified the acknowl- 
edement, and that such acknowledgment is void.” 
Citing— } 

Hammers v. Dole, G1 Thinois, 570. 

(rroesbeck re lev, BB: Michigan, doo. ‘ 

Withers v. Baird, 7 Watts, 227. ; 

Wilson v. Traer & Co., 20 Lowa, 231. 

Goodhugh v. Berian, 2 Sanford’s Ch., 680. 


In the ease of Groesbeck v. Seeley, 15 Michigan, 350, 
the Court held that the head note CX presses this: 


“—- vrantee in a deed, or one for whose imniediate use 
it is made, cannot take an acknowledgment thereof.” 


In the Crise of [lanimers v. Dole, (}] [linots, DOT, DUS, 
the head note CX Presses the decision on this pont, thus: 


"- chattel] mortgage acknowledged before ‘one of the 
mMortyavees Who is a justice Hof the pPrewee, is ‘void as to 
other mortgage creditors, for it is against the policy of 
the law that any officer should perform cithet a ministe- 
rial or judicial act in his own behalf. It would be no 
sufficient answer to this that such mortgagee Was the 
only justice in the township.” 


[In Green vr. Abraham, decided 1884, 43 Atk., 420, the 
same doctrine is held, which the body of the Dpinion, pp. 
IP?) 4233. thus states: ‘ 

* Theacknowledgment having been taken and certified 
by an officer who was a party to the deed, digl not entitle 
the imstrument to record, and the record of: it imparted 
no notice to subsequent purchasers or encumbrancers.” 

Citing— z 
Wilson «. Traer, 20 Lowa, 251. 
Beeman v. Whitney, 20 Maine, 415. 


Withers v. Baird, 7 Watts, 237. 
Brown v. Moore, 38 Texas, 645. 
Stevens +. Hampton, 46 Mo., 404. 
Hammers v. Dole, 61 LL, 307. 


The same principle is stated in Davis et a/. v. Beazley 
et al., decided 1881 (75 Va., 495), in the following words: 


“Tt isa fundamental maxim in our jurisdiction that 
no man can be a judge of his own ease. Under the in- 
Huence of this principle it has been frequently held that 
a grantee ina deed ora beneficiary under it is not allowed 
as an officer to take an acknowledgment of the deed by 
the grantor, with a view to its registration. The certifi- 
‘ate of such an acknowledgment is invalid as authority 
to admit the deed to record, and, hence, a recordation 
based upon it is without effect as notice by construction 
under the registration laws.” 

Citing— 

Groesbeck v. Seeley, 15 Mich., 32%. 

jcoman +. Whitney, 20 Maine, 413. 

Wasson, adm’r, ¢. Connor, trustee, 54 Miss., 551. 
Brown v. Moore, 5S Lexas, 645. 

Broom’s Legal Maxims, 117." 

Bower's Adm’r v. Bowers, 20 Grattan, 607. 


In Withers +. Baird, 7 Watts, 227, decided 1838, the 
head note states thus: 

“A magistrate, bound to make title by a Conveyance 
by a third person, is not competent to receive the ac- 
knowledgment of the grantor’s wife.” 


Regarding the acknowledgment in that case, Chief 
Justice Gibson (p. 228) says: 


“ But the acknowledgment was palpably insufficient to 
har the dower of Baxter's wife. The office of a magistrate 
i respect to private examination is a judicial and deli- 
cate one: entrusted with the business of inspection of the 
wife’s knowledge and Will, he should be superior to all 


: ° 
exception on the score of impartiality. When he is 
bound to procure lis conveyance, his inducement to 
abuse his trust is as strong as if the conveyance were 
made to himself, and it would not be permitted that his 
Judicial functions should be exercised in his own case.” 


In $2 American Decisions, 754, will be fotind a note 
citing the almost inmmumerable and quite iniform au- 
thorities to the same effect, as above stated. See, also, the 
vases cited in American and English Eneyclopedia of 
Law, vol. I, p. 145, where the same doctrine # laid down 
in the text, and is supported by numerous atthorities. 

This paper being, therefore, not acknowledged ina way 
tolerated by the general principles of law applicable to 
this particular transaction, we next turn to the question 
whether a deed signed, sealed, and delivered, as exhibit 
“B” was, is valid and operative as oa convevance of the 
legal title which it purports to convey. Ths question is 
thoroughly settled hy thie decisions of this ( ‘ourt, and the 
decisions of the Courts of the District of Columbia, hold- 
Ing that the deed ts inoperative for the purpose of }NISS- 
ing the legal title. | 

The following cases make this general propiosition plain 
anid indisputable : : 

This Court in the case of VanNess. ¢. United States 
Bank, 15 Pet., 21, decides what the lead note expressed 
thus: | ) 

“The acts of the Assembly of Marvland, prescribing 
the mode 1) which deeds should he acknowledged for 
Conve vahces of real property were lopted by ( ‘Ongress “an 
the first section of * the act assuming jurisdiction in the 
District of Columbia, of the 27th of February, L801” (2 
Stats., 103). 


In that case it was contended (p. 21) that the acknow!l- 
edgment of the deed there in question from Walter Smith 
to Benjamin Stoddard was defeetive, and the deed in- 


operative, beeause it did hot appear, in the certificate of 


acknowledgment endorsed upon the deed, that the per- 
sons before whom it was made‘were at the time justices 
of the peace of Washington County, and it was insisted 
that this omission cannot be supplied iV parol, 

Regarding this contention Chief Justice Taney, in the 
opinion of the Court by him, says: 

“This question depends upon the construction of the 
acts of Asse mbhly of Maryland which preser ibe the mode in 


which deeds shall hy acknou hedged for thre Corde ofeL ieee of real 
prope ty. Those acts af A ss mbly having heen adopted hy 
Congress in the act assuming jurisdiction, together with the 
other lianws of Maryland then aT, foree, ile jt ree ree nothing 
WY thre Maryland link of Lge mbly which ié Pere s justice S of 
the pede or other office rs to di SCy ihe in thie é rtificate x thre ir 
official characters. * * Suchastatement is not made 
necessary by the Marvland statutes. And whenever it is 
established by proot that an acknowledgment Was made 
before persons authorized to take it, it must be presumed 
to have been taken by them in their official capacity.” 


See this case cited and commented upon in Schultz +. 
Moore, 1 MeLean, 525. 

There Is, we submit. therefore, ebsolutely he possible 
question about the proposition that the laws of Maryland, 
In so far as they, at the making of any particular convey- 
ance, remained unchanged, and which were in foree at 
the date of the act of IsOL, continued in force and vov- 
erned the making of all deeds in this District, so far as 
related to the matter of acknowledgment. 

This, therefore, remits us to the question what was the 
character of the statutes In force in this District im 1S66, 
the date of the deed exliubit “ BY” so far as related to the 
necessity ot their being acknou hedged in order to puss the 
legal title? 

We do not controvert the proposition that at common 
law, in the absence of statutes controlling the matter, a 
deed duly made purperting to grant the legal title, and 
which was signed, sealed and delivered, passed the legal 


(} 


title without an acknowledgment, when the party mak- 
ing the deed was recognized by the comman law as svi 
ures, | 

Whilst this is true, it is equally settled by the decisions 
of this Court, and, for that matter, of all others, that 
where the local statute in force at the time and place 
where the deed is made, makes the acknowledgment of 
the deed, according tothe requirements of the statute, to 
be a condition precedent to the passing of title, there no 
title passes in the absence of such an acknowledgment as 
the statute requires, ; 

This is decided in the case of Greenleaf rv. Berth, 
Pet., 302, 515, 514; alsoin Denn rv. Reed, 10 Pet. O24, ete. 

In the case of Greenleaf v. Berth, this ¢ ‘ourt, on this 
point, says (6 Pet., 515, 514): 

“By the laws of Maryland (with certain exceptions 
not hecessary to be mentioned), HO COME yance is su flicv uf 
lo pass any ¢ slate of inheritanee or a freehold indands or any 
other estate above seven YCUrs ¢ cept the deed of CONVEYANCE ig 
re writing and acknowledged i in the general court, ov before a 
judge thereof, ovr in the county court. or before ino justices of 
thre promer of the county where thre lands lie. AC... AC. and hi 
enrolled in the records af thie county or of the general court, 
within sive ee the date of the act. (See act of 1715, 
c. 47; act of 1794, &. 7: act of 1789, ec. 3.) *.* * Un- 
less, then, sore celle can be found which earqinpts these 
CUSSH HN nts from th qeie ral vileto enroll them, venders them, 


in «& legal sense, mere nullities and incapable of passing any 


tith lo the land 7 di controversy. 


This case, it must be observed, related to lands in the 
city of Washington. 

In the case of Wood +. Owens ef a/., 1 Cranch, 239, 
251, an interpretation of the Marvland statutes affeet- 
ing this matter of acknowledgments came: under re- 
view; and it was there expressly held that a deed exe- 
cuted according to the requirements of the common law 
by making, signing, sealing and delivering, was a deed 


“made” within the meaning of that word in the bank- 
rupt law of May 30, 1800; vet it could not, under said 
Maryland statutes, becom: operative lo pass litle until ae- 
knowledged according lo said lau x. The words ot the ( ‘ourt 
upon this point (p. 251) are as follows: 

“Upon the most mature consideration of the subjeet, 
the opinion of the Court is, that the words used in the 
act of Maryland, which have been recited, considered 
the instrument asa deed, although TT rative till acknowl- 
edged and enrolled.” 


The words of the Marvland statute of 1766, and which 
are here referred to in the opinion of the Court, set forth 
at page 251, are as follows 

“That after the first dav of May next, no estate of 
inheritance or freehold, or any declaration or limitation 
of use, or any estate for above SCVeTi years, shall Pass or 
take eflect, except the deed or conveyance by which the 
same shall be intended = to puiss OF tuke effect shall be 
acknowledged in the Provineial (‘ourt, or before one of 
the justices thereof in th county court, or before two 
justices of the same county where the lands, tenements 
or hereditaments, ete., conveyed by such deed or con- 
vevances do lie, and be, also, enrolled, &e., within six 
months after the date of such deed or conveyance.” 


This is the statute relating lo acknowledgments of 
deed which was re-enacted by the act of February, 1801, 
and which remained in foree at the time of the execu- 
tion of exhibit Bs 1} ‘ except in so far as modified by acts 
of Congress enacted after ISOL. 

The statutes enacted by Congress do not change the 
original law in force in the District, as above shown (and 
as re-enacted by the act of Congress of 1501), except as 
to the mode of acknowledgment. Thev leave abso- 
lutely in force the provision of the said acts making an 
acknowledgment i condition precedent to the trans fer 
of the legal title, but make changes as to how that ae- 


S 


knowledgment may be made. They are moted in the 
margin of the Revised Statutes of the Distriet of Colum- 
bia, at section 441 et seq. They, as already remarked, 
simply change the law as to how and before whom the 
acknowledgment shall be taken, but not as to the ne- 
cessity of an acknowledgment as a condition precedent 
to the passing of title. The sections on this subject 
found in the Revised Statutes for the District of Colum- 
bia have, from time to time, been modified by Congress ; 
as, for example, in the act of March 3, 187) (20 Stats., 
$05), validating deeds acknowledged before ¢onsuls, Ke. : 
the act of April 29, 1878 (20 Stats. 39), which last act 
repeals sections 446 and 447 of the Revised’ Statutes of 
the District of Columbia, and substitutes therefor a see- 
tion, the effect of which is to enact that deeds of trust, 
mortgages, and conveyances, entitled under existing 
laws to be recorded, shall take effect, as to creditors and 
bona fide purchasers, from the time the “instrument in 
writing shall, after having been acknowledyed, proved, 
or certified, as the case may be, be delivered. to the Re- 
corder of Deeds for record, and from that time only.” 

It is thus, we submit, made plain to a demonstration 
that deed exhibit “B” was inoperative to pass the legal 
title to Brooke Mackall, Sr., and therefore all conveyances 
dependent for their validity as transfers of title upon 
exhibit “B” are nullities, so far as their effect upon the 
legal title is concerned. 

Before leaving this point it is appropriate to remark 
that the construction,of the existing statutes regarding 
the acknowledgments, by the courts of the District has 
been as above cited. For example, in the case of Cowan 
r. Beall, 1 MacArthur, 270, it was taken fot granted on 
both sides and by the Court that, in that case, the deed 
without a proper acknowledgment was invalid as an at- 
tempt to transfer title, and the Court held that the deed 
acknowledged before a justice of the peace of the State 


4 


of Maryland but who was not authorized by law to take 
acknowledgments of deeds in the District of Columbia 
is “defective and void 

The same thing seougnianil as the law in the case 
of Black +. Am: nA key, 151, opinion by Bingham, 
C. J. 

We next come to the matter as to what the consequences 
are In the present case which result from the tact that 
no legal title passed in virtue of deed exhibit “B.” 

Having shown that the legal title to all the lots in 
controversy, except those which are embraced in the 
deed of July 14, 1868, exhibit “Fy” by complainant and 
others to Vouts Brand (R., 14), namely, lot 15, square 41, 
and lot 5, square 43, remained, during all the vears since 
the mal ing of the conveyance exhibit “B” in the com- 
plainait, we are brought to the practical question, what 
effect, if any, has that fact upon the plaintiffs remedy in 
the present case ? 

Our reply to this question is, that it has vital effect 
upon not only the merits of the defense, but, also, upon 
the matter of /aches. If, under the facts and condi- 
tions of the present CUS, if Wiis compel vf for the COoln- 
plainant, though not in possession of the land in contro- 
versy, Which is not embraced in exhibit “F,” to bring 
this suit, then to make out a defense to the present action 
so far as relates to all the lands in controversy (save said 
lots 15, square 41, and 5, square 45), 7 will be necessary 
for them to show that they ave entitled to have a deeree of xpe- 
cific pe rformance, or some deerce equivale nt to that. trauste j’- 
ring to them the legal litle now re maiming i complainant, 

It is a perfectly familiar doctrine regarding affirmative 
relief, in the nature of specific performance, that this is 
not an absolute right in equity in any case, and always 
rests in the sound legal discretion of the court; and, 
further, that it will never be granted, but the parties be 
left to their remedy at law, in every case where the con- 


10 


tract to be enforced is a hard one, or where it would he, 
for any cause, Inequitable to enforce it. | 
This will be found decided by this Court in’such cases 
is 
Willard +. Taloe, 8 Wall, 557. 
Marble Company Y. Ripley, 10 Wall, 359. 
(‘olson +. Thompson, 2 Wheat. 336. ) 
Preston v. Preston, 95 U. S.. ZOU. : 
Bank «. Lynn, 1 Peters, 576. 
Catheart vr. Robinson, 5 Peters, 256. 
brashier v. Gratz, 6 Wheat., o28. 


Pomeroy, sec., 405, states this doctrine thus, speaking 
of enforcing contracts specifically : ; 

“Tt” (the contract) “must be upon a valuable consid- 
eration. It must be reasonably certain in as to its subject- 
mutter, Its stipulations, its purposes, its parties, and the 
circumstances under which it was made. It must be, in 
general, mutual in its obligation and in its remedy. 
The contract must be free from any fraud, misrepresenta- 
tion, even though not fraudulent, mistake, or ‘illegality. 
The elements which peculiarly affect the equitable char- 
acter of the agreement and of the remedy are the follow- 
ing: The contract must be perfeetly fair, equal, and just 
In its terms and in its circumstances. The contract and 
the situation of the parties must be such that the remedy 
of specific performance will not be harsh or oppressive.” 


The cases cited by the author to these various propo- 
tions are of highest authority and almost innumerable. 
Such being the thoroughly settled rule, in .courts of 
equity, regarding the matter of specific performance, it 
seems impossible to doubt that a court of equity will 
not compel Brooke Mackall, Jr, to part withthis legal 
title to the property involved in this case (and not em- 
braced in the deed exhibit “ Il’ ”) under the conditions 
and circumstances of flagrant fraud, in which all the 
pretended rights of the defendants in this case origin- 


e 
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—_— applicable to actions of ejectment. 


auted—will not compel him to prrurt with that legal title 
either owing to the merits of the defendants’ claim thereto, 
or owing to any lapse of time that has occurred in bring- 
| Ing the present suit, short of the twenty vears’ limitation 


And besides this, the legal title being, all the while. 


In the complainant, and the defense being Ole secking 


to wrest from him the legal title, by means of the de- 
cree of this court, it results that the rule of limitation, 
applicabl at lau to aetlons to recover the legal title. must 


(in obedience to such authorities as are named in our 
brief, for example, in Hill « Law, 102 U.S., 461: Clark 


r. Brooman's exee., Mh: Perry cnn Trusts, SCC, 


applied to the present Cust. 


Soo) be 


Turning next to the question whether it was compe- 
tent to bring the suit, in so far as it relates to the prem- 
ises not embraced in said exhibit “ ry our proposition 

aa is this: that, although the complainant is not in posses- 


sion, vet the suit he brings is one wherein a considerable 


paar ot the property sil 7 sor Is property ius to which he 
has parted with the legal tithe under the deed exhibit 
‘FO and as to which he must. therefore. resort to a court 


of equity to recover that pear of the lane, 


This being so as to lot 15, square 41, and lot 5, square 


15, and complainant having, aus to these, no remedy  & 


cept in equity, ana thre \\ rongs of which he complains, 


to wit, the frauds entering into the making of the deeds 


to Hill, exhibits “D” and © EL? be ing wrongs that enter 


into and atheet alike and in conmon ald the prope ity sued for 


we in this case, it, therefore, results (owing to this unity of 


Wrong complained of as one atlecting both that part of 
the property as to which the legal title remains in com- 


plainant, and that covered by exhibit 


*. 
‘ |: 
. 


to wit. lot 


Le, sq dare Hl, and, also, lot 5, square 13) that to avoid 
multiplicity of suits, the complainant may sue for remov- 


ing the cloud from his legal title as te the lots in contro- 


al se ss 


1? 


versy, except said lot 15, square 41, and lot 5, square 43, 
as well as to have a decree avoiding the said deed 
exhibits “ D,” “11,” and * F,” and, also, the deads based 
upon either of those CONVEVAaAnhces, 

About all, if not all, of those elasses of cases Where the 
jurisdiction in equity is maintained in order to avoid 
multiplicity of suits are cases where there is a remedy at 
law; andthe very ground of jurisdiction in equity is that 
the remedy at law is inadequate, owing to the multiplicity 
of suits which such remedy involves. | 

Pomeroy’s Equity Jurisdiction, section 269, after a most 
elaborate discussion of the cases in which the jurisdiction 
of courts of equity depends upon the avoidance of a mul- 
tiplicity of suits, sums up the discussion (vol. [, p. 204) in 
the words quoted below in answering the objection to 
equity having jurisdiction where there is an abscnee of a 
common title, or a community of right, or of interest in 
the subject-matter. Ile says, speaking of cases where 
these clements are absent: , 


“The jurisdiction Aas been exercised in a great vari- 
etv of cases where the mdividual claimants were com- 
pletely separate and distinet, and the only community of 
Interest among them was in the question at issue, and 
perhaps in the kind of relief, and the single dectee has, 
without any difficulty, settled the entire controversy, 
and «determined the separate rights and obligations of 
each individual claimant. : 

“The same principle, theretore, embraces beth the 
technical bills of peace, in which there is confessedly a 
common right or tithe or community of interest in the 
subject-matter, as also those analogous cases over which 
jurisdiction has been exercised, in which theré is no 
such common right or title or community of Interest In 
the subject-matter, but only a community of interest. in 
the question involved and in the kind of relief obtained.” 


v6 


In section 1394, volume 3, the same author states the 


same rule in these words, speaking of the favo classes of 


Lo 


eases In which bills to “ quiet title,” or “ bills of peace,” 
are entertained in equity. He SaVs : 

“Tn the first class the original jurisdiction to maintain 
: bills ot peace, ot * bills quia fimet’ properly sO called, 
will only be exercised when the claims of the different 


individuals have sowe community of interest im thie subject- 


matter, or arise from acommon title > but the jurisdiction has 
heen enlarged so as to entertain analogous suits where the 
community of inte rest is. Hn that '¢ spect, similar fo thie (PUes- 

tions involved, or the kind of if lief demanded.” 
Referring to the cases cited In Sees. 275, 274, in 
Vol. 1 of the same work; also numerous cases 

cited in Ne l of See. S94. 

ALA Aedagt 0 pag et ab.>9 Fed MeppJb o 
In the light of these frets and of these authorities, we 
insist that, without being driven to the action of eject- 
ment at law, as to the property here involved (except lot 


15, square 41, and lot 5, square 45), and without being in 
actual possession of the property not covered by exhibit 
“I.” we may, because of the unity of wrong which exists 
between both deeds to Hill and all deeds thereunder 
made, and the unity of wrone doing out of which the said 
deeds sprang, resort to one bill in equity for the corree- 
tion ot this WrOnYe, COMO ly all the prope ity mn contro- 
versy, and may, in that bill, remove the cloud which is 
upon the title to said lotgother than 1s, square tl. anal 
lot D. square 15, ane may set aside the deeds which have 
sprung out of the deed exhibit “ FP. and, also, all the 
other deeds named in the prayer of complainant’s bill. 
Another suggestion is, in this connection, appropriate 
in answer to a point in the brief of the heirs. It is that, 
so far as relates to the property embraced in exhibit “ FY 
‘this is in no sense a bill to quiet title, technically so- 
ealled, or a bill to remove a cloud, and where possession 
is necessarv to maintain the bill. 
pepe 


an 4h. . 
2.94 eee ose ees ee ee ee 8 eS l 


It is, on the contrary, as to 
daa the two lots 15 and 5,a bill to set aside a legal title 


/69 taf, Oners 
tcted 


Sei 


If 


conveyed, on account of the fraud that entered into the 
making thereof, and in such case no possession is necessary 
in order to maintain the equitable jurisdiction to.annul 
the fraudulently-obtained legal title. : 

We now turn to another pornt in the brief of the heirs. 
That point is stated on pages 7 and S of the brief;where 
it Is tlleged threat, because Brooke Mackall, JY. accepted 
the deed from: his father of February, 1880, and which 
Was adjudged void, he thereby merieed any title which hie 
had, either at law or in equity, prior to the making and 
accepting of the sard deed of TSS0. | 

‘This, as seems to us, is a pomnt about which useful 
discussion is rendered impossible, owing to the palpable 
error which the proposition Involves. It 1s precisely 
equivalent lo saving that if A" holds title to lands which 
is really perfect, but which title is so clamored against 
by “Bas to induce “A” to accept a quit-claim titlé from 
the party,“ BY making the clamor, there, by taking such 
quit-claim deed from “BY” “A has forfeited his prior 
and perfect tithe, provided it should turn out that, for 
any reason, the quit-claim of “B” is void; either, for 
example, by reason of the fact that * B” had become non 
COM POs when he made the quit-claim, or made it under 
the influence of mistake, or because the deed was slefee- 
tive In some technical respect which prevented it, trom 
passing title. . 

This illustration is, we submit, the precise equivalent, 
In its legal aspects, of the: point insisted upon at pdees ri 
and S of the brief of the leirs. It isa proposition Which 
we will not attempt further to consider. ‘ 

The proposition on page Sot the brief of the heirg, that 
our title has been dljudged defective in the courty, ania 
that this is so admitted in complainant's bill CR. %, fol. 
14), is replied to in theopening brief for the complainant 
(pp. 32 and 35). Phe point is one much like that stated 


—_ . ** . . O. 
on pages 7 and S, about a “waiver” arising out ef the 


acceptance of the deed of February, 1880. 


15 


It isa point 
which says.that because a decree has said that that deed 
of 1880 was inoperative, without stating why it was in- 


operative, and which may have been because of the in- 


competency of the grantor, or his mistake, or because 


the deed was improperly executed, that, therefore, a decree 


adjudging that quit claim, made simply to remove d 
and quiet the preceding title of the complainant 


oubts ( 


_~ 15 a 
a 


decree destroving such preceding title existing in the 


complainant independently of the said deed of February, 

1880, and this although not a word was said, in the case 

decreeing the deed of 1SSO void, about such prior title. 
This position seems to us as plainly wrong as the one 


to which we have just alluded, and which is stated on 


pages 7 and 8, and we, therefore, refrain from further 


discussion of it. 


We now turn to another point in the brief for the 
heirs, and the last one we will notice in this brief in 


reply. At page 15 of said brief, it Is insisted that Joseph 
B. Hill was an indispensable party defendant in this 


Case. 


To this we reply, first, that nothing is asked as against 


Hill. He is presented 11) 


the Inill as a mere “ figure- 


head,” or tool ot Brooke Mackall, Sr.: no covenants of his 
are outstanding; no money of his ever appears to have 


been paid, and none received, by him, on account of any 


conveyance In the case. [le is, therefore, an unnecessary 


party. 


Jutif we were mistaken tn this, still this polnt Is not 
well taken, because taken in this Court for the first time, 


‘and. therefore, waived. 


This is decided by this Court in the following cases: 


Mechanics’ Bank » 


Livingstone etal. v. 


DAG 


Cary ef al. v. brown. 


Seaton. 1 Pet... 506. 


9? UL. S.. 173. 


Woodworth el al. lo lLlow.. 


Ee a Eg 
“ ie pe . 


. a 


i 
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Kittredge v. Race et al., 92 U.S., 116, 11%... 
MecBirney v. Carson, 99 U. S., 567. i: 


There are no other parts of the opposing brief: which 
we care to further notice, than as noticed in our open- 
ing brief, and in the oral argument which we have sub- 
mitted. : 

SAMUEL SHELLABARGER and 
J. M. WiLson, . 
Attorneys for Appellant. 
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money thereon for the use of complainant ane him 
self, but that no money Was in faet borrowed thereon, 
and that seven vears thereafter, in pursieince of a 


i 


1 
scheme to ol 


taineomplainant’s said property without 
paying anything for it, said Brooke Mackall, Sr., 
advertised it three days. instead of sixty as required 
by said deed of trust, without complainant's consent 
or knowledve. and nominally striaek it off to one 
Joseph B. Hill. but really for the benefit of? Brooke 


Mackall. Sr. no money in faet being paid, but the 


property being conveyed to Till, , 
: 
See / Phat on July Lith, IS6sS, he executed aw Con- 


vevanee of lot 15. Square No. 41, and lot 5 ih Square 
No. 43. to Lonis Brand, to secure his note of two 
thousand dollars. to Brooke Mackall, Sr., which note, 
ahaa wie without consideration, given to enable Brooke 
\} Meh li. "ee Cl OPrOV OTe for the benefit ot both 
parties, none, lowever, being tn facet borrowed there- 
on: and that. in pursuance of a like scheme 10 obtain 
eomplainant’s property, said Maekall, Sr. caused 
Brand to advertise it four tiines only, instead of three 


, 


weeks Aas Ir quired by the deed of trust. without COli- 
pliinanis consent or Knowledge, and the sme Was 
nominally “Old and w s conveyed to sid Joseph 1}. 
Hill, at the nominal sum of two thousand dollars, no 
money being in faet paid, and said Maekall, s! 
being the real purchaser. | 

Third. Vat six days after the date of the last 
need deed, hamely, on the } | Tr day of \ucust. IS(@s. 
Hill conveyed subdivisions 2 and 3 of lot 5 ‘in Square 
Ih, acquired under the second of the above’ deeds. of 
square DE and lot 
17 in Square 76, aequired under the first of the said 


deeds of trust, to MeKelden and MeTimoney, trustees. 


trust, and two parts of lot 12 in 


‘ win ie 4 ' ; “a , . 

(> sSseciuPe a Tore gy? ee MaekoalloSp.. fi r three thonsand 
, " P ** 

doll rs. aac? Gayad” j i. 


asticar. W he. Tarerg t bi rewith sid 


trustees, had notiee by the reeord ana otlrerwise of 


the defeets of tithe alleved : and that in Oetober, 1874 
aid trustees sold) and conveyed the sid propertly 
under the said deed of trust, after default, to the de- 
fendant, George W. Casilear, two thousand seven hun- 
dred and twenty-two dollars and ninety-five cents, 
said (‘asilear having notice at the time of thesale, of the 
defects alleged, and of complainant’s claims in relation 
thereto. 

fourth. Tliat the remainder of the property Col- 
veved to Hill under the said deeds of trust as above 
stated was hy him on the 13th day of January, 874, 
eonveyed to Leonard Mackall as trustee for Brooke 
Mackall, Sr. snbjeet to the absolute control and dis- 
posal of the latter: and that the said Brooke Maekall, 
Sr. having departed this life on the Bsth day of keb- 
rhary, iss, s Lid prope ty is Claimed Dy the complain- 


ants said brothers anc sist heirs and devisees 


— 
— 
a 
-~ 


srooke Maekall. Sr... their father 


Bifth. That. as tothe defendant Ca ilear, “some of 


. 
the re isaolis ror tt). (Le eacey ith | CHRITY thre COmvVeyV- 
. 4 : ¢ : " FF - ‘ ‘ Se 2 
ances mm question are, 1 i he, th COMPA, ul 


} : act sca @ . ~ ar p> ft t. 3 . ’ ‘if , 
oll times had protested avallst tis Claim, notitving 


himat the time of his purehase th he should not 
subinit tothe sale. and he has sinee then been engaged 
in nevotiations from time Tor Time | hieh bie has hoped 
vould result ina settlement and adjustment of their 


} } " : ess on pest " , Sie ide? @ ~ortet , . 
differences In regard to ly pray mi held by lian 


ond that said defendant has received large ainounts 
— . a. ; ; ‘.¢ | ‘¥ } " 
by Wav of rents nd pProtts, and i smnade no substan- 
. . ” 
. * — * " . 5 4 , . ” : hd 
ol improvements thereon ‘ to the remaining 
i ’ 


defendants, the reasons assigned for delay are that, 


soon after the execution of the deeds in 1874, said 
Brooke Maekall, Sr. and the complainant beeame 
reconciled, and shared in common the benefit of all 
prooerty p OSS Peed “| my (oli: , = ar ii s} )¢) Brooke 
Mackall. Sr. promised te rectify all that was wrong 


in the COnNVeVanees eompliined of, to 1 he best of his 
bility, whieh assurance was relied ou by complaiteunt, 
wnd Was satisfaetory to him; and that the said Brooke 
Mackall, Sr, in February, i880, pursiant to said 
promise, did execute a re-conveyvanee to complarimant 
of all his interest in said property, which conveyance, 


' 


however, Was attueked by his brothers and sistors, and 


wis bv the Supreme Court of the Distriet of Colunjbia 
. . ’ : ' aw : » § spe 

adjudged void as to the property Claimed in the bill. 

the litivation over the same having been pending 


iort time prior to the filing of said Bill., 
fhe Bill prays that the two conveyances to Hill, and 
ee — 
oll deeds. instruments and Clattns of tithe under'*the 
; } " > 
sume, be deereed null and void: that complainant be 
. s 
deereed to be the owner of ail the properly desertbed 
therein, free and clear of all elatims and demands of 


’ + e.% 4 F , ¢ ! 
the defendants: thatoanmn aeeount of the: rents “and 
. 


profits received by the defendants be taken in favor 


aft complainant, and for general relief, . 
2% . 40 . .% , ' ,* ° ‘ 
Phe defendants Casilear demurred to the Bill, for 


moultifariousnuess, and. also. upon the following cvround ° 


“That it appears upon the face of the Bill that the 


eomplainant has been guilty of sneh Iaehes, unex- 
plained, or insuffieiently explained, as disqualifies him 
Prom dh | tbngr Dis sata bill in ‘court of 4 ptaaty as 
geraiust these defendants at this late day.” 


@ 
4h ‘} > F .> i . 4 . obe - * a ; 
Phe other defendants also demurred for multifari- 


OUShHess, AMM Ofner Cralises > chad atter areiiment 
upon that potnt only, a deeree was passed dismissing 
he Bill as to the said defendants. Chereupon, thie 
Cause’ Coplay (>) 1a] barca irsrthmnengt, upon’ thie 
cround of he court in special term “adjudged 


7 ; — Wwe Fe \eeemeeneeen. 
had aec eal Cina a rights whiel, the COMB RHEA 
have had in the property conveyed by Melkeld . 
MeTimoney, trustecs, 1 e defendant, Georve W 


| 


Castiear, deseribed in the bith are forever barred by 


the laches of the said complainant; and it is there- 
upon further ordered that the Bill be, and the same 
hereby is, dismissed.” 

by stipulation, inande after the decree, to avoid the 
delay of an amendment, it was agreed that the Bill 
night be read as if amended by stating that the com- 
plainagit had no Knowledge of the sales to Hill at the 
time of his conveyance to MehWkelden & MeTimoney ; 
that the property sold by them to Casilear was worth 
87.500; that the will of Brooke Mackall. Sr., leaves 
only one dollar to complainant, giving the rest of his 
estate to his other ehildren, and that the “ newo- 
tiations”’ relied on as explanatory of the delay in the 
proceeding against Casilear were carried on “ orally 
and by mutual correspondence in writing.” 

The decrees of the special terin were ailirmed by 
the Court in General Term, from which athrurinee 
the present appeal to this court. was tiken DY thie iL})- 


proedisuat, 


POINTS AND AT TITORITELES 


fhis brief. submitted on behalf of the defendants, 
(‘nsilear, will be confined to the question of laches. 

Complainant’s ease is, that nineteen years before 
bill filed in one instanee, and seventeen years in the 
other, he conveyed real property to secure notes exe- 
euted by him for the purpose of borrowing money 
partly for his benefit, but on which no money was 
ever borrowed ; that, twelve years before suit brought, 
no steps having been taken in the intervening seven 
Years to have the abortive trusts released, the trustee, 
with intent to defraud him of his said property, sold 
it, after advertisement for less than the preseribed 
time, nominally to one Hill but really to himself. 
that. eleven years before suit brouvht. the property 
was again sold under a deed of trust to secure a debt 
of Brooke MaeKall, Sr., the complainant being present 


at the sale: that imunediately thereafter, the com- 


Olainant and his father, the trustee complained of, 
Poe rbe reeoneiled to eaeh ofher, lived tovether, and 
shared all their Properly bh Conon reeordad, }). , 
paragraph 1), the father making a conveyance of all 
his property to complainant prior to his death, and 
that. although the father, the only party against 
Whom fraud is sought to be imiputed, lived for six 
years after the last of the acts complained of, neither 
daring that period, nor -for five vears thereafter, Were 
any steps taken to impeach his acts, or to attack any 
of the coyveyances wow sought to be annulled, 

Phe only explanation of this inaction offered inthe 
Dill as filed was, the allegation that the ecomplainint 
had been “ engaged in negotiations from time to tline 
Which he liad Lieopoerc] would result ina settlement and 
adjustment of their differences in regard to the prop- 
erty; and after the suffieteney of this explanation 
had been objected to by the demurrur, and, upon 
argument, denied by the court, the only amendment 
of it Whiehit is found possible to make is, the alle- 
vation that the “nevotiatious ’ were carried gon 
“orally and ny repeatinee| correspondence in writing.” 
There is no avermenut that-the delay was at Casilear’s 
request or instance; that he ever promised any settle- 
ment or aagustinent, or was in hHavW Ine responsible for 
complainants alleged hopes in that regard: or that 
the alleged “ negotiations ” at any time amounted to 
anything more than an oeeasional assertion of elsims 
by the complainant, and the repudiation of then by 
the defendant. 

[pon these facts, as disclosed by the Bill. the single 
question to which it is thought necessary to invite the 


attention of the court, is, was not the defendant’s de- 


ne < af re > * eo 4y ‘ — 
lay In seeking theaid ot the eourt. under the cireum- 
STANCeCS GIseCiosed tj Yas Dars his right ta the 

. . . . « . ‘ 
relief SOULILi, GL LIES Late period 


[pon this question, it may be useful to state, -con- 


cisely, the allegations of faet which the Bill invites 
the Court to investigate. These are, substantially, the 
following: 

(@.) That two promissory notes given by complain- 
ant nineteen years before Bill filed, aggregating about 
six hundred dollars, secured by a deed of trust upon 
his property, toa party now dead, were without con- 
sideration. 

(4.) That another note for two thousand dollars simi- 
larly secured, given by him seventeen years before Bll 


filed, to a payee now deceased, was in like manner 


Without consideration. 

(¢.) That, at a sale ander the said deeds of trust 
made twelve years before Dill filed, the property was 
advertised for three or four days only, instead of for 
the time prescribed in said deeds,and that, at the sale 
under the first of said deeds, tire purchaser Wis merely 
the agent of the trustee, now deceased. 

id.) That the complainant had no knowledge of the 
said sales until after the purchaser had obtained a 
loan secured by deed of trust upon the property, but 
that the lender did have notice of the alleved defeets 
im said sales, * by the record and otherwise.” 

(¢.) That the defendant, purchaser of said property 
ata sale under the last mentioned deed of trust, made 
eleven years before Dill filed, had notiee of said nlleved 
defects at the time of his purehase, 

To the foregoing may be added the following circum- 
stances which the Bill shows to have existed, namely : 

(a.) ‘Fhe payee of the alleged notes lived fourteen 
years after the exeention of the first two of thei, 
ana twelve years after the execntion of the third. 
without‘any proceeding being instituted by the coin 
plainant, in his lifetime, to establish the allewed fuet 
that they were without consideration. 


(4.) That the trustee under the first of said deeds of 


oY 
& 
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trust lived seven years after the alleged irregular and 
fraudulent sale made by. him, and six years after 
knowledge thereof on the perl of the complainant is 
atlirmatively shown by the Bill, without the institu- 


tion of any proceeding in his lifetime seeking to estab- 


lish the fact of such irregularity or fraud. ° 
C That te aitnek thy the reyvularity, fairness ior’ 


validity of the sale under the second of said deeds of 
trust was made during the lifetime of the trustee who 
mniaide the same, eleven Years before Bill filed. 

7.) Vhat, withina very short timeafter the matters 
eomipda ned of, the eomipl tinant “beenume reconciled’, 
to his father, the only party charged by the Bill with 
wrong-doing in either of the transactions, and up to 
the death of the TIntter, six years later, resided with 
him. sharing with him tin eomanon the benefit of? all 
his property, ineluding, of course, the three thousand 
dollars borrowed from the defendant ( isilear’s father, 
Hpomn ihe security ob a title resting bhp the COnVey- 
tnees-uow sought to be annulled. 

These allegations of faets and circumstanees, it ix 


not show, but plainly hnegutave, 


- 
oo 


sub riitted. not ony (| 
the Sconseience, good faith and reasonable diligence” 
on the part of the complainant which are essential to 
entitle dito to the Kiofa eourt of equity. - 
Phat the statute of limitations does not in terms 
apply to courts of equity; that the latter, neverthe- 
less, regara themselves as equally bend With comrts 
of law by that statute, in all cases of coneurrent jiuris- 
dietion, and that. in eases where the jurisdic tion is‘net 
concurrent, courts of equity will usually aet upon the 
antlogy of the statute are now familiar rules of equity 


jurisprudence. : 


Londer thre lntter of these routes, if Wills eontended 


,. 


below ()}) behalf 7 complainant, meena will doubtless 


be argued here, that tn suits affecting real property, 


. 
‘ 


6 
‘ 


the claimant is entitled to twenty years within whieh 
to file his Dill, and that no*lapse of time short of 
twenty vears is suflicient to constitute such laches as 
will bar action. ‘In other words, that the adoption of 
the analogy of the statute is in the nature of an e7- 
ahling rule, protecting, instead of restraining, the 
right of action for at least the full period of twenty 
years. 

On the eontrary, we contend that long before the 
enactment of the statute of limitations, and quite in- 
dependently of it ever sinee, long and unreasonable 
delay in seeking its aid was and has continued to be 
fatal to every claimant in a court of equity, and that 
what is long and unreasonable delay is a question de- 
termined by the nature and circumstances of the case, 
and not by the arbitrary period prescribed by the stat- 
ute as the largest which should be tolerated by the 
courts of law. 

“From the carliest ages, courts of equity have re- 
fused their aid to those who have neglected, for an 


. " : ‘ 4 ‘ — = 
unreascnable length of time, to assert their claims: 


especially where the legal estate has been transferred 
to purchasers Without notice.” lKimendorft es. ‘T vlor, 
10 Wheat., 168. 

“This doctrine is ably discussed in the ense of the 
Marquis of Cholmondeley rs. Lord Clinton, reported 
in 2 Jacob and Walker. In that case it is said that 
‘at all times courts of equity have TEPPOOTD Sheonve ral prin- 
ciples of their own, even where there was no statu- 
table bar, refused relief to stale demands where the 
party has slept Wpaon his riv hit, and acquiesced for a 
creat lereth of time.’ ” Millers. Melntyre, 6 Pet., 61. 

‘The established doctrine—or as Lord Redesdale 
phrased it, Hn Hlorenden rs Annerste WY, (2 Sch. & Lef. 
6:37. 58). ‘the law of courts of equity from its be- 
bie il rule adopted by those Couris Inde] f ndenthy of 
any positive legislative limitations, is that it will not 


entertain stale demands. Lord Camden, in Nwirlh vs 


(Vay. (2 Brown Ch. R.. 640, note), stated it in a very 


ited mini ~~} Court oO} ecuit ; “Aid hie, ‘which 


is never active in relief against conscience or public 
eonvenienec, lias always refused its aid to stale de- 
mands, wh the party has slept upon his rights, or 
equiesced fora great length of time. Nothing can 


eall forth this eourt into activity but conscience, rood 
faith and reasonable diligence. Where these are 
wanting, the court is passive and does nothing ; laches 
snd neglect are always discountenaneed, and therefore 
from the beginning of this jurisdietion there was al- 
ways a limitation of suits in this court.’” Piatt os. 
Vattier, 9 Pet., 405, citing many other. authorities, 


louelish had Linerican. ° 


: 

\nother recognition and illustration of the rule is 
afforded by the ease of MeKnight es. Taylor, | How., 
6]. in this ease, Taylor, to whom certain real 
property had been conveyed in trust to sell the same 
to pay certain creditors of the grantor if, after a speei- 
lied date, their debts remained unpaid, filed a ‘bill 
nineteen years and three months afterward for-the 
nidd of the court im efleeting sale, the legal title being 


outstanding, and the Cirenit Court deereed such sale 


. 
‘ 

. " yy si . bg 2 . 2 4 ® .* 

ecoy 1) i\. i; ile “SELES rhag ‘ Count. iT} stl) COPPLTLEON by 

[om I just panev, reversing’ the gmecree, sav:  * No 
: . ; , . ‘ . ‘ . ‘ ‘ . 

PeaSsSOTL Ts SS if’ Lied] ra) (itis delay, ete Is Li alleged to 


j , | efeey : ‘ 7» . f , 
mii ve OCe yr OCC oned itt 1 devree by Obstil les 


thrown in the way by the appellant ey 


indeed, Lhe stil had been postponed il few mothths 
longer, twenty years would have expired, and in that 


case, aceording to the whole eurrent of authorities, 
lule wonld all have been ‘pre- 


i] 


sumed to be paid. Bat we do not found our judgment 


i 
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be conscience, good faith, and reasonable diligence, to 
eall in ction the powers of the court.” 

Can it be said that sharing with his father the 
money of Casilear, borrowed upon this very property, 
for six years, and deferring suit twelve years, until 
action to recover it would be impossible, as, also, until 
time has obscured the facts and removed by deatlrthe 
only parties charged with either fraud or irregularity, 
is either conscience, good faith or reasonable diligence ? 

The opinion in the case last cited, continues: “ In 
matters of account, where they are wolf barred by the 
act of limitations, courts of equity refnse to interfere 
after a considerable lapse of time, from consideration 
of publie poliey, and from the ditliculty of doing en- 
tire justice when the original transactions have become 
obscure by time, and the evidence m iv be lost. The 
rule thprarn this subject must be considered as settled 
by the decision of this court in 2?/ati es. Vallier, (9 
Pet., 416), and that nothing ean eall a court of elancery 
into activity but conscience, cood faith, and reasonable 
diligence.” 

from the first clause of the paragraph last quoted, 
it was argued below that the rule laid down is one 


7 . 4 oF 
upplicable fo cases of account Only 


But the only question of account, or of Sact, pre- 
sented in Mehknight rs. ‘bavlor was, Whether a debt 
of a fixed amount, set out in the sehedule aceompany- 
ing a deed of trust, remained unpaid. In the case at 
bar, the court is invited to inquire and determine, upon 
parol testimony, whether promissory notes viven nine- 
fee vears ago, and secured by deeds of trust reciting 
that they represent an actual indebtedness, were not 
in fact given without any consideration, and without 
the existence of Any mdebtedness between the parties . 
whether an allezed copy of the advertisement of a 


sale inade twelve years before pill filed is a venuine 


eopy. and, if so, whether it is a copy of the only 

ly at 2 ii wn P ¢hiae enind enle «or only of | supple- 
mentary : cient imsome other paper from that 
eontaining the regular advertisement, inserted for the 
coke of greater publicity: whether a purehaser'at a 
sale made twelve years ago was a purchaser in good 
faith, or the mere a ent or a deeeased trustee, now 
echarced with seeking to obtain the property for him- 


self by frand: whether two sneeessive purchasers of 


, } | ’ t* ot ‘ } ’ J » , ‘ , 
thie proper the tas mareimaise voerhe eleven Veurs 
. ; | . . ’ . _+t " aon tl ic a 
ay rayye’ Pill nied (MM Wael Gh without notice of the 


slleved irrevularities ; whether such irrecularities, if 
they ever existed, were or were not ratified, waived or 


. , ? ? ° 4 : » @ : x 
Leahbre seed. it by the COUP LAL EDEL TAL in the SIX Years of 


reconciliation which tinmediately followed them; and 


the five years of further inaction which supervened 
before suit brought; what rents, issues and profits the 
property hh vielded for the past eleven years,‘and 
What have been the expenditures for Improvements 
and repairs durin ain merrod, with a number of 
other questions of similar ditheulty. Surely the 
reasoning of the opinion is as applieable to these 
varied and complicated inquiries as to the single and 
shaple question In MeKnight es. Taylor. Nor is 


there anything in the opinion to intimate that ‘the 


} ° . §£ oo3 108 } ‘ " 
riie is restricted to cases of aceount. 
eg ’ " P te fs " . } ° - } 
Phe counsel tor the complrinants have argued that 


1 Court OF eC tit CAN nHeVerP ive elec! to the lapse of 
time, except ina case where the statute would bar-an 
action at bow. Phat tine must always be applied -by 
analovy to the statute; and that this analogy wold 
be destroyed, it equity should give a vreater effect to 
time, than could be viven to it under the statute.* | * 
* *. That statutes of limitation are binding ona 
court of equity, as they are on a eourt of law. is uh- 
doubted In these cases equity may be said to follow 
the law. But there are many eases in which lapse of 


time will constitute a barin equity, though at. law the 
statute would not bar. * * * *. ‘In such cases 
courts of equity act sometimes by analogy to the law ; 
and sometimes upon their own inherent doctrine of 
discouraging, for the peace of society, antiquated 
demands, by refusing to interfere where there has 
been gross laches in pursuing rights, or long and un- 
reasonable acquiescence in’ the assertion of adverse 
rights. * * * *, Where the statute applies, it is 
binding on a court of equity, but in cases where the 
statute does not apply, the court acts upon its own 
principles.’ ” 


‘> 


Lewis rs. Baird, 3 Mel... pp. 82-3. 

It was further objected below, however, that as the 
demurrer admits the facts alleged, the effeet of lapse 
of time in rendering the original transactions obseure 
and. dissipating the evidence to disprove them, cannot 
be considered on demurrer. 

If the admission of facts by demuricr were not a 
concession pro hae vice only, whieh, if the denrurrer 
is overruled, immediately disappears, leaving the 
same necessity of proof as if no demurrer had been 
interposed, this objection would be more plausible 
than itis. The question, however, is removed from 
the field of discussion by the Supreme Court of the 
United States, which, in Maxwell rs. Kennedy, 8 How., 
210, and in Lansdale os. Smith, 106 ULS., 591, expressly 
decide that the objection of iaches miwahy he ‘ised 
by demurrer, and which in Sullivan es. Portland R. 
R Co.. 94 U.S... 805, and Leavenworth Cor. rs. Chieavo 
ete. R. R. Co., 18 Fed. R., 209, decided that, though not 
raised at-all by the pleadings, the court would, sua 


¢ 


sponte, take notiee of the objection aud dismiss the 
bill. 5 

So in Godden os. Kimimell, 99 UL S., 201, whieh was 
a bill filed by a beneficiary under a deed of trust made 
by a partner to reach alleged real estate of the firm, 
the leval title to which had been vested in the other 
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partner, the court held a delay of fourteen years fatal. 
‘Stale claims are never favored in equity, and wlhiere 
gross laches is shown and unexplained acquiescence 
in the operation of an adverse right, courts of equity 
frequently treat the lapse of time, even for a shofter 
period than the one specified in the Statute’ of 
Limitations, as « presumptive bar to the claim. 
Slearns ws. Page, 7 Wow., 819; Badger vs. Badger, 2 
Cliff.154 * * * *, Fourteen years elapsed ftom 
the date of the deed to the filing of the bill, ind 
throughout that period none of the complainants 
during the lifetime of the partners and trustee or any 
of thei, took any steps whatever to ascertain or en- 
force their rights, if any they had, under that trust 
deed * * * *, Lapse of time, said Mr Justice 
Thompson, and the death of the parties to the deed, 
have always been considered ina court of chancery 
entitled to great weight and almost controlling ‘cir- 
cumstances in Cases where the controversy grows’ out 
of stale transactions. Jenkins os. Pye, 12 Pet., 241. 

Limitations of the kind are dictated: by 
experience and are founded on a satisfactory policy, 
as the lapse of time carries with it the memory and 
life of witnesses, the muniments of evidence, and the 
other means of judicial proof.’ Brown ors. County of 
Buena Vista, 95 US. 161. Ditheulties often arise in 
controversies of the kind in getting at the truth so as 
io administer justice with anything like resonable 
certainty. That the parties to the original transaction 
have long since deceased is shown from the preofs 
in the ease, and it is not improbable that many or all 
of their clerks and agents may be inaecessable as wit- 
nesses,-for the same or other reason, or if alive and 
theirattendance as witness may he secured, they may 
not be able to remember anvthing about the trans- 
action. Viewed in the light of these authorities and 
suggestions, the court is of the opinion that the last 
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defense set up in the respondent’s answer [laches] is 
fully maintained, and that there is no error in the 
record.” 

Jenkins ps. Pye, 12 Pet., 241, was a bill to set aside 
an alleged conveyance from a daughter to her father, 
alleged to have been obtained without consideration 
and by the exercise of undue paternal authority, the 
Dill not being filed until eighteen years after date of 
the deed, and both grantor and grantee having died in 
the meantime. ‘The daughter died seven years after 
the date of the deed, and her heirs were infants nntil 
suit brought; /4e//7, nevertheless, barred by lapse of 
time. 

Brown rs. County of Buena Vista, 95 U.S., 157, was 
a bill to enjoin-a judgment at law procured by the 
fraud and conspiracy of the plaintiffs and the county 
otticers, filed eight years after recovery of the judg- 
ment. The court says: “ The Statute of Limitations 
of lowa of five years, prehaps, does not apply, because 
the frand, if it existed, was not known. sufliciently 
early. The statute could only run from the time of 
the discovery. Buta court of equity applies the rule 
of laches according to its own ideas of right and 
justice. Every case is governed chiefly by its own 
circumstances. Whether the time the nezligence has 
subsisted is suflicient to make it effectual is a question 
to be resolved by the sound discretion of the eourt. 
Sullivan vs. Portland & Nennebec Railroad Co., 94 U. 


SQ £65.” 


So in Harwood rs. Railroad Co., !7 Wall... 78. which 
was a Bill by stockholders to set aside a foreclosure 
sale of a railroad worth two million*dollars for twenty- 
five thousand dollars, filed five years after the sale, 
alleging it to have been procured by collusion and in 
fraud of the original stockholders, the court said: 
“We are of opinion, also, that there has been too 
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great delay in initiating this suit, and that no snfficient 
excuse IS CIVel for | he “ale wae made five years 
before the conmencenient of this suit, and it is fairly 
to be inferred from the Bill that the plaintiffs:were 
aware of the proceedings as they progressed. Their 
knowledge of the mortgage sale is admitted. . The 
allegation of ivnorance is, in-general terms, of the 
fraudulent acts and arrangements. They do not allege 
when they acquired the Knowledge, nor give a witis- 
factory reason why it was not sooner obtained.” For 
aught that appears, they have slept upon ‘their 
knowledge for several years. Without referente to 
any statute of limitations, the courts have adepted 
the principle that the delay whieh will defeat a reeov- 
ery must depend upon the particular circumstances of 
each Case, This ease does not show a siutlicient degree 
of diligence to justify the overthrow of a decree of 
foreclosure, under whieh new rights and interests 
must necessarily have arisen.” 

In the ease at bar, ignorance is not only not claimed, 
but, for at least for eleven years before suit brought, is 
expressly negatived; and the only excuse for delay 
offered is that the complainant has been “ engaged in 
negotiations from time to time,” not alleged to have 
been eoutinuots, thor. te have been entertained, even, 
by the defendant, which the complainant, neverthe- 
less, “has hoped would result ina settlement. and: 
adjustment of their differences in regard to the prop- 
ertv held py him.” 

So, Where mining stoeks left with a bank as eollat- 
eral security for oa loan, were, with complainant’s 
knowledge, bought at private sale from the bank by 
three of the directors, and the complainant’s Bill to 
redeem was not filed until nearly four years after- 
wards, the court said: “Courts of equity often treat 
2 lapse of time less than that preseribed by: the 
Statute of Limitations as a prestiumptive bar, on the 


la 


ground of ‘discouraging stale claims, or yross laches, 
or unexpiained acquiescence in the assertion of an 
wdverse right” * * * *, No sutlicient reason is 
viven for the delay in suing. His poverty or peecuni- 
ary embarrassment was not a suilicient exense for 
postponing the assertion of his rights. He must be 
deemed to have made ‘a final election not to disturb 
the sale of 1868; and a court of equity should not 
permit him, under the circumstances, to reeall that 
election. Upon the vrounds, then, both of acquiescence 
and lapse of time, he should be held to have forfeited 
all right to relief in a court of equity.” Hayward ps. 
National Bank, 96 U.S., 611. 


‘* 


The “circumstances ” referred to, in the above ex- 
tract from the opinion, were merely a large advance 
in the value of the stock. In addition to the marked 
increased of values in real estate in this city during 
the eleven years preceding the filing of the Bill, of 
which the court will take judicial cognizanee, we 
have in the case at bar the loss of material evidence 
by the death of the parties charged with the alleved 
fraud and irregularities, the loss of opportunity to 
‘recover by action the three thousand dollars loaned 
to complainant’s father, which reasonably prompt 
action by him would have afforded, the diffieulty of 
accurately or sufliciently reealling the amount of rents 
and items of expenditure during this long period, the 
effect of the lapse of time upon the aecessibility of 
witnesses, and their memories where still accessible, 
referred to by the eourt in Godden rs. Kimmel], 
together with a number of other circumstances of 
vreater or less materiality which were not present in 
Hayward os. National Bank. ; 

“There isa defense peculiar to courts of equity, 
founded on lapse of time and the staleness of the 
claim, where no statute of limitations directly governs 
the case. * * * *. Length of time necessarily 
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obsenres all human evidence, and deprives parties of 
the menus of aseertaining the nature of origipal trans- 
actions, 7 . Long acquiescence ald laches 
by parties out of HOssessioh are productive of much 
hardship and injustice to others nnd cannot bé excused 
hil hy showing some actual hindrance or tmpediment 
caused 7, lhe fi aud oi conceal me vf of the party in 
POSSESSION, which iwill (ppp allo the conscience of the 
chancellor. Wagner vos Baird, 7 How., p. 258, 

No such hindrance or impediment, fraud or'conceal- 
ment is, or ean be, claimed to have existed in the case 
at bar. 

So, in Marphy os. Paynter, 1 Dill, 333, which was a 
bill filed to set aside a deed allezed to have been ob- 
trained by duress twelve years before, the court, ad- 
mitting that the complainant wonld probably have 
heen entitled to the relief asked if song lit within a 
reisonably early time after the date of the deed, 
denied it upon the ground of laches, the property 
whieh had been enhaneed in valne and improved, 
reonnining, nevertheless, in the same grantee, and 
withough continved apprehension of personal danger 
was the cause assigned for the delay. 

See, also, Hunt rs Ellison. 32 Ala... 173: Hamlin as. 
Mebane, 1 Jones Eq., 18; Sullivan rs. Portland R. R., 
4 CPP, 212; Wilson rs. Anthony, 19 Ark. 6; Graham 


es. Boston Rh. RR. 14 Fed. 8., 755; Spiedell os. Henrici, 


1D Fed. R., 745; -Ferson rs. Sanger, 1 Davis, 252. 


Roberts rs. Tunstall, 4 Hare, 262, and the anuthori- 


ties there collected, under a state of faets substantially 
similarto those alleged inthe ease at bar, show that the 
rnle here relied upon is neither recent nor confined to 
the American courts. But the decisions of this eourt 
are so numerous and pertinent that it is thought 


nnneeessary to cite others, 


That in the recent ease of Riehards os. Mackall, 124 


tt —Z:7 a 


19 


U.S., 183; to which the present appellant was a party, 
is, of itself, conclusive. 
The decree below, it is repectfully submitted, should 
be affirmed. 
J.J. DARLINGTON, 
Solicitor for Defendants Casilear. 
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Appeal from the Supreme Court of the District of 
Columbia. 


Brief of SS. Tlenkle, Counsel for Devisces of Brooke 
Mackall, Sr., Appellees. 


STATEMENT OF THE CASP. 


This is the sequel to the case of Mackall +. Mackall, de- 
cided in this Court at the last term. 

The facts as they appear on the face of the bill and ex- 
hibits are. that Brooke Mackall, Sr., in February, 1880, 
made a deed to the appellant of all the property described 
in the bill, and died a few days thereafter. Shortly before 
making this deed he made a will, by whith he devised all 
his property to his other children. 


dd 


After’ his death the devisees under the will filed a bill 
to set aside this deed of February, 1880. The appellant 
here the defendant in that case—answered, defending 
the deed, and also setting up title independent of this deed 
to all the property embraced in the deed, nil claiming that 
the deed was but a affirmation of his title. | 

Upon hearing in the court below the deed of February, 
L880, was held to be a confirmation of Brooke's title to 
lot No. 7, square 223, Washington, and declaring the deed 
null and void and vacating it as to all the rest of the prop- 
erty. 

This Court at the last term affirmed that decree. ; 

The bill in this case was filed after the final deeyee in 
the other case in the court below. 

Dy this bill the appellant sought to reassert the’ same 

title to a part of the lots which had been adjudged against 
him in the other case, viz., the Pairo deed, found on p. 7, 
Rev. . 
It will he seen by this exhibit threat Brooke Mackall, Sr., 
in P8653. was indebted to one Ciasper Cope, and to secure 
his indebtedness he conveyed, by deed of trust to Charles 
W. Pairo, certain tots in the city of Washington.” The 
deed recites that the mutebtedness has been paricl, and that 
Brooke Mackall is entitled to are conveyance, discliarged 
of the trust, and that he had requested that the reconvey- 
ance be nade to Brooke, Jr.. ancl the deed is accorlingly 
sO made. . 

ln the other case Brooke, Jr.. set up this deed and-relied 
upon it as evidence of title to. these lots, but the court 
below decided nwainst him, and this Court aftirmed the 
decree. ; 

By this bill (par. 5, p. 2, Ree.) it appears that in May, 
I866, Brooke, Jr.. executed to his father certain notes and 


secured them by deed of trust upon certain of the-lots in 


the Pairo deed. The deed was made to his father as trustee 
and was acknowledged before him as notary public. 

He sets up that there was no consideration for the notes, 
but that they were made to enable his father to borrow 
money for their joint benefit. That no money was ever 
borrowed, but that his father afterwards, a variance oc- 
curring between them, advertised, sold, and conveved the 
lots to Joseph B. Hill for the nominal consideration of 
$2,000, but that no money was, in fact, paid. 

The complainant says “that by reason of the premises 
sald deed to J. B. Hill was void and of no effeet, and that 
all subsequent conveyances depending thereupon are void 
and of no effect as to complainant.” 

It will be noted that it is not claimed that the trust 
deed made by complainant to his father was void, or even 
voidable, but only that the deed from the trustee to Hill 


was void. 
ARGUMENT. 


W hile the demurrer pro hue vice admits the facts when 
well pleaded to be true, it does not admit the leval conclu- 
sions, and I deny that all or any of the facts stated would 
render the deed to Hill void. 

Let us examine the facts stated 

a The deed Was made to Brooke Mackall to secure two 
notes made payable to his order. 

That is. Brooke made a deed to his father as trustee to 
secure notes payable to lis order. 

If they chose to make the father the trustee for both, 
certainly they had a right to do so. 

A mortgage is always made by the debtor to the ereditor, 
and a deed of trust differs from a Mnortyage only in that 
the deed is ordinarily made to a third’ person and contains 


it power of srle by the trustee in cise of default in parv- 
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ment, Dut there Cith he ho lawful objection to the ereditor 


acting as his own and the debtor's trustee, if the parties Sv 
elect. At all events the party who wittingly makes sueh a 
deed is estopped from denying its validity. | 

2d. The vrantor acknowledged the deed before the 
vrantec as notary public. 

This might be irregular, but as between the partres and 
their privies would not be ground for invalidating the deed, 
much less render it void. 

The acknowledgment is not essertial to the validity of 
the deed at all. Our statute requires a deed to He we 
knowledged to entitle it to admission to record, but fer 
part via cleed is vood without acknowledgment. More- 
over, it is not charged that the acknowledgement Was not 
voluntarily and understandingly made, and Brooke would 
be estopped from denying its validity, if that Wits essel- 
tise. 

Sd. The notes were given to enable his father to borrow 
money for the benetit of both of them, and it was not in- 
tended that any claim should ever be set up) against the 
colnplainant upon said notes, or either of them, and there 
was no default in the pavinent of them. 

It is not pre tencect that WHY person: al demand bien ever 
been made upon Brooke for the payment of the notes. 

It is apparent that Brooke recognized the equitable right 
of his father to have this property used to raise money 
for his own Support, and these notes and deed of trust 
were to be used for that purpose. ! 


Tue Patro Dern. 


Brookes claim of title is based upon the * Paro” deed 
(Exhibit A, p. 7 Ree.), which is in fact but a deed of re- 


lease of a deed of trust which Mackall. Sen.. had made to 


7 


Pairo as trustee, to secure an indebtedness to one CGrasper 
Cope. The debt was paid, and Mackall, Sen., was entitled 
to have the legal title reconveyed to him as the equity was 
in hnn. Instead of taking the release in his own name 
for some reason he allowed the deed of release to be made 
in the name of Brooke, but it is not asserted or pretended 
that Brooke paid anything for it, and he held it simply for 
his father. When he says that the money was to be used for 
their joint benetit, he doubtless tells the truth, for he lived 


a life of idleness and was supported entirely from his 


father's property. 

Then he charges that seven years afterwards his father 
caused the property to be advertised and sold on this deed, 
and Joseph B. Hill became the nominal purchaser for 
$2,000, but that he paid no money, and that he was really 
buving it for Mackall, Sen. It was a scheme of Mackall, 
Sen., to divest complainant ot his property and to obtain 
it himself without paying anything for it. 

Conceding these facts to be true the father was entirely 


justified in using this deed of trust to vet his title back 


into himself that he might be able to use his own prop- 
erty for his own benefit. 
Now that is all there is of it, as this Court well knows. 


LeReEGULARITIES. 


It is charged that the sale was irregular because the no- 
tice of sale was published but three davs, and the deed of 
trust required publication of sixty days. 

The Court will see by reference to the deed of trust on 
p. 10, Ree., that it did not designate any length of time for 
the publication. The language of the deed is, “ first giving 


SIXtY 
blank might be supplied by “ minutes,” “ hours,” “months,” 


; notice of the time, place, and terms of sale.” The — 
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but the law will not supply it, aml as it stands ne length 
of time was designated. The place and terms “ all 
matters of discretion for the trustee. 

But it is charged that Mackall, Sen., was the re al pur- 
chaser at his own sale; Hill being used simply that it 
might not appear that he was buying himself. 

Ordinarily, where a trustee buys at his own sale, it 
would be voidable at the option of the debtor, but it 4s not 
ipso facto void. There is no doubt, however, that the 
party secured by the deed may buy at the sale, and the 
fact that he is the trustee selected by both partie Ss wouk 
not dle ‘prive him of his right to buy, unle ‘SS it he shown 
that he took advantage of his position of trustee to buy the 
property for less than its value, and this is not pre ‘tended. 

The deed was made to Hill June 26, 1875, during a va- 


riance between the father and son. as the bill asserts. 


Paragraphs 4,5, and 6 of the bill, set forth a similar 


history by which certain other of the Pairo lots were con- 


veved by the appellant to a trustee, Louis Brand, to secure 


a note to Mackall, Sr., for 2,000.00, but which he says 
Was an accommodation note made to raise money for their 
common benetit, but no money was ever raised, and there 
was no consideration for the note. Mac Kall, Sr. iufter- 
wards caused the property to be advertised and sold by 
the trustee, and Hill became the nominal purchaser for 
*2,000.00, but paid no money. He bought for M: nee, 
sr. 

No irregularities are claimed here, except that the sale 
was Only advertised three days. ‘The same observations 
submitted with regard to the former sale are applicable to 
this. ; 

The deed was certainty not void, . 


- 


THe Two Hitt Deeps onty ATTACKED. 


The prayer of the bill is that the two deeds of B. 
Mackall, trustee, and Louis Brand, trustee, to Joseph B. 
Hill be decreed to be null and void, and that all deeds and 
written instruments and claims of title derived throagh 
them be also decreed null and void. It will be observed 
that the bill nowhere charges that the original deeds of 
trust made by Brooke to his father, being Ex. B, p. 9, Ree., 
and the deed of trust from Brooke to Louis Brand, trustee. 
heing Ex. F, p. 15, Ree., are void or voidable, and are 
therefore conceded to be valid deeds of trust, and he does 


not seek by this proceeding to call them in question. 


COMPLAINANT RATIFIED. 


But supposing that there were irregularities which would 
have enabled the plaintiff to have had the deed to Hill 
set aside, the plaintiff ratified and aequiesced in it, and 
was bound by it. He says in par. 11, p. 6: “That soon 
after the execution of the deeds made in IS74. the said B. 
Mackall, Sr., became reconciled to complainant, they living 
together, and sharing the benetit of all property possessed 
by each in common. He said B. Mackall, Sr., constantly 
assuring complainant that he would rectify all that was 
wrong in said conveyances to the best of his ability, which 
assurance was relied upon by complainant, and was sa/ss- 
fuctory to hin.” 

So that any infirmities ii the deeds, if there were any, 
were waived, and complainant was content to rely upon 
the assurances of his father that he would rectify any wrong 
that was done him, and with this assurance he was satisfed. 

He then goes on to say, that in Feby., 1880, his father 
made him «a deed of all his interests in said property which 


Wiis entirely sitisfactory he complainant. 


8 
Tut Deep or Freny, 1880, HEALED ALL INFIRMITIES. 


This deed was accepted by the complainant and re chied 
upon as his title to said lots. 

If there had been any infirmity in the trust de eds | or in 
the advertisements, or a want of consideration for the 
notes, they were all waived and healed by the acceptance 
of this deed from his father. 

He could have gotten no more if he had had a déeree 
in equity against his father requiring him to convey to 
him. : 

If he was entitled to have restored to him all th: ai his 
father got by the schemes, which Brooke says he resorted to 
vet Brooke's titles into himself without paying anything 
for them, it was all fully accomplished by the deed of 
February, L880. 

So that the learned gentlemen have wasted their labor 


on the elaborate argument submitted in their brief to show 
that these deeds of 1874 were void and that Mackail, Sr., 
vot no title by them. 

The complainant in the same paragraph says that this 
reconveyance of his father to him was attacked by, his 
brothers and sisters, and a decree was made adjudging 
the same to be void as to the property herein claimed by the 
complainant, from which decree, however, they claim to 
have taken an appeal to the Supreme Court of the U nited 
States, Wc. 


“ While such litigation was pending, however, there was, 
us believed by complainant, no propriety in bringing suit fo 
¢ n force what he claimed to have heen sufficiently performed 
hy the erecution of the deed of his sail father’s lo him of 
Kebruary 28, 1880, and such litigation was pending at a 

ery recent date.” 
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Our first ground of demurrer is, ¢Aa/ the title to the prop- 
erty di scribed vn the hill has heen adjudged and decreed lo 
h- in these defendants, although the decree setting aside 


THe Tire vo rue Prorerry 


DECREED 


DEFENDANTS. 


srooke’s deed of February, 1880, did not in terms vest 


the title in the devisees of Brooke Mackall, Sr.: that was 


the necessary legal effect of it. 


The deed of February, 1880, was set aside in their 
suit and in their behalf and for their benefit. 
effect of the decree was to vest title in the devisees of the 
father or not, it destroyed any pretence of title that Brooke 


had. 


Whether the 


The presumption is that the decree was made after a 


full hearing upon the merits, and that the appellant set 


up all the claims to title, legal and equitable, that he had, 


and this is the fact as the Court knows. 


If the court had found that appeilant had a good title 
in equity to said lots, they would have decreed that said 


deed should stand as a confirmation of his title, as they 


did as to lot No. 7. 


sq. 22% 


, in the same decree. 


The title, both legal and equitable, to the lots described 
in the bill, has been decreed against the appellant in a 


former suit, and that decree was attirmed in this Court at 


the last term. 


This bill is but an attempt to litigate over titles which 


were litigated and settled by the former suit. 


seem to be an end of the case. 


CLOUD. 


This would 


The bill is filed to have the two deeds of Mackall, Sen.. 


to Hill, and of Brand, trustee, to‘Hill, which complainanant 
says are fraudulent and void, and cloud his title set aside 
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and vacated, as well as all subsequent COnVeVances founded 
on them. 
But, as we have seen, the bill leaves the two trust deeds 
made by Brooke—one to his father and the other to 
srand —standing and intact, and apparently valid. — , 
While these deeds stand the complaimant has no title to 
be clouded. . 
This is distinctively adnll to remove a eloud from the 
complainant s title. : 
Such a bill is a bill of peace, and can only be brought 
by a party ‘” possession and having a clear, legal,-and 
equitable title. 
Said this Court in Orson +. Smith (18 How. 265): . 
“Those only who have a clear, legal, and equitable.title 
connected with the possession have any right to claim the 
interference of a court. of equity to give them peace or 
dissipate a cloud on the title.” 


“Nor can the amendment be sustained upon the doc- 
trine of bills gure timet. The complainants have‘ not 
the legal right, and are not in possession, which we take 
to be essential facts in such cases.” 


Crook and Wife v. Brown, 11 Md. at 173. 


* We think the circuit court was in error on the question 
of jurisdiction. The proceeding is in the nature of a, bill 
quia timet, or ill of peace.” 


The rule governing the jurisdiction of courts of equity 
in cases of this kind is thus stated by the Supreme Court 
in Orson v. Smith, 18 How. 263 :; 


“Those only who have a clear, legal, and equitable title 
to land connected with possession, have any right to claim 
the interference of a court of equity to give them peacé or 
dissipate a cloud on the title. Such suits are instituted 


1] 


to protect a party who is in possession and has a clear 
title, against vexatious litigation by persons setting up un- 
just and illegal pretensions, and the ground of equity 
jurisdiction is that being in possession he cannot have a 
remedy at law. In the present case, the appellee was 
not in possession, and the only object of the suit is to try 
the question of right and to obtain the possession. Such 
a proceeding is not within the province and jurisdiction 
of a court of chancery.” 


Polk v. Pendleton, 31 Md. at 124_5. 


I have cited these cases because they show what the 
doctrine of this Court is, as well as that of the courts of 
Maryland, from which we derive our jurisprudence. 

I might cite many cases from other States to the same 
effect. In some of the States, however, the equity juris- 
diction is controlled by legislation. 


THe Brut is MULrivartous. 


‘“ Multifariousness, properly speaking, is where different 
matters, having no connection with each other, are joined 
in a bill against several defendants, a part of whom have 
no interest nor connection with some of the distinct mat- 
ters for which the suit is brought.” 

Newland v. Rogers, 3 Barb. Chy. p. 452. 
Swift v. Eckford, 6 Paige, 28. 
bovd v. Hoyt, 5 Paige, 7%. 
Richards ». Pierce, 52 Me. 562. 
Kenebeck & Portland RR. v. Portland & K. RR., 54 
Me. 182. 
West v. Randall, 2 Mas. at 201. 
Metealf et a/. v. Cady et a/., 8 Allen, 588. 
Crew v. Fairchilds ¢/ ¢/. 1 MeCarter, 76. 
Emons v. Emons, Ibid. 114. 


In Fellows v. Fellows, 7 Cow. at 700, the Court says : 


“But notwithstanding th disposition of a court of 
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equity to prevent a multiplication of suits, it will not per- 
mit several plaintiffs to demand by one bill several matters 
perfectly distinct and unconnected against one defendant, 
WOOP OE plaintiff ty demand several woatters of different 
natures against several defendants ; and the reason of this 
rule is said to be that such a proceeding would tend to 
load each defendant with an unnecessary burthen of cost 
hy swelling the proceedings with the statements of several 
claims against the other defendants with which he has’ no 
connection, and also to prevent confusion and to preserve 
some analogy to the comparative simplicity of a deelara- 
tion at common law.” 3 


In August, 1873, Brooke Mackall, Sen., borrowed from 
one FB. A. Casilear 83,000.00 and gave his note for it paya- 
ble one year after date. 

To secure this note Hill, Mackall’s trustee, executed ‘the 
deed of trust found p. 20, Ree., to John C. MeKelden 
and Edward MecB. Timony, trustees. The note was not 
paid and the trustees on the 25d of October, 1874, sold 
and conveyed a part of the property described in said 
trust deed to George W. Casilear. (See deed to Casilear, 
}). 26, Ree.) 

He has, ever since, held and possessed the lots covered 
by his deed. 

Mv clients, the devisees of Brooke Mackall, Sr., make 
no claim of title to these lots, and Casilear makes no claim 
and has no manner of interest in any of the other prop- 
erty described in the bill. : 

The Court will see that George W. Casilear, the pur- 
chaser, who is sued, is not F. A. Casilear, who loaned the 
money. ; 

Casilear has no manner of interest in defending ‘our 
title and we have no interest in defending his. True, his 
title came through Hill and so did ours; there they fork 
off. Hill conveved the Casilear lots to MeKelden and 
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McTimoney in trust to secure Casilear, and he conveyed 
the lots which we claim to Leonard Mackall in trust for 
his father, and the father devised them to us, and this 
Court has decreed them to us. 

[ submit that the bill is clearly multifarious in joining 
parties who have no common interest. 


Hint is a NecESSARY Parry. 


The praver of the bill is that the two deeds from B. 
Mackall, trustee, and from Louis Brand, trustee, to Joseph 
bb. Hill be adjudged and decreed to be null and void and 
of no effect, and that all deeds and instruments deriving 
title through them be decreed to be void. 

The bill is to set aside the Hill deeds, and the deeds 
dependent on them. 

Hill is living in this city and vet he is not made a party 
at all. ; 

Upon What possible theory the complainant expected to 
attack Hill for fraud and set aside his solemn deeds with- 
out even notifying him that he was attacked, Iam too ob- 
tuse to see, 

This is plaving Hamlet without Hamlet. Certainly this 
Is a fatal defect. 


McKeELpDEN AND MecTimoney Necessary PArries. 


Again, Casilear derives title through the deed made to 
him by MeKelden and MeTimoney. It would seem as 
their deed is sought to be set aside that they were /eces- 
sary parties, but they are not sued at all, and yet the Court 
is invited to pass upon and set aside their deed. Certainly 
they should be notified to defend it. 
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LACHES. 


So far as iy clients are concerned, | should much pre- 
fer thet the Court would decide the case pon thre avter/ 
points made in this brief, touching the merits of the CASE, 
than pron the laches of the colmplaigant in bringing his 


suit. Of course [T waive nothing upon this ground, but I 


- ——+ 


think the Court will not have occasion to consider it. In 
ease, however, Tam mistaken about this, 1 submit my 
branch of the case upon the question of laches upon the 
able brief of my learned friend, Mr. Darlington, for the 
appellee, Casilear. 

I can see no distinction between laches as applicable to 


my clients and Casilear. 


The Morante or THe CASE. 


In the case of Mackall agecust Mackall, decided at the <=ije- 
last term of this Court, Brooke posed as the affectionate, 
filial, trusted, and beloved son and friend of his old father, 
and satistied the Court that on his death-bed the father’s 
heart went out to hima, and he made the deed of February, 
ISSO, viving him all his property, to the exclusion of all 
his other children, to undo the wrong he had done him 
but a short while before he was taken sick, in making his 
last will cutting him off with a dollar. That case wits de- 
cided, and now he throws off the mask and tells the Court 
that when his poor old father was trving to get back into 
his own control some of the property that le had weakly 
permitted Brooke to get into his name, that he was doing a 
it by the use of schemes to defraud him out of his prop- 


erty, and his counsel, on page 28, say : 


‘* Tn this case the bill alleges actual, adetive, and dnt H&C 
rravd, on the part of the father as against the son, in ‘con- 
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verting the trust created by Kxhibit B to his own private 
gain, and to purposes foreign to the objects of its making.” 


The fact is that by this proceeding Brooke is seeking to 
vet rid of that part of the decree of this Court, in Mack- 
all «. Mackall, by which these lots, and some others of 
small value and almost eaten up by taxes, were given to 


his brothers and sisters, and to add them tothe large prop- 
erty worth at least 300,000 which he got by the same de- 
CTCe. 
Ss. S. HENKLE, 
Cunusel for devisees of Brooke Mackall, Sen. 
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B. & P. R. R. CO. VS. THE FIFTH BAPTIST CHURCH, D. C. 1 


1 (Filed Mareh 24th, 1880. R. J. Meigs, clerk.) 


In the Supreme Court of the District of Columbia, this 24 day of 
March, 1880. 


Tue Fiera Barrist Courcn or WaAsHING- } 

ton Crry, D. C., by its Trustees, 

v8. -~No. 21760. At Law. 

THe Barttrimore anp Potomac RaILRoap 
COMPANY. 


ee 


Declaration, Rule to Plead, Summons, &e. 


The plaintiff, a body corporate in the District of Columbia under 
and by virtue of the general incorporation act of the Congress of the 
United States, approved the 5th day of Mav, A. D. 1870, sues the 
defendant, a corporation duly chartered by the laws of the State of 
of Maryland, having an office and doing business in the city of 
Washington, in said District, for that the plaintiff heretofore, to wit, 
at and before the commencement of the grievances hereinafter men- 
tioned, was and hitherto hath been and still is lawfully possessed 

fa lot of ground, not exceeding one acre, situate and being in said 
city of Washington, to wit, on D street south between Four-and-a- 
half and Sixth streets west, in said city, upon which said lot the 
plaintiff, at and before the commencement of said grievances, caused 
to be erected a building for the purpose-of being used as a 
meeting-house or place of publie religious worship; that the defend- 
ant thereafter, to wit, on the twenty-fourth day of March, A. 
2 D. 1877, was possessed of and maintained and used a certain 
engine house or houses, yard or yards, and also a certain 
machine shop or shops itamediate!y contiguous to and adjoining 
the said lot and meeting-house of the plaintiff, wherein the defend- 
ant was, and from the day and year aforesaid hath been, and still is 
accustomed to keep store and house, and also to fire, hammer, and 
repair, and to move and propel back and forth by steam, improperly, 
uniawfully, and to the great damage of the plaintiff, apon Sabbath 
days, when not engaged in work of necessity or charity, and upon 
divers other days, a large number, to wit, twenty, locomotive steam- 
engines; and the said defendant, on the said 24th day of Mareh, A. D. 
1877, and on divers other days between that time and the commence- 
ment of this suit, as well after as before the 26th day of June, A. D. 
1879, on which last-mentioned day the plaintiff recovered a judg- 
ment against the defendant in this court in law cause No. 17470 for 
damage: s sustained by the plaintiff prior to the filing of the declara- 
tion in said cause by reason of the grievances herein complained of, 
wrongfully, unl awfully, and injuriously, itself and by its agents, on 
Sabbath d: ays and on divers other days when the religious society 
or congregation accustomed to use the said meeting: house were law- 
fully assembled therein and engaged in public religious worship, 
did, by wrongfully and unjus stly causing to be made and contin- 
ued in the said engines divers I; urge and injurious fires, against the 
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will of the said religious society or congregation, the plaintiff in this 
cause, make to issue and proceed therefrom large quantities of offen- 
sive and unwholesome smoke, steam, vapors, and other gaseous 
eflluvia arising from the said fires and engines, entering the w indows 
of said meeting-house and spreading and diffus sing ‘themselves in, 
upon, over, and throughout the same, to the great .and intolerable 
discomfort and ineonvenience of the said society or congregation 
and to the damage of said meeting-house and injury of the plaintiff, 
aud by the pufling of said engines and the blowing off of steam 
therefrom while standing in the said engine house or houses, yard 
or yards, immediately contiguous to and adjoining the premises of 
the plaintiff as aforesaid, and while be Ing moved and propelled 
aforesaid by the defendant or its agents back and forth between 
the said engine-house or yard and the main track of the defend- 
ant’s railroad on Virginia avenue, fronting the said D street 
s south, in said city,and by the rambling, jarring noises of the 
said locomotives of the defendant when being moved and 
propelled as aforesaid ; and, further, by the unlawfully, injurious! 
and continuously making and causing to be made Inthe sald mia- 
chine shop or shops and in and about the said engine’, on Sabbath 
days, as aforesaid, and on divers other days, divers: loud, heavy, 
jarring, hammering, battering, and agitating sounds aad noises, and 
by the unlawful and improper use of its locomotives and machine 
shops on Sabbath days and on other days, iis aforesaid, did anid 
hath and still doth disturb, annoy, and molest the -said religious 
socicty or congregation while engaged in worship, as aforesaid, by 
means whereof the value of the said lot and premises of the plain- 
uiff were and are greatly depreciated in value, and tie said meet- 
Ing-house was and is rendered unsuitable and comparatively value- 
less as a house of worship, and the plaintiff has been: thereby pre- 
vented from having sv beneficial a use and occupation thereof as it 
otherwise might and would have had, to the great damage of the 
plaintiff in the sum of $20,000, and therefore it brings its suit. 
The plaintiff,a body corporate, as aforesaid, sues the defendant, 
ra corporation, us aforesaid, for that the plaintiff, at agi before the 
said twenty-fourth day of Mareh, A. D. 1877, and before the com- 
mencement of the i levanees hereinafter set forth, wak and hitherto 
hath been and still is lawfully possessed, as aforesaid,of a lot and a 
mecting-lhouse or place of public worship thereon erected, as afore- 
said, situate op said D street south, in the city of Washington, be- 
tween Four-and-a-half and Sixth streets west, in said ‘city, and that 
the said defendant, having lawful authority to construct a railroad 
running northwestwardly along the line of Virginia avenue, in said 
city, between said Four-and-a-half and Sixth streets! west, and not 
elsewhere between _ streets, did, nevertheless, as wel] after as be- 
fore the 26th day of June, A. D. 1879, on which last-mrentiened day 
the plaintiff reeovered a judgment against the defendant in this court 
in law cause No. 17470, for damages sustained by thet plaintiff prior 
to the filing of the declaration in said cause by reason of the griev- 
ances herein complained of, did wrongfully and without right main- 
tain and use a track by it constructed or caused to be con- 
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4 structed from said Virginia avenue between said lour-and-a- 
halfand Sixth streets west across said Dstreetsouth and withina 
very short distanee, to wit, the distance of fifty feet, from the said lot 
atid premises of the plaintiff to and with the engine house or houses, 
vard or vards, and machine sho» or shops so as aforesaid wrong- 
fully and injuriously possessed, occupied, and used by the defendant, 
and from the said 24th day of Mareh, A. D. 1877, hitherto hath been 
and still is accustomed unlawfully on Sabbath davs, when not en- 
gaged in works of necessity or charitv as aforesaid, and on divers 
other days since said period, when the religious society or congre- 
gation accustomed to use said meeting-house as aforesaid were law- 
fully assembled or assembling therein and condueting the exercises 
of the Sunday school connected with and belonging to said religious 
society or congregation and otherwise engaged in public religious 
worship, to cause divers, to wit, twenty, locomotive steam-engines to 
pass and repass, propelled by steam as aforesaid. over the said track 
so as aforesaid unlawfully constructed near to the meeting-lhouse of 
the plaintiff, aud to hinder, delay, and obstruet and to render diffi- 
cult and dangerous access to said meeting-house by the passage and 
repussage as aforesaid of said locomotives and by the stoppage of 
said locomotives with tenders and cars attached at, upon, over, and 
across the pavement or sidewalk of the said D street south, over 
which the greater portion of the members of said society or congre- 
gation and of the children attendiag their Sunday school are com- 
pelled to puass In order to reach said building or meeting-louse, for 
long and unreasonable periods, af night as well as at other times, 
while said tenders and ears are being loaded and unloaded with 
coals and other substances, and to produce, by means of the said 
locomotives and the passage, repassage, stoppages, and startings of 
the same, divers loud, jarring, hissing, and agitating sounds and 
noises, besides divers volumes of offensive, unwholesome, and suf- 
focating smoke entering the doorsand windows of the said meeting- 
house, tu the great inconvenience, hindrance, discomfort, interrup- 
tion, and annovance of the said society or congregation and to the 
great annoyance, discomfort, and diminution of its said Sunday 
school and to the great depreciation in value of its said premises, 
rendering the said meeting-house unsuitable and unfit for the 
5 purpose for which the same was erected and was and is used, 
and preventing the plaintiff from having so beneficial an oecu- 
pation thereof as it otherwise might and would have had, to the 
great damage of the plaintiff in the sum of $20,000, and therefore it 
brings its suit. ‘ 
3. The plaintiff, a body corporate as aforesaid, sues the defendant, 
a corporation as aforesaid, for that the plaintiff, on and before the 
said twenty-fourth day of March, A. D. 1877, and before the com- 
mencement of the grievances hereinafter complained of, was and 
thence hitherto hath been and still is lawfully possessed of the said 
lot, situate as aforesaid, and the said meeting-house thereon erected 
for the purposes above set forth ; and the defendant, on the said day 
and vear and thence hitherto, as well after as before the 26th day of 
June, 1879, on which last-mentioned day the plaintiff recovered 
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judgment as aforesaid against the defendant in said law cause No 


17470 for damages sustained by the plaintiff prior to the filing of 
the declaration in said cause by reason of the grievances herein 
complained of, hath unlawfully and injuriously ket, maintained, 
and used, and still doth keep, maintain, and use, the said engine 
house or houses contiguous to and adjoining as aforesaid the said 
meeting-house of the plaintiff, and situate buta short distance, to 
wit, the distance of five feet, from the west wall the reof, and did, on 
the said 24th day of Mareh, A. D. 1877, and thence! hitherto hath 
and still doth cause to issue and proceed from divers; to wit, sixteen, 
smoke-siacks or chimneys attached to, connected with, or forming 
part of the said engine house or houses, shop or shops, which said 
smoke-stacks or chimneys the defendant hath wrohgfully and in- 


juriously constructed or raised to a height parallel with and situate 


not more than a short distance, to wit, the distance of fifty feet, from 
the windows of the said church building or meeting-house of the 
plaintiff, wrongfully, as aforesaid, upon Sabbath Uays as well as 
upon other days, as aforesaid, when the religious seciety or congre- 
gation accustomed to use the said church building were lawfully 
assembled therein and engaged in public religious worship, dense 
volumes of black, injurious, offensive, and suffocating smoke, cin- 
ders, ashes, steam, and vapors entering the said “windows of the 
plaintiffs said church building and spreading and diffusing 
6 themselves over, in, and through the said’ building, to the 
great disturbance, interruption, discomfiture, and annoyance 
of the said society or congregation; and the said property of the 
plaintiff has been thereby greatly depreciated in value, and the 
plaintiff has been thereby prevented from having so beneficial a use 
and occupation thereof as it might and would otherwise have had, 
to the great damage of the plaintiffin the sum of $20,000, and there- 
fore it brings its suit. 3 
4. The plaintiff, a body corporate as aforesaid; sues the defend- 
ant, a corporation as aforesaid, for that the plaintiff, on and before 
the day and year above mentioned, to wit, the 24th day of Mareh, 
A. D. 1877, and before the commencement of the grievances herein- 
after complained of, was and thence hitherto hath been and_ still is 
lawfully possessed of the said lot hereinbefore deseribed and the said 
meeting-house thereon erected and used for the purposes above set 
forth, and the defendaut, well knowing the same thereafter, to wit, 
on the day and year aforesaid, contriving and unjustly intending to 
injure, prejudice, and aggrieve the plaintiff in phe possession, use, 
occupation, and enjoyment of its said premises, wrongfully put, 
placed, and built, and caused and procured to be put, placed, and 
built upon the said engine house or houses, shop or shops, of the de- 
fendant immediately contiguous to and adjoining the said lot of 
plaintiff’s and within five feet of the west walk of plaintiff's said 
meeting-house a slanting roof, sloping downwards towards plain- 
tiff’s said premises and extending to or over the dividing line be- 
tween the premises of the plaintiff and the defendant, and wrong- 
fully and injuriously kept and continued the said*roof so put, placed, 
and built, and caused and procured to be put, placed, and built as 


THE FIFTH BAPTIST CHURCH, D. C. 5 


aforesaid, for a long space of time, to wit, until the commencement 
of this suit; by means of which several premises, afterwards, to wit, 
on the vear and day aforesaid, and on divers other days and times 
between that day and the commencement of this suit, a large area, 
to wit, five thousand square feet, of said roof has been and is drained 
off over and upon the said premises of the plaintiff, and divers large 
quantities of rain-water ran, flowed, and fell from the said roof of 
defendant’s said premises down to, into, upon, and against the plain- 
tiff’s said lot and against the said west wall of the plaintiff’s meet- 
ing-house, and greatly injured, wetted, and damaged said lot 
7 and said west wall of said meeting-house and dirtied and 
spoiled said premises, by reason whereof the plaintiff was and 
is greatly annoyed and iIncommoded in the use, possession, and en- 
joyment of its said premises, and the same thereby were and are 
greatly damaged, deteriorated, and lessened in value, to the great 
damage of the plaintiff in the sum of $20,000, and therefore it brings 
its sult. 
J. J. DARLINGTON, 
R. T. MERRICK, 
Plaintifi 3 Attorneys. 
The defendant is to plead hereto on or before the first term of the 
court occurring 20 days after service hereof; otherwise jadgment. 
J.J. DARLINGTON, 
R. T. MERRICK, 
Plaintiff's Attys. 
Summons [asi / Mareh 24, ISSO. 
In the Supreme Court of the District of Columbia, the 24th day of 
March, 1880. 


Tue Firvra Barerist Caurcu or WASHINGTON | 


Ciry, D. C., by its Trustees, Plaintiff, 
sg. - At Law. No. 21760. 
Tue Barttimore and Potomac RaAtiroap | 
Company, Defendant. 
8 The President of the United States to the defendant, Greet- 
ing: 


You are hereby commanded to appear in this court on the first 
day of its first special term occurring 20 days after service of this 
writ on you to answer the plaintiff's suit and show why he should 
not have judgment against you for the cause of action stated in his 
declaration. ; 

Witness D. K. Cartter, chief justice. 

[SsEAL.] R. J. MEIGS, Clerk, 
By J. R. YOUNG, 
Ass't Cl rk. 

Nore.—The special terms of the court commence on the first Tues- 
day of every month except August, in which month there is no term 
of the court. 

J. J. DARLINGTON. 
R. J. MERRICK. 
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Marshal’s Return. 


Served copies of the declaration, notice to plead, and this sum- 
mons on the defendant the 24th day of March, 1880. 
Kk. DOU GLASS, Marshal. 


‘) (Filed June 25,1880. R. J. Meigs, élerk.) 
In the Supreme Court of the District of Columbia. 


Fiera Baprist Cuurenu, by its. Trustees, | : 
. { Sa “> 
VS. Law. No. 21760. 


BALTIMORE AND Poromac RaILRoaApD CoMPANY. | 
Demurrer to Declaration. 


And now comes the said defendant and for demurrer says that 
said declaration is bad in substance. 
ENOCH ? TOTTEN, 
» For Defendant. 


The following points of law will be insisted upon in support of 
the above demurrer, to wit: 

|. Two separate and distinct causes of action are alleged and _re- 
lied upon in each count of said declaration, and neither of said 
causes of action are stated with substantial certainty. | 

The alleged injuries set out in the seeond count of the declara- 
tion constitute an injury common to all the people residing in the 
Vicinity mentioned, and for such an injury an action by a private 
individu; il will not lie. 

There is no averment in the declaration that-the plaintiff was 
the owner of any interest or estate in the said pretnises at the time 
when the injuries to the freehold are alleged: to have occurred. 

The alleged grievances complained of in said declaration are 
such as are necessarily connected with the lawful exercise of the 
franchise grauted to the said defendant by law, apd an action for 
damages will not le therefor. 

ENOCH OTTEN, 
Atty for Def't. 


Joinder in Demurrer. Filed June %6, 1SSU. 
[In the Supreme Court of the District of Columbia. 
hieru Baptist CHURCH. ) 


v's, -No. 21 160, Law. 
BALTIMORE & Poromac R. R. Co. J 


10) The plaintiff says its declaration is good in substance. 
J. J. DARLENGTGN, 
PUF's Atty. 


THE FIFTH BAPTIST CHURCH, PD. C. 


Note of Issue. Filed June 26, 1880. 
In the Supreme Court of the District of Columbia. 
THe Fiera Baptist Cuurcn \ i 
vs. > No. 21760. At Law. 
Tue Battimore & Poromac R. R. Co. J 
PI'ff’s att’'ys: Merrick and Darlington. 
Def't’s “ Enoch Totten. 
Last pleading (joinder in demurrer) filed June 26th, 1880. 


J. J. DARLINGTON, For PI. 
Notice of Hearing on Demurrer. Filed April 18, 1881, 
In the Supreme Court of the District of Columbia. 


Stu Baprist Cuurcr 
vs. No. 21760. Law 


Bair. & Potomac R. KR. Co. 
Please take notice that on Saturday next, the 23d day of 
1] April, A. D. 1881, or as soon thereafter as the court will hear 
the same, the demurrer in above cause will be called up for 
hearing. 
MERRICK & DARLINGTON, 
Attys fer Plaintiff. 
To Enoch Totten, Esq., att’y for defendant. 
Service acknuwledged this 15th day of April, A. D. 1881. 
KNOCH TOTTEN, 
Per BAILEY. 
Proceedings before the supretire court of the District of Columbia, 
holding a special term and circuit court in and for said District, 
commencing the third Monday, the 17th day, of October, A. D. 
1881. 


MonDA Y, October 17th, 18S]. 
By order of Arthur MacArthur, justice, one of the justices of said 
supreme court, presidiifg, the court is opened by proclamation of the 
marshal pursuant to rule of court. 


* * . . . - »* 


SATURDAY, January 14th, 1882. 
Session resumed pursuant: to adjournment, MacArthur, justice, 
presiding. 
* * * + ¥ cal 7 
rs rie . > _ » PTS) ’ Rh art : oat 
12) Tue Firru Baptist Cuurcn, PI'ff, 1 At Law. No. 21760. 
vs f ‘ c ~) 
Cal. 218. 
Tue Battimore & Potomac R. R. Co., Def't. j 


Upon argument of the defendant’s demurrer to the plaintiff’s 
declaration, it is considered that said demurrer be, and the same is 
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hereby, overruled, and, on motion, leave is granted: the defendant 
to plead over in ten days. 


(Filed Feb. 13, 1882. R. J. Meigs, clerk.) 


In the Supreme Court of the District of ( ‘olumbia. 


Tue Frere Baptist Cuurcu or WASHINGTON, ) 
D. ©., by its Trustees, 

''s. > Law. No. 21760. 
Tue BaLTiMore AND PoromMaAc RAILROAD Com- | 
PANY. ] 


Pleas to Declaration. 


And now comes said defendant and for pleas to ! said declaration 
says as follows: 

First. That the said plaintiff was not at the tiine of the com- 
mencement of this suit and never was a body corporate or politi 
as set forth and alleged in and by said deelaration.: 

Second. And, for further plea, defendant suys that it is not guilty 
as alle 7 4 “dd. 


Third. And, for further plea, defendant says that the plaintiff 


ought not to have or maintain its suit against this defendant, be- 
cause at a former term of this court the plamtilf recovered il judg- 
ment against this defendant for permanent damages in a suit at law 
numbered 17470, for the same cause of action; which judgment 
stands in full foree and unreversed. . 
ENOCH TOTTEN, 

‘For Defendant. 


1b (Filed Feb. 23d, 1882. [R. J. Meigs, clerk.) 


In the Supreme Court of the District of Columbia. 


Tue Friern Baptisr Cuurcu - *_ ) 
| | 
Cs, t I, ° y 2 aed & 
: re saw. No. 21760. 
THe BALTIMORE AND Poromac RatLRoap. Com. { ~ 
PANY. oe 


i, plieation., 


1. The plaintiff joins issue upon the defend: int's first plea 
2. The plaintiff joins issue upon the defendant's second a 
3. And, for replication to the defendant’s third plea i, the plaintiff 
says there is no record of the said Judgment. 
MERRICK axp DAR LINGTON, 
Attys for Plaintiff. 
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(Filed Oct. 18, 1883. R. J. Meigs, clerk.) 
In the Supreme Court of the District of Columbia. 


THE Firrxa Baptist Cuurcn, by its Trustees, ) 
vs - 
. » * ai . ~~ ). as i). 
Tue BaLtimore AND Poromac RarLroap f{ \t Law. No. 2176 


COMPANY. 
Pleas ( Additional). 


Fourth. And now comes the said defendant and for a further 
plea, says that the said plaintiff was not at the time of the com- 
mencement of this suit and never was lawfully possessed of the said 
premises, as in said declaration set forth and alleged. 

Fifth. And, fora further plea, the defendant says that the said 
plaintiff ought not to have or maintain its said action against this 
defendant, because at a former term of this court, and before this 
suit, brought an action against this defendant in the law side of 
this court, being law cause No. 17470, for the same identical cause 
of action in the declaration herein mentioned, and thereupon such 
proceedings were had that afterwards and before this suit 1t was con- 
sidered by the judgment of this court, to wit, on the 27th day of 
June, 1S79, that the piaimtill should have and recover of and from 
this defendant the sum of four thousand five hundred dollars 
($4,500.00), with costs,and which ss'd judgment has been fully paid, 
sutisfied, and discharged, as by the record of this court duly appears, 

ENOCH] TOTTEN, 
ty for Deke ndant. 

I consent that the above additional pleas may be filed without 
motion or leave of court, said amendment not to work or form the 
basis of a continuance of the cause. 


J. J. DARLINGTON, 
Att'y for PUG. 


14 (Filed Nov. 8, 1888. R. J. Meigs, clerk.) 
In the Supreme Court ot the District of Columbia. 


Tue Fireru Baptist Cuurcn 
Us > No. 21760. 


Tne BaLTIMoRE AND Poromac Raitroap Company. } 
Joinder of Issue upon Defendant's Additional Pleas. 


1. The plaintiff joins issue upon the defendant’s fourth plea, filed 
herein on the — day of October, 1555. 

5. The plaintiff joins issue upon the defendant's fifth plea, filed 
herein on the — day of October, 1555. 


J. J. DARLINGTON, 
Altorney for Plaintiff. 


2—121 
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Proceedings before the supreme court of the District of Columbia, 
holding a special term at law and circuit court in and for said 
District, commencing the fourth Monday, it being the 25th day, 
of January, A. D. 1856. 


Monpay, January 25th, A. D. 1886. 
By order of Alexander B. Hagner, one of the justices of said court, 
presiding, the court is opened by proclamation of the marshal pur- 
suant to rule of court. 


* t + ‘ * * * 


L> MoONDA Y, March 22nd, A. D. 1586. 
Session resumed pursuant to adjournment, Hagner, justice, pre- 
siding. 


* * 0 * 


w. No. 21760. 


The Frera Barrisr Cuurcn, PI ef, ) \ ] : 
1 Cal. 13. 


us 


The BALTIMORE AND Potomac R.R. Co., Def't. j 


Now comes here as well the plaintiff, by its attorney, Mr. Darling- 
ion, as the defendant, by its attorney, Mr. Totten, and a jury of good 
and lawful men of this District, to wit, William H. Carrico, Thomas 
I. Clark, Henry F. Halley, Alfred Heitmuler, George M. Pfluger, 
Joseph I. Page, Augustus Lepreux, Theodore Seheckles, George 
Prender, Thomas J. Harris, Joseph H. Hilton, and Frederick Fritz, 
who, being duly sworn to try the issues above Joined, are respited 
until the meeting of the court to-morrow morning: 

Turspay, March 23rd, A. D. 1886. 

Session resumed pursuant to adjournment, Hagner, justice, pre- 
siding. 

' ' * t * *: 
THe Fiera Barrisr Cuaurcn, PI’, 
vs. 
THe Barrimorne & Poromac R. R. Co., Def't. J 


At Law. No. 21760. 
4 7 *) 
° Cal. iS. 


16 Now again come here the parties aforesaid, in manner 

aforesaid, and the same jury that was respited yesterday, who, 
after a further hearing of the case, are again respited until the meet- 
ing of the court to-morrow morning. 


Werpnespay, March 24th, A. D. 1886. 
Session resumed pursuant to adjournment, Hagner, justice, pre- 


siding. 
Toe Fiernt Barrisr Cuurcn, Piet, — ) : 
"8, (At Law. No. 21760. 
THe Barrimore & Potomac R. R. Co., - Cal. 13. 
Det ’t. 


Now again come here the parties aforesaid, in manner aforesaid, 
and the same jury that was respited yesterday, who, after the case 
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is given them in charge, on their oath say they find said issues in 
favor of the plaintiff,and assess its damages by reason of the prem- 
ises at the sum of six thousand dollars, besides costs. Therefore it 
is considered that the plaintiff recover against said defendant six 
thousand dollars for its damages, in manner and form as afore- 
ee assessed, and $77.55 for its eosts of suit, and have execution 
thereof. 


17 (Filed April 12, 1886. R. J. Meigs, clerk.) 
in the Supreme Court of the District of Columbia. 


Kiera Baprist Caureu 
vs, >Law. No. 21760. 
Tue Battimore & Poromac R. R. Co. 


Motion for NX if Trial Ol Exceptions. 


And now comes the said defendant and moves the court to grant 
a new trial on exceptions. 
ENOCH TOTTEN, 
kor Defendant. 


SATURDAY, May Sth, 1SS6. 

Session resumed pursuant to adjournment, Hagner, justice, pre- 
siding. 

And thereupon the January term is adjourned without day, ex- 
cept for settling and signing bills of exceptions and ease, for which 
purpose the term Is prolonged by adjournment for thirty days from 
this day. 


A. B. HAGNER. 


Fripay, May 14th, 1886. 


Session resumed pursuant to adjournment, Hagner, justice, pre- 


siding. 


Tue Friern Baptist Cuurca, Pit, 
vs. >At Law. No. 21760. 
Tue Battimore & Poromac R. R. Co., Def’t. 

No- comes here the defendant, by its said attorney, Mr. 
18 Totten, and tenders to the court here its bill of exceptions to 
the rulings of the court on the trial of this cause and case 
stated,and prays that they may be duly signed, sealed, and m ade a 

part of the record, now for then, which is done accordingly. 

sk . * » * ~ « 


A. B. HAGNER. 


i 
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(Filed May 14th, 1886. ‘ R. J. Meigs, clerk.) 
In the Supreme Court of the District of Columbia. 


Tue Frere Baptist Cuurcu OF WASHINGTON ): 
CITY, 1D. a by its ‘Trustees, > | iW No 21760 
” { a . ~ -— i . 


vs. 
THe Battimore & Poromac R. R. Co. } 


Lxceptions. 

Be it remembered that on the 22d day of March, 1886, the above- 
entitled cause came on for trial,and a jury having been empanelled 
and sworn, the plaintiff, to maintain the issues on its part, offered 
to read in evidence to the jury a certified copy of a-record of a cer- 
tain certificate bearing dateon the 24th day of August, 1871; which 
paper-writing was in the words and figures following, to wit: 


(Copy. — Liber No. 5, folio — ef seq., Acts of Inebrporation.) 


Certificate of Incorporation of the “ Fifth Baptist Chureh, Washinaton, 
D.C” Recorded May I st, 18S), 9 40 a.m. 


We, C.C. Meador, (reorge M. Kendall, John N. Henderson, Samuel 
M. Yeatinan, James ©. Deatly, and Samuel S. Taylor, of Washing- 
ton city, in the District of Columbia, do hereby certify that we have 
been duly elected “trustees of the Fifth Baptist Church of Wash- 
ington City, D.C.” (commonly ealled “ the Island Baptist Church”), 
and that this certificate is made, signed, and sealed for the purposes 
of obtaining corporate rights and privileges for the said “ Fifth Bap- 
tist Chureh,” a religious society worshiping at present. in their church 
edifice on D street south between Pour-and-a-half aid Sixth streets, 
In said city of Washington, under the provisions of an act of Con- 
gress approved May 5, 1870, entitled “An act to provide for the 
creation of corporations in the District of Columbia by general 
law.” , 

[n testimony whereof we hereunto set our hands and affix our 
seals this twenty-fourth day of August, in the year of our Lord one 
thousand etght hundred and seventy-one. 3 , 


C. C. MEADOR. . SEAL. | 
JNO. N. HENDERSON. SEAL. 
JAMES C. DEATLEY, SEAL. | 


GEORGE M. KENDALL. SEAL. 
SAM L M. YEATMAN, SEAL. 


SAM’L S. TAYLOR. .- SEAL. 
19 Signed, sealed, and delivered in presence of— 
EDM. F. BROWN. . 


‘ 
[ Stamp, 0 cents. 


Disrrict OF CoLuMBIA, County of Washington: 


[, kKdmund F. Brown, a notary public in and for the county and 
District aforesaid, do hereby certify that C. C. Meador, George M. 
Kendall, John N. Henderson, Sam’l M. Yeatman, James C. Deatley, 


. ‘ 
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and Sam’! S. Taylor, parties to a certain certificate of incorporation, 
bearing date the twenty-fourth day of August, A. D. 1871, and here- 
unto annexed, personally appeared before me, in the county afore- 
said, they being personally known to me to be the persons who 
executed the said certificate, and acknowledged the same to be their 
act and deed for the purposes therein expressed. 

Given under my hand and notarial seal this 24th day of August, 
A. D. 1871. 

[| NOTARIAL SEAL. ] EDM. F. BROWN, 
Notary Public. 


District oF CoLUMBIA, 88 


[, Samuel S. Taylor, on oath say that [ have read the foregoing 
certificate subscribed under our hands and seals by C. C Meador, 
ne orge M. Kendall, John N. Henderson, Samuel M. Yeatman, James 

‘ De Atley, and myself and know the contents thereof, an id that the 
prt ti therein are true in fact. 


SAMUEL Ss. TAYLOR. 


Subscribed and sworn to before me this Ist day of May, A. D. 
1SS5. 
[ NOTARIAL SEAL. | RUTHLEDGE WILLSON, 
Nota ry Public. 


(Endorsed.) lee, $1.00; paid. 


This is to certify th: at the within is a true ‘and varified copy of an 
"act of Incorporation,” as recore led in f ibe dy No. | folio Li ef seq]. 
Acts of Incorporation for the District of Columbia. 

Washington, D. C., May Ist, 1885 

[SEAL. | GEORGE F. SCHAYER, 
Dep. Recorder. 


But the counsel for the defendant interposed and objected to the 
giving of said paper-writing in evidence to the jury: but the court 
overruled the said objection, and held that the said paper-writing 

might be considered in connection with other proof, and the 
20 said paper-writing was then and there read in evidence to 

the jury; towhich ruling and opinion of the court and to the 
rei ading of the suid paper- -Writin iy in evidence the counsel for the 
defe ndant then and there di ily exe epted, and the exception was at 
the time noted Upon the minutes of the court, and the counsel for 
the defendant prays the court to sign and seal this its first bill of 
exceptions, which ts accordingly done, now for then, this ILth day 
of May, A. D. 1886. 

B. HAGNER. [seat | 


Thereupon, after evidence set forth in the Ist bill of exceptions, 
which by agreement is made a part hereof, the plaintiff, further to 
maintain the issues on its part and to prove user of eorpannte rights 
by the said plaiutill, offered in evidence a deed from C. C. Meador 
et al., trustees, to George C. Stone and Brainard H. Warner , trustees, 
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bearing date September 26, 1S71, and recorded in the.land records 
of the District of Columbia in Liber 660, at folio 375 ef sequitur, the 
said deed being in the words and figures following, to wit : 


(Recorded October 2, 1871, 10 a.m.) ° 


C. C. Meador et al. ) 
to » Trust. ; 
Geo. C. Stone et al. J ; 


This indenture, made this twenty-sixth day of September, in the | 
vear of cur Lord one thousand eight hundred and seventy-one, be- 
tween C. C. Meador, George M. Kendall, John W. Ilenderson, Samuel 
M. Yeatman, James C. De Atley, and Samuel 8S. Taylor, trustees of 
the Fifth Baptist Chureh of Washington City, D. C., parties of the 
first part, and George C. Stone and Brainard H. W: arner, or the sur- | 
vivor of them, the heirs or assigns of such survivor, trus stees, of the 
second part, all of the city of Washington, in the District of Colum- 
bia, witnesseth : 

Whereas the said Fifth Baptist Church is now duly incorporated 
by virtue of the Peneri aul iIncorpor ition act passed by c OngTress and 
approved May 5th, 1870 (see book titled Deeds of Incorporation, 
folio- 153 and 154, in register of deeds’ office, W ashington, D. C., re- 
corded September 5 , 1871); 

And whereas the said Fifth Baptist Church, ih meeting as- 
21 sembled,in Washington city, D.C., on the 2nd dayof July, 1571, 
unanimously pass resolutions desiguating the above-named 
trustees of said Fifth Baptist Church a corporate board, with in- 
structions to negotiate a loan of two thousand five hunilred dollars, 
and empowerlng theta to pledge the said church property, fronting 
on D street south between I! and 6th streets southwest, hereinafter 
more particularly deseribed, a copy of which resolutions, signed by 
Samuel S. Taylor, acting church clerk, and C. C. . Meador, pastor, 
and marked I. B. C., is hereto annexed and thes a part of this deed 
of trust. 


WASHINGTON Crry, July 2, 1871. 

In accordance with the recommendation of the building com- 
mittee, the Fifth Baptist Church did, in meeting assembled, unani- 
mously passed the following resolutions: | 

That C. C. Meador, George M. Kendall, John x Henderson, 
Samuel M. Yeatman, James C. De Atley, Samuel S. Taylor be, and 
the ‘y are here by, de slgni ated a corporate board. 

Resolved, 2d, That the corporate board be, and they are hereby, 
instructed, when fully incorpor ated, to negotiate a loan of two thou- 
sand five hundred dollars (82,500), but in no ease shall ithe premium 
exceed 10 per cent. per annum, and that the said corporate board be, 
and they are hereby, empowered to pledge the church property for 
the faithful compliance of said loan, as per deed and papers per-— 
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taining to said property, fronting on D street south between Four- 
and-a-half and Sixth streets west, South Washington. 
SAMUEL 8S. TAYLOR, 
Acting Church Clerk. 
C. C. MEADOR, Pastor. 


And whereas the said parties of the first part, trustees of said 
Fitth Baptist Church, are justly indebted unto Sarah L. Stone, of 
said city and District, in the full sum of two thousand five hundred 
dollars ($2,500), being for money loaned and advanced, for the pay- 

ment of which amount tle said parties of the first part have 
22 made, executed, and delivered unto Sarah L. Stone their cer- 

tain promissory note in the said sum of two thousand five 
hundred dollars, bearing even date with these presents, drawn by 
the said parties of the first part, trustees of said Fifth Baptist Chureh, 
and made payable to the order of said Sarah L. Stone, three years 
after date, at the Bank of Washington, D. C., with interest at the 
rate of 10 per cent. per annum, interest payable in manner fol- 
lowing, to wit: First payment of interest, January Ist, 1872; second 
do., July Ist, 1872; third do., January Ist, 1875; fourth do., July 
Ist, 1875; fifth do., January Ist, IS74, and sixth do., with the 
principal, September 26th, 1574; 

And whereas the said parties of the first part, being desirous to 
secure the full and punctual payment of said promissory notes, 
with interest as stipulated, together with all costs and expenses that 
may accrue thereon, hereby agree and do execute this deed of trust: 

Now, therefore, this indenture witnesseth : That the said parties of 
the first part. for and in consideration of the premises aforesaid 
and, further, the sum of one dollar, in lawful money of the United 
States, to them in hand paid by the said parties of the second part 
at and before the sealing and delivery of these presents, the receipt 
whereof is hereby acknowledged, have granted, bargained, sold, 
aliened, enfeoffed, released, and conveyed, and do by these presents 
grant, bargain, sell, alien, enfeoff, release, and convey, unto the said 
parties of the second part and the survivor of them, the heirs and 
assigns of such survivor, all that certain piece, parcel, or lot of 
ground or land situate, lying, and being in the said city of Wash- 
ington, District of Columbia, and known and designated upon the 
public plan or plat thereof as lot numbered three (5), in square num- 
bered four hundred and ninety-three (493), being the lot on which 
now stands the church buildings used and occupied by the said 
Fifth Baptist Chureh, commonly called Island Baptist Church, in 
said city, together with all the improvements, ways, easements, 
rights, privileges, and appurtenances to the same belonging or in 
anywise appertaining, and all the estate, right, title, interest, and 
claim whatsoever, whether at law or in equity, of the said parties 
of the first part of, in, to, or out of the said piece or parcel of land 
and premises : 

' To have and to hold the said piece or parcel of land and 

25 premises, with the appurtenances, unto and to the use of the 
said parties of the second part or the survivor of them, the 

heirs and assigns of such survivor forever— 
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In and upon the trusts, nevertheless, hereinafter mentioned and 
declared—that is,in trust to permit the said parties of the first part, 
their successors and assigns, to use and occupy the said described 
premises, and the rents, issues, and profits thereof to'take, have, and 
apply to and for their sole use and benefit until defiult be made in 
the payment of said promissory note or any payment of interest, as 
stipulated, or any proper cost, charge, commission, hi: ilf commission, 
or expense in and about the same, ‘and upon the full payvinent of all 
of said note and the interest thereon, and all other proper costs, 
charges, commissions, half commissions, or expensés, at any time 
before the sale hereinafter provided for, to release and reconvey the 
said described premises unto the said parties of the first part or 
their suecessors and assigns, at their costs. 

And upon this furthur trust that upon default being made in 
payment of the said promissory note or interest as stipulated, orany 
proper cost, charge, commission, half commission or €xpense In and 
about the same, then and at any time thereafter to sell the said 
piece or parcel of land and premises at publie auction, upon such 
terms and conditions and at such time and place and after such pre- 
vious public advertisement as the said parties of the ‘second part or 
the trustee acting in the execution of this trust shall deem advan- 
tageous and proper, and to convey the same in fee simple to the 
purchaser or purchasers thereof at his, her, or theit cost and ex- 
pense and without any liability to see to the application of the pur: 
chase-money, and of the proceeds of said sale or sales first to pay 
all proper costs, charges, and expenses and to retain ag compensation 
a commission of five per cent. on the amount of the said sale or sales. 

Secondly, to pay whatever may then remain unpaid of the said 
note and the interest theeeon to the time of such sate, whether the - 
same shall be due or not; and, lastly, to pay the renvainder, if any, 
to said partic sof the first part, (rus tees of the Fifth en hurch, 
or their successors and assigns. 

In testimony whereof the said parties of the first part, trustees of 

the Fifth Baptist Church, have hereunto set their hands and 


24 seals on the d: AY — year first hereinbefore w ritten. 
ME —— Trustee. [SEAL 
4 i. eo -DALIL, Trustee. ‘ SEAL. 


JNO. N. HENDERSON, Trudtee. [SEAL. 
SAM’L M. YEATMAN, Trustee. [SEAL 
JAS. C. DEATLEY, Trustee. ° SEAL. | 
SAMUEL 8S. TAYLOR, Trustee. [seat] 
Signed, sealed, and delivered in presence of, having first been 


duly stamped— 


EDM. F. BROWN 


District oF CoLUMBIA, Bia 
County of Washington, j - 


I, Edmund F. Brown, a notary publie in and for the District and 
county aforesaid, do hereby certify that’C. C. Meador, George M. 
Kendall, John N. Henderson, Samuel M. Yeatman, James C. De- 
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atley, and Samuel S. Taylor, parties to a certain deed bearing date 
on the twenty-sixth day of September, A. D. 1871, and hereto an- 
nexed, personally appeared before me, in the county aforesaid, the 
said C. C. Meador, George M. Kendall, John N. Henderson, Samuel 
N. Yeatman, James C. Deatley, and Samuel S. Taylor, being per- 
sonally well known to me to be the persons who executed said deed, 
and acknowledged the same to be their act and deed. 
Given under my band and notarial seal this tweaty-ninth day of 
September, A. D. 1871. | 
[NOTARIAL SEAL. ] | EDM. F. BROWN, 
. Notary Public. 


This is to certify that the within is a true and verified copy of a 
deed as recorded-in Liber No. 660, at folio 373 et seq., one of the land 
records for the District of Columbia. 

Washington, D. C., May Ist, 1886. 

[ SEAL. ] GEO. F. SCHAYER, 
Dep. Liecorder. 


But the counsel for the defendant interposed and objected to the 
giving of said deed in evidence to the jury; but the court overruled 
the said objection and held that the said deed might be considered 
in connection with other proof, and it was then and there read in 

evidence to the jury; to which ruling and opinion of the 
25 court and to the reading of said deed in evidence the counsel 

for the defendant then and there duly excepted, and the ex- 
ception was at the time noted upon the minutes of the court; and 
the counsel for the defendant prays the court to sign and seal this 
its second bill of exceptions, which is accordingly done, now for then, 
this 11th day of May, A. D.1886. - 

A. B. HAGNER. [seat] 


Thereupon, after the evidence set forth in the Ist and 2d bills of 
exception, which, by agreement, is made part hereof, further to 
maintain the issues on its part and to prove user of corporate rights, 
the plaintiff offered in evidence to the jury the following deeds: A 
deed, dated September 18th, 1872, from C. C. Meador ef a/., trustees, 
&e.. to William F. Holtzman, to secure a loan of $2,000.00, recorded 
in Liber 696, at folio 488, of the land reeords of the District of Co- 
lumbia: also a deed from Wm. F. Holtzman, trustee, toC. C. Meador, 
et_al.. dated November 9th, 1874, recorded in Liber 765, at folio 340, 
of said land records; also a deed from B. H. Warner, surviving 
trustee, to C. C. Meador et al., dated November 9th, 1874, recorded 
in Liber 768, at folio 526, of said land records; also a deed, dated 
November 10th, 1874, from C. C. Meador ef al., trustees, to William 
F. Holtzman, to secure a loan of $4,500.00, recorded in Liber 765, 
at folio 541, of said land records. 

‘Two of which deeds are deeds of trust, substantially the same as 
the deed set out in the second bill of exceptions, and the other two 
being releases of said deed in the second bill of exceptions mentioned 
and of the deed of trust mentioned in this bill of exceptions, bear- 
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ing date 18th of September, 1872, and recorded in the land reeords 
of the District of Celumbia, in Liber 696, at folio 488. 

But the counsel for the defendant interposed and objected to the 
giving of said deeds in evidence tothe jury ; but the court overruled 
the said objection and held that the said deeds might be-considered 
in connection with other proof, and they were then and there read 
in evidence to the jury ; to which ruling and opinion of the court 
and to the reading of said deeds in evidenée the counsel ‘for the de- 
fendant then and there duly excepted, and the exception .was at the 

time noted upon the minutes of the court; and the counsel 
26 for the defendant prays the court to sign and seal this its 
third bill of exceptions, which is accordingly sone, now for 
then, this llth day of May, A. D. 1886. 
B. HAGNER. <[seat.] 


Thereupon, after the evidence set forth in the Ist, 2d, and 3d bills 
of exception, which, by agreement, are made a part hereof, further 
to maintain the issues on its part and to prove user of corporate 
rights by the said plaintiff, the plaintiff offered in evidence the 
record in the law cause in this court between the above-n: med par- 
ties to this cause, being law cause No. 17470 in this court. 

Thereupon the defendant, by its counsel, interposed and objected 
to the admission of the said record as evidence of such user; but the 
court overruled the said objection and admitted the said evidence 
to the consideration of the jury: to which ruling and opinion of 
the court and to the reading of said record in evidence the counsel 
for the defendant duly excepted, and the exception was at the time 
noted upon the minutes of the court; and the counsel for tlie defend- 
ant prays the court to sign and seal this its fourth bill of exceptions, 
which is accordingly done, now for then, this 11th day off May, A 
ID. 18S6. . 

B. HAGNER. [seat] 


‘Thereupon, after the evidence set forth in the Ist, 2d, 3d, and 4th 
bills of exception, which, by agreement, are made a part hereof, the 
plaintiff, to further maintain ‘the issues on its part, offereil in evi- 
dence to the jury an original paper-writing, the genuineness of the 
signatures thereto having been first proven, which paper-wWriting Is 
in the words an figures ‘following, to wit: 


ae of the Fifth Baptist Church, Washington, D. C. 


We, C. C. Meador, George M. Kendall, John N. Henderson, Sam- 
uel M. Yeatman, James C. Deatly, and Samuel 8S. Taylor, of Wash- 
ington city, in the District of Columbia, do hereby certify that we 
have been duly elected “trustees of the Fifth Baptist Chureh of 
Washington City, D. C.” (commonly called “the Island Baptist 
Chureh”), and that this certificate is made, signed, and sealed for 
the purposes of obtaining corporate rights and privileges for the 

said “Fifth Baptist Church,” a religious society warshiping 
27 at present in their church edifice on D street south between 
Four-and-a-Half and Sixth streets, in said city of Washing- 
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ton, under the provisions of an act of Congress approved May 5, 
1870, entitled “ An act to provide for the creation of corporations in 
the District of Columbia by general law.” 

In testimony whereof we hereunto set our hands and affix our 
seals this twenty-fourth day of August, in the year of our Lord one 
thousand eight hundred and seventy-one. ; 


C. C. MEADOR. SEAL. | 
JNO. N. HENDERSON. SEAL. | 
JAMES C. DEATLEY. SEAL.) 


GEORGE M. KENDALL. [seat. 
SAM’L M. YEATMAN. —[seaz. 
: ° . ree s 

SAM’L 8S. TAYLOR. SEAL. 


ee EE 


Signed, sealed, and delivered in presence of— 


EDM. F. BROWN. 
Stamp, 5 cents. ] 


Disrricr or COLUMBIA, 
County af Washington. } 


[, Kdmund F. Brown, a notary public in and for the county and 
District aforesaid, do hereby certify that C. C. Meador, George M. 
Kendall, John N. Henderson, Sain’! ‘f Yeatman, James C. Deatley, 
and Sam] S. Taylor, parties to a certain certificate of ineorparation 
bearing date the twenty-fourth day of August, A. D. 1871, and here- 
unto annexed, personally appeared before me in the county afore- 
said, they being personally known to me to be the persons who exe- 
cuted the said certificate, and acknowledged the same to be their act 
and deed for the purposes therein expressed. 

Given under my hand and notarial seal this 24th day of August, 
A. D. 1871. 

| NOTARIAL SEAL. | EDM. F. BROWN, 
Notary Public. 
District oF COLUMBIA, ss: 
[, Samuel S. Taylor, on oath say that I have read the foregoing 
certificate subscribed under our hands and seals by C. C. Meador, 
George M. Kendall, John N. Henderson, Samuel M. Yeat- 
28 man, James C. De Atley, and myself and know the contents 
thereof, and that the statements therein contained are true In 
fact. 
(Signed) SAMUEL 8S. TAYLOR. 
Subscribed and sworn to before me this Ist day of May, 1855. 


[ NOTARIAL SEAL. ] RUTLEDGE WILLSON, 
Notary Public. 


(Endorsed.) 


“Charter of the Fifth Baptist Church, Washington city.” 
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teceived for record 11 a. m., September 5th, 1871, ang] recorded 
in Liber Deeds of [acorporation, folio 155. 
Examined by— 


S. WOLF, Recorder. 
(Endorsed.) 


Certificate of incorporation of the Fifth Baptist Church of Wash- 
ington, D. ©. 

Received for record 9.40 a.m., May 1,1885,and recorded in Liber 
No. 3, folio 465 et sey., “ Acts of Incorporation ” for the: District of 
Columbia. | 

GEO. IF. SCHAYER, 
Dep. ‘Recorder. 


Thereupon the defendant, by its counsel, interposed and objected 
to the admission of said original ‘paper-writing as evidence and to 
its consideration as ev idence | by the jury; but the court overruled the 
objection and said paper-writing was read to the jury, and the 
eounsel for the defendant duly excepted to the said opinion and 


ruling of the court, and the exception was at the time noted upon 


the minutes of the court; and the counsel for the defendant prays 

the court to sign and seal this its fifth bill of exceptions, which is 

accordingly done, now for then, this 11th day of May, A. D. 1886. 
A. B. HAGNER: [sear.] 


Thereupon, after the evidence set forth in the 1, 2,5, 4, and 5 bills 
of exception, which by agreement are made a part hereof, further to 
maintain the issues on its part, the plaintiff offered evidence 
29 to the jury tending to show that in the year 1871 it became 
necessary to borrow money upon a mortgage of Its property 
in order to complete its church edifice, and that to secure for it a 
better standing in business or monied cireles for this ‘purpose its 
finance committee recommended that a special meeting of the chureh 
be held for the purpose of becoming incorporated under the pro- 
visions of the general incorporation act in force in thé District of 
Columbia, approved May Sth, 1870; that such a meetirg was held 
pursuant to that recommendation on the 2d day of Jaly, 1871, at 
which meeting the church, — was formerly known a’s the Island 
Baptist Church, resolved to become incorporated under the name 
stated in the certificate aforesaid and elected as its trustees the per- 
sons named therein, whose term of office was fixed at three years, 
and that thereupon the said certificate, whieh is set forth in the fifth 
bill of exception, was prepared, signed by the said trustees, and re- 
corded for the purpose aforesaid ; and thereupon the defendant, by 
its counsel, interposed and objected to the admissibility of said evi- 
dence and the consideration thereof by the jury, but the‘court over- 
ruled the said objection and the said evidence was given tothe jury ; 
to which opinion and ruling of the court and to the giving of said 
evidence to the jury the deftendant’- counsel duly excepted and the 
exception was at the time noted upon the minutes of the rourt; and 
the counsel for the defendant’s prays the court to sign and seal this 
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its sixth bill of exceptions, which is accordingly done, now for then, 
this 11th day of May, A. D. 1886. 
A. B. HAGNER. [seat] 


liiereupon, after the evidence set forth in the 1, 2, 3, 4, 5, and 6 
bills of exception, which, by agreement, are made a part hereof, to 
further maintain the issues on its part, the plaintiff gave evidence to 
the jury tending to show as follows, to wit: 

That its present church edifice was begun about the year 1866 and 
was completed at a cost of about $22,000.00, exclusive of the ground ; 
that the property is worth about 330,000.00 and has been occupied 
and used by the plaintiff’s society or congregation since the year 
1867 as its place of religious worship, and that during the period 
covered by this suit its actual church membership, consisting, as In 

all Baptist churches, of persons who have been baptized after 
30 a profession of faith, numbered about four hundred persons, 

exclusive of the persons attending services there as members 
of the congregation who were not members of the church. 

That in the vear 1872 the defendant erected upon the pareel of 
ground immediately adjoining plaintiff's said premises on the west 
and during the period covered by the declaration maintained an en- 
gine-house and machine shop, where a large number of locomotive 
steam-engines were housed. fired, propelled back and forth, coaled, 
watered, repaired, and otherwise used: that when ground was first 
broken for the erection of these works the plaintiff advised the com- 
pany that if put there they would prove a nuisince ruinous to the 
plaintiff, and protested against their erection there and urged the 
company either to locate them elsewhere or, if this could not be 
done, to purchase the chureh property and enable the plaintiff to 
remove; that the company paid no heed to the plaintiff's protest, 
but proceeded to erect its said works upon the eastern building line 
of its own premises. within five and a half feet from plaintiff's 
chureh building, and that it constructed upon its said engine- 
house and during said period maintained sixteen smoke-stacks, 
lower in height than the windows of the main audience-room of 
plaintiff’s said building, and distant, the nearest of them, less than 
sixty feet from said windows, and the others in a semicircular curve, 
at gradually increasing distances, but none so distant as to be en- 
tirely out of range of the church windows. 

The plaintiff farther introduced evidence tending to prove that 
during the period covered by its suit the plaintiff was accustomed 
to hold services in its said building three times ou every Sabbath 
day, to wit, Sunday-school exercises commencing at 9 o'clock a. m., 
preaching at 11 o’clock a. m., and again at half past seven or eight 
o'clock p. m.; that services at night were regularly held therein on 
Wednesday evening of every week and on the first Tuesday and 
Friday evenings of every month, and at intervals protracted relig- 
lous meetings, continuing from four weeks to three months, 
were held every night in the week except Saturday nights ; 
that during the entire period covered by this suit all of said 
services were ordinarily and habitually interrupted and dis- 
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turbed by the hamimering noises in the defendant’s said work- 
shops, by the rumbling of engines passing in and out of 

the same, and by the blowing off of steam from said en - 
31 gines, &e.; that these noises were of such a character at times 

as to prevent members of the congregation sitting in the parts 
of said chureh most distant from said shops from hearing anything 
that was said, and also in the Sunday school, making it impossible 
for the teachers and scholars to hear each other; that the operation 
of blowing off steam from said engines, occupying from. five to fif- 
teen minutes in duration, frequently compelled the pastor to sus- 
pend his remarks while the noise created thereby was at its height, 
and that said operation was of ordinary and habitual ocetrrence on 
Sundays as well as other times, at night as well as during the day; 
that in the summer time, when the windows of said church were 
opened for the purpose of admitting air, during the pe ‘riod-embraced 
in said suit, smoke, cinders, and dust were thrown from the smnoke- 
stacks of said engine-houses into said windows, settling: upon the 
pews and furniture in considerable quantities, and soiling. the cloth- 
ing of the occupants of said pews; that said smoke was aedompanied 
by an offensive and disagreeable odor, greatly annoying; said con- 
gregation, and was frequently sufficient in quantity to cloud the 
audience-room, and that said church would have been greatly re- 
lieved either by locating said works in a different part of defendant’s 
said premises or by raising said smoke-stacks as high as the roof of 
said church building, and that the latter improvement cbuld have 
been effected at slight cost and would have increased the draft of 
suid smoke-stacks. 

The plaintiff further introduced evidence tending to show that 
Virginia avenue and D-street south form a junction or (gradually 
merge into each other in front of defendant’s said premises ; that in 
order to’reach its works on its said premises the defendant con- 
structed and during the period embraced in this suit niaintained 
and used a lateral track or siding leading to said works‘from Vir- 
ginia avenue, along which avenue alone said defendant was author- 
ized by the act of Congress granting its right of way in the District 
of Columbia to construct its tracks, and that said lateral track or 
siding leaves said Virginia avenue and enters upon and’ crosses a 
part of said D street, though not across its entire width, and passes 
over the sidewalk of said D street into defendant’s said works ata 
distance of about one hundred feet from the door of plaintiff's said 

church building; that defendant’s locomotives daily and 
oz nightly stand at the entrance of defendant’s said: premises, 

with their cow-catchers protruding several feet beyond the 
enclosure, and are sometimes permitted to stand clear across the 
sidewalk of said D street at said distance from the churelh door, 
along which sidewalk two-thirds of plaintiff’s congregation were 
and are compelled to pass in going to and from said clrarch, and 
that aecess to said church building was thereby obstructed and ren- 
dered dangerous; that on several occasions members of said clrureh 
and congregation narrowly escaped being run over by the sudden 
starting of said locomotives without note or warning; that plain- 
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tiff’s congregation has been thereby diminished; that attendance 
upon the Sunday school of said church has been decreased thereby 
during said period by about one-fourth; that said Sanday school 
Was u source of revenue to the plaintiff, and that the revenue de- 
rived from said Sunday school was proportioned to the attendance 
thereon. 

The plaintiff also introduced evidence tending to prove that the 
defendant constructed and during the period embraced in the suit 
maintained its engine-house upon the eastern building line of its 
premises, immediately adjoining the church property, with its roof 
sloping downwards toward said church property, without gutters or 
other appliances for carrying off the water from said roof, and that 
for the entire period covered by said suit all the water falling upon 
about six thousand square feet of the roof of said engine-house was 
drained off and discharged upon the property of the plaintiff, 
creating dampness, frequently flooding its premises, and causing the 
timbers in the west wall of the churel building to rot and: decay 
and requiring the same to be renewed. 

Thereupon the plaintiff rested, and the counsel for the defendant 
moved the court to instruct the jury to render a verdict in favor of 
the defendant, but the court denied suid motion and refused to so 
direct the jury; thereupon the defendant, by its counsel, duly ex- 
cepted to the said ruling and opinion of the court, and the ex- 
ception was noted at the time upon tlc minutes of the court; and 
the defendant, by its counsel, prays the court to sign and seal this 
its seventh bill of exceptions, which is accordingly done, now for 
then, this 11 day of May, A. D. 1886 

A. Bb. HAGNER.  [seau.] 

Thereupon, after the evidence set forth in the 1, 2, 3, 4,5 

oo 6, and 7th bills of exception, which, by agreement, are made 
a part hereof, the defendant gave evidence to the jury tend- 

ing to show as follows, to wit: That said car and repair shops of the 
defendant were well and skillfully constructed and well adapted for 
the purposes for which they were used, and that in the management 
and occupation of the same no more noise, dust, cinders, smoke, 
&e., had been made and created than was a necessary incident to 
the careful and skillful management of the said works, and that its 
engines and tracks were skillfully and carefully made, laid, con- 
structed, and operated, and that the workmen employed in and 
about the said engine-house and repair shop were skillful and care- 
ful men, and that especial pains were taken that no more noise 
should be made on Sundays than‘was absolutely necessary and es- 
sential to the proper management of the business of the defendant 
connected with said engine-house and car shop; that said engine 
house contained sixteen stalls or places for locomotive engines to 
stand in, and each stall was provided with a track to enable the en- 
gines to be conveniently run in and out. Over each stall there is a 
chimney, the smoke-stack cap of each smoke-stack being eight (8) 
and ten (10) inches above the roof of the said engine-lhouse, and the 
top of the stack being eighteen (18) inches below said cap; and the 
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defendant produced a map showing the engine-house and car shop 
and the locality immediately about the church and giving the dis- 
tances, which map is herewith filed and marked “ Exhibit A with 
sill of Exceptions;” that the paved footway in front of thé property 
of the defendant, The Baltimore and Potomac Railroad Campany, is 
ten feet six inches wide, and that the distance between the fence and 
the paved footway or parking was sixteen (16) feet six (6) inches, 
and that the length of a locomotive engine, such as was used at the 
time, was about (50) hity feet, and thraat “whe ‘n the locomotive e ngine 
was taking water, which occurred about thirty times a’ day and 
required four or five minutes each time, the cow-catcher would 
protrude about five (5) feet bevond the building line or tence, and 
that it would reach to within about eleven (11) feet of the‘inner line 
of the paved footway, and that the rent from the point where 
the track of this defendant leading into its engine-house crosses the 
sidewalk to the door of the church is one hundred:(100) feet. 
od It was thereupon stipulated and agreed that reference to 
the said record in law cause No. 17470 might be made at 
any time as part of this bill of exceptions with the same foree and 
eflect as if the same had been embodied herein; and it was further 
conceded that the amount of the judgment in said cause in favor 
of the plaintiff and against the defendant, $4,500.00, with interest 
thereon to the date of payment, amounting In all to the sum of 
$5,641.00, was paid by the defendant to the p plaintiff on or about the 
oth day of June, A. LD). 1883. 

It was also agreed by counsel that the original charter of the de- 
fendant, granted by an act of the Legislature of the Staté of Mary- 
land approved May 6th, 1853, and all acts of Congress relating 
thereto and amendatory. thereof may be read in the heartng of this 
cause front the printed books of statutes as a part of the case. 

And upon the examination of defendant’s witnesses further testi- 
mony was adduced to the jury tending to show that the entrance to 
the works of the defendant is on D street, across which the lateral 
track leading into its round-house extends; that work was carried 
on in the round-house and shops twenty-four hours in the day ; that 
the engines of the defendant, as on all improved railways, have 
What is called an extended front, which receives and carries the dirt 
and cinders from the smoke-stack during a journey, collecting about 
eight or ten bushels upon a trip; that whenever an engine comes 
into the yard of said round-house this accumulation of. dirt and 
cinders is blown out by means of a three-quarter-inch pipe extend- 
ing from the boiler to the box, through which steam is blown into 
the box with sufficient force to expel it; that the operation requires 
about five minutes for each engine and took place about ten times 

ach day during the period covered by this suit, the expelled dirt 
and cinders being hauled away in ears, and that during the period 
covered by this suit thirty locomotives, upon an average, passed into 
and out of the yard over the lateral track across D street «daily. 

The defendant, further to maintain the issues on its part, gave 
evidence tending to show that in the summer following the decision 
of the Supreme Court of the United States in said law cause No. 
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17470 its officers set about looking for a site to which it might re- 
: move its said repair shops and engine-house, which is the 
35 subject-matter of complaint in this cause, and that some time 
in 1884, the following year, a site was finally selected; that 
considerable difficulty and delays had been experienced in acquir- 
ing ttle to the proposed new site by reason of defective titles and 
non-resident, infant, and non-compos owners; that suit had been 
fonnd necessary to perfect the title toa part of the ground in one 
Instance, which suit had been instituted: some time in the present 
year, 1586, and was nearly completed; that the company had at the 
date of the trial acquired title to nearly all the lots, and that there 
were fair grounds for believing that satisfactory title to the remain- 
der would soon be obtained ; that no steps to exercise the right to 
condemn the needed ground had been taken; that the entire work 
of removal could be accomplished within three months after a site 
was obtained, and that the cost would be in the neighborhood of 
$100,000.00 and upwards. | 

Thereupon, all the testimony on both sides being closed, the de- 
fendant, by its counsel, moved the court to instruct the jury to ren- 
der a verdict for the defendant, but the court refused to grant said 
motion; to which ruling and opinion of the court the defendant’s 
counsel duly excepted, and the exception was at the time noted upon 
the minutes of the court; and the defendant, by its counsel, prays 
the court to sign and seal this its eighth bill of exceptions, which is 
accordingly done, now for then, this 11th day of May, A. D. 1886. 

A. B. HAGNER. §[seat.] 

Thereupon, after the evidence set forth in the 1, 2, 5, 4, 5, 6, 7, 
and § bills of exception, which, by agreement, are made a_ part 
hereof, the counsel for the plaintiff prayed the court to instruct the 
jury as follows, to wit: 

If the jury find from the evidence that the chureh property of the 
plaintiff, described in the declaration, was acquired and held asa 
place of religious worship by said plaintiff before the engine-house 
and repair shop of the defendant were built, and that said engine- 
house and repair shop during the three years immediately preeed- 
ing the filing of the declaration, as they were used by the defendant, 
rendered it impossible for the plaintiff to occupy its building, with 
comfort, as a place of public worship; that the hammering in the 

shop, the rumbling of the engines passing in and out from 
ob the engine-house, the. blowing off of steam, and the smoke 

from the chimneys, with its cinders, dust, and offensive edors, 
created during said period a constant and serious disturbance of the 
religious exercises of the church; that the noise was frequently so 
great that the voice of the pastor while praying or preaching could 
not be heard; that the chimneys of the engine-bouse were during 
the three years embraced in this suit allowed to continue lower In 
height than the windows of the ehurch, and that smoke and cinders 
from them were thrown into the church in such quantities as to 
cover the seats with soot and soil the garments of the worshippers ; 
that disagreeable odors, added to the noise, smoke, and cinders, ren- 
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dered the place uncomfortable as a place of worship and unsuitable 
for-the purposes to which it was devoted, then the plaintiff is, as a 
matter of law, entitled to recover, and it is the duty of the jury to 
ineasure in damages the extent of the injury suffered by the plain- 
tiff from these various grievances during the three years imme- 
diately preceding the bringing of this suit. 

To the granting of which prayer the counsel for the defendant 
objected, but said objecti ion was overruled, and the said prayer was 
by the court allowed and read to the jury; whereupon the defend- 
ant, by its counsel, duly excepted to the granting and reading of 
said prayer, «nd the said exception was at the time noted ppon the 
minutes of the court; and the counsel for the defendant prays the 
court to sign and seal this its ninth bill of exceptions, which is ac- 
cordingly done, now for then, this 11th day of May, A. D. F886. 


B. HAGNER.  fseat.] 


Thereupon, after the evidence set forth in the 1, 2, 5, 4, 5, 6, 7, and 
8 bills of exception, which, by agreement, are made a part — 
the counsel for the plaintiff prayed the court to Instruct the jury a 
follows, to wit: 

“In the estimate of damages the plaintiff is entitled to recover 
because of the inconvenience and discomfort caused to the congre- 
gation assembled, if you find such inconvenience and discomfort to 
have been sccasioned, thus te nding necessar ily to destroy the use of 
the building for the purposes for which it was erected and dedicated. 

The congregation had the same right to the comfortable en- 
OT joyment of its house for church purposes that a private gentle- 

man has to the comfortable enjoyment of his own house, and 
it is the discomfort and annoyance in its use for those pukposes for 
the three years covered by this suit which is the primary consid- 
eration in allowing damages. There may be no arithmetical rule 
for the estimate of damages. ‘There is, however, an injury, the ex- 
tent of which the jury may measure.” 

To the granting of which praver the counsel for the defendant 
objected, but said objection was overruled, and the said prayer was 
by the court allowed and read to the jury; whereupon the defend- 
ant, by its counsel, duly excepted to the granting and reading of 
said prayer, and the said exception was at the time noted upon the 
minutes of the court; and the counsel for the defendant prays the 
court to sign and seal this its tenth bill of exceptions, which ts ac- 
cordingly done, now for then, this 1 yr day of May, A. D. 1886. 

B. HAGNER. ‘[seac.| 


Thereupon the defendant, by its counsel, prayed the court, upon 
the testimony set forth in the Ist, 2d, 3d, 4th, 5th, 6th, 7th, and Sth 
bills of exception, which are hereby referred to asa part of this 
exception, to instruct the jury as follows: , 

The defendant possessed the lawful right to select this location 
and to construct, maintain, and use thereon such engine-houses and 
other works in the city of Washington as were necessary pnd expe- 
dient for the construction, maintepance, and repair of its railroad, 
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engines, &c., and to use and occupy the said premises for that pur- 
pose, and if the jury shall find from the evidence that the defendant, 
in such occupation and use of its property and management of its 
business, exercised such reasonable care as a person of ordinary 
prudence and caution would exercise under like circumstances the 
defendant is not liable for anv damages, and the verdict must be for 
the defendant. 

But the court refused to grant said prayer and allow the same to 
be read to the jury; to which opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the exception was at 
the time noted upon the minutes of the court; and the defendant’s 

counsel prays the court to sign and seal this its-eleventh bill 
38 of exceptions, which is accordingly done, now for then, this 
11 day of May, A. D. 1886. 
A. B. HAGNER. [seat.] 


Thereupon the defendant, by its counsel, prayed the court, upon 
the testimony set forth in the Ist, 2d, 3d, 4th, 5th, 6th, 7th, and Sth 
bills of exceptions, which are hereby referred to as a part of this ex- 
ception, to instruct the jury as follows : 

“ The plaintiff cannot recover on the first and third counts of the 
declaration, for discomfort and annoyance to the congregation.” 

But the court refused to grant said prayer and allow the same to 
be read to the jury; to which opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the exception was af 
the time noted upon the minutes of the court; and the defendant’s 
counsel prays the court to sign and seal this its twelfth bill of ex- 
ceptions, which is accordingly done, now for then, this 11 day of 
May, A. D. 1886. 

A. B. HAGNER.  [seav.] 


Thereupon the defendant, by its counsel, prayed the court, upon 
the testimony set forth in the Ist, 2d, 5d, 4th, 5th, 6th, 7th, and Sth 
bills of exception, which are hereby referred to as a part of this ex- 
ception, to instruct the jury as follows : 

“ The defendant was authorized by law to use and maintain the 
the turnout or siding leading from its main track on Virginia 
avenue tu the ear shop or engine-honse during the period covered 
by the declaration.” 

But the court refused to grant said prayer and allow the same to 
be read to the jury; to which opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the exception was at 
the time noted upon the minutes of {the court; and the defendant’s 
counsel prays the court to sign arfd seal this its thirteenth bill of 
exceptions, which is accordingly done, now for then, this 11 day of 
May, A. D. 1886. 

A. B. HAGNER.  [seat.] 


39 Thereupon the defendant, by its counsel, prayed the court, 

upon the testimony set forth in the Ist, 2d, 3d, 4th, Sth, 6th, 
7th, and 8th bills of exception, which are hereby referred to as a 
part of this exception, to instruct the jury as follows: 
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“That the plaintiff, ca the pleadings and the evidence, cannot 
recover any damages which the jury may find resulted from the 
use of such turnout by the defendant.” ; 

But the court refused to grant said prayer and allow the same to 
be read to the jury; to which opinion and raling of the court the 
defendant, by its counsel, duly excepted, and the exce ption Mwas at 
the time noted upon the minutes of the court; and the defendant’s 
counsel prays the court to sign and seal this its fourteenth -bill of 
exceptions, which is accordingly done, now for then, this llth day 
of May, A. D. 1886. | 
A. b. HAGNER. [seat] 


Thereupon the defendant, by its counse!, prayed the court, upon 
the testimony set forth in the Ist, 2d, 5d, 4th, 5th, 6th, 7th,and Sth 
bills of exception, which are hereby referred to as a part of this ex- 
ce ption, to instruct the jury as follows : 

The defendant is entitled to a verdict, because the 1 incorpor ation 
of the plaintiff has not been proven. 

But the court refused to grant said prayer and allow the same to 
be read to the jury; to which opinion and ruling of the court the 
defendent, by its counsel, duly excepted, and the exception’ was at 
the time noted upon the minutes of the court; and the defendant’s 
counsel prays the court to sign and seal this its fifteenth. bill of 

re nO which is accordingly done, now for then, this Ith day 
of May, A. D. 1886 


B. WAGNER. [SEAL ] 


Thereupon the defendant, by its counsel, prayed the court, upon 
the testimony set forth in the Ist, 2d, 5d, 4th, 5th, 6th, 7th, dnd Sth 
bills of exception, which are here ‘by referred to as a part of ‘this eX- 
ception, to instruct the jury as follows : 

“Ifthe jury find from the evidence that the water from ‘he roof 

of the chureh building or any part of it was conducted to or 
4) otherwise fell upon the surface of the ground alongside 

the church there can be no recovery oh account of Injury 
to the church for water falling from the roof of the round-house 
or repair shop in question onto the plaintiff’s property.” 

But the court refused to grant said praver and allow the same to 
be read to the jury to which opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the exception was at 
the time noted upon the minutes of the court; and the defendant's 
counsel prays the court tosign and seal this its sixteenth bill of ex- 
ceptions, which is accordingly done, now for then, this 11th day of 
May, A. ID. 1886. 3 
B. HAGNER. [sear] 


Thereupon the defendant, by its counsel, prayed the court, upon 
the testimony set forth in the Ist, 2d, 3d, 4th, Sth, 6th, 7th, nnd Sth 
bills of exception, which are hereby referred to as a part of this ex- 
ception, to instruct the jury as follows : 

“The jury, in estimating damages, cannot estimate anything for 
depreciation to or diminution of income by the loss of scholars, if 
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they should find that there was such a loss attending upon the Sun- 
day school.” 

Which, with the assent of the plaintiff, was granted by the court. 

The defendant also asked the following instructions: 

“ Upon the pleadings and evidence the plaintiff is not entitled to 
recover any damages in consequence of the use by the defendant of 
the side track. leading from the main track on Virginia avenue to 
the round-house.” 

But the court refused to grant said prayer and allow the same to 
be read to the jury; to which opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the exception was at 
the time noted upon the minutes of the court; and the defendant’s 
counsel prays the court to sign and seal this its seventeenth bill of 
exceptions, which is accordingly done, now for then, this 11th day of 
May, A. D. 1886. 

A. B. HAGNER. [seat.] 


Settled bv counsel, | 
KNOCIT TOTTEN, kor Defendant. 
J. J. DARLINGTON, For Plaintiff. 


4] \IONDAY. Oetole i 4 LSS6. 
Proceedings before the supreine court of the District of Columbia, 
sitting in general term, commencine on the first Monday, fourth 
day, of October, 1SS6. 
Present: Chief Justice Cartter and Justices Cox and Merrick. 


Tucurspay, October 28, 1886. 


Session resumed pursuant to adjournment. 
Present: Chief Justice Cartter and Justices Cox and Merrick. 


Krera Baptist Cuurca 
Us. » 21760, 245929. Law. 
BALTIMORE AND Poromac R. RCo. } 
Argued on behalf of plaintiff by Mr. Darlington until adjourn- 
ment, to be resumed to-morrow by Mr. Totten. 


Keripay, October 29, 1886. 


} 


Session resumed pursuant to adjournment, 
Present: Mr. Chief Justice Cartter and Justices Cox and Merrick. 


4? Fiervn Baptist Cuourcnu 
vs. > 21760 and 24520. Law. 
BALTIMORE & Potromac R. R. Co. 


Argument concluded by Mr. Totten on behalf of defendant. 
Court takes — to consider. 
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MIonND AY, November \; 1SS6. 


Session resumed pursuant to adjournment. 
Present: Chief Justice Cartter and Justices Cox and Merrick. 


* * “¥ 7 * K 


Mirra Baptist CHurci 
vs, 21760 and 24529. Law. 
BattTiMorE & Poromac R. R. Co. f 
Opinion, verbal, by chief justice, affirming judgments below. ud 


+ * * * * * 


Turspay, November 30, 1886 
Session resumed pursuant so adjournment. , 
Present: Chief Justice Cartter and Justices Cox and Merrick. 
v # * * K * ce 
Tus Freen Barrisr Cuurcu of WASHINGTON, ) 
D. C., | 21760 and 24529. 
Us. : > At Law. : Cal. 30. 
Tue Barrimore and Poromac RAILROAD Com- | : 
PANY. 


43 These causes, though not consolidated, having been argued - 
by counsel on both sides and submitted to the court here upon | 

the record from the special term and duly examined by the court, —e 

it is thereupon, because it seems to the court here that theré is no ica 

error in the records and proceedings or in the judgment of the special 

term, here now considered that the said judgments be, and they 

hereby are, affirmed with costs, to be taxed by the clerk, and that 

the plaintiff have execution thereof now as of November 1, 1586. 


44 In the Supreme Court of the District of Columbia. General 
Term. , 


Before the chief justice and Judges Cox and Merrick. | 


THe Fiern Barrisr Courcu or Wasuine- ) 
Ton, D. C., by its Trustees, — ee 
' ae . — 4 < 
Us, = 
% : . a Ww. ?. 929, 
THe Bartimore & Poromac Rar_Lroap Com- | Lia I 
PANY. } | a 


Opinion hy the Ch lef Justice. ' 


Wasninaron, D. C., November 1, [SS6. 

The Baltimore and Potomae Railroad Company plaintiff in: error, 
against The Fifth Baptist Church of Washington, D. C., by its trus- 
tees, asks the court to reverse a judgment and grant a new trial, be- | 
cause they say that the railroad company has not been fairly treated 
in the amount of damages,and for the further reason that the ‘plain- 
tiff below, the defendant in error, is not a corporation, is not a party, 
and therefore has no standii juris. 

If either of these objections are well taken the case ought to go -_ 
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back. One objection would carry it out of court and the other 
would carry it back into the lap of a jury for another assessment of 
damages. If this Baptist Church is not a party it is the most 

troublesome non-existent force that ever a railroad had any- 
45 i thing to do with. It has not only proved itself having an 

existence, but has proved itself a chureh militant and, as 
suggested by my brother on the left (Judge Merrick), a chureh tri- 
umphant. | 

We are not exactly satisfied with the damages in this case as a 
proposition addressed to our instincts. Here has been a levy of 
about enough damages to pay for this property in the past and in 
contemplation by reason of the congregation’s being smoked out 
of their habitation; and there must have been more or less smoke 
about this establishment, from all that has been said about it. Still 
it is perfectly wonderful that from four hundred to a thousand hu- 
man beings would congregate there and suck it once a week through 
along series of years unless they wanted a case against this corpora- 
tion for damaging them; for they do insist that they have been 
persistently and continuously, devoted]ly and religiously, worshipping, 
in this domicile during that period, and suffering, bearing a cross, 
and are entitled to damages, and they are. This court has so held 
once, and the court will now so hold again. ‘They were awarded their 
measure of damages if they iad any intelligent guide to doit. If 
the plaintiff in error had advised thes. by any tangible evidence 
wherein this verdict shocked the nerves of justice they wonld cut 
it down. 

But the plaintiff relies upon the instinets of the bench as a guide 
on that subject, and they are not authority, and we have no right 
to consult them. Here are four hundred to a thousand human be- 

ings who are discomforted in their religious domicile, and I 
46 can imagine that very improper thoughts might go through 

the minds of some of the semi-religious people there when 
these locomotives went suorting by; that it might wake up some 
impious emotions which would interfere with their devotions very 
much. 

But we have no guide in this matter. I] would not vote for a third 
verdict that is threatened here against this company and continue 
damages to the tune of six thousand dollars. I feel confident that 
my vote would not be good for it again, even if I had to move en 
instinct; but we have no guide, and we have come to the conclusion 
to let it alone—to let it rest. 

It is an aggravated offense to this chureh. It was not designed. 
There is no personal malice in it; there is no corporate malice in it, 
if there is such a thing as that. This railroad is prosecuting ener- 
getically and pro bono publico the enterprise that it has undertaken 
to the welfare of this community and the welfare of the public, and 
there is nothing in the case to inspire the suspicion of any personal 
malice. Thatis not init. The trouble is inherent in the enter- 
prise. The lungs of these locomotives breathe on carbon and with 
carbon, and that is not a good atmosphere for a human being—at 
east not too much of it. 
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We will not set this verdict aside by reason of excess of damages, 
nor will we set it aside by reason of the non-existence of a plaintiff, 
although there was great force and logical conclusiveness in the. 
argument which has | been made here, and if it was a question in the 

first instance it might meet with a different fate, perhaps. 
47 But this question is propounded to the court: Here you 

have coming into your forum an-artificial being, a political 
being, a corporation the product of the law, upon its terms and its 
conditions, which are limited distinetly and cannot be misunderstood, 
Now, we eall for the proof of the existence of that corporation ac- 
cording to the terms of the law. A natural person may appear in 
court on the authority of his own functions, his natural rights in 
damages and responsibilities; but here you have a creature of legis- 
lation that has no existence without it—no existence beyond it— 
that must, if it exists at all, exist within it. They do not present 
the evidences of a compliance with the law, a compliance with which 
enters into their being, is their very parturition; they cannot be born 
without it. You do not present it. We eall for it, and what right 
has a court to extemporize a party for litigation by its own power 
and authority * : 

This isa very formidable appeal, and there are a great many 
truths revealed in it, but still they. will not prevail in this court. 
Courts have handled this question too long; they have treated it 
under the charities of the law too long to go back and rule the 
question strictly. They have said that even with the legal party 
you need not require all the evidence that the statute points out. 
They have been waiving conditions and judging them’ as a legal 
entity. ; 

Now, here we have the evidence that this congregation—this body 
of worshippers—gathered together and elected trustees, and elected 

trustees with regard loa corporate organization—an eleemosyn- 
45 ary organization, We have evidence that one litter of trustees 

after another followed along through a long series of fourteen 
years; that they builta home toworshipin on an expenditure of about 
S50.000 : that they Xt cuted dee ds of mortgage to loan Mohey with 
which to-do it; that they cancelled them; that they exeentea other 
deeds of mortgage and other deeds of mortgage—lI think'three ina 
series. Well, here you have the evidence that trustees were elected. 
You have the evidence that trustees built the house. You have the 
evidence that trustees executed a series of mortgage s, andif the history 
of facts illustrates the existence of a party exe reising the functions 
for which it was created could exist in any case itsseems to us they 
exist in this case. There is hardly any funetion they could perform 
that has not been administered. Some of these originated legiti- 
mately within the duties of the corporation and in the process of 
organizing. Some of them followed after the period of organization, 
running through fourteen years, involving large pecuniary risks, and 
you find according to the testimony that it was no pretetise either. 
Here was a congregation—a formidable congregation—a ‘thousand 
worshippers occupying this house. There were four hundred com- 
municants sitting at that table, and it was a serious matter with 
them. 


) 
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We think this, whether you regard this as a corporation de jure 
or a corporation de facto, we are furnished with sufficient evidence 
of the existence of it at this late period to affirm. We do not cer- 
tainly feel at liberty to deny, especially after these parties. have met 

in conflict, traversed issues, gone into judgment, paid juadg- 
49) nents, run with the cycle of judicial power to the end of it 

in testing their rights, without a manifestation of a suspicion 
that they were not a party here, for the railroad company, running 
at forty miles an hour, has finally discovered that their antagonist 
is not a party, although that antagonist has been paid by them 
$19,000. It is too late to do it, and we do not feel at liberty to do it, 
under these manifestations of existence on the part of the company, 
because trustees did not record a certificate of their action at the 
proper place, as required by law. That was the delinquency of the 
trustees, not the delinquency of the corporation and of the function- 
aries that followed it. It was a post fact, not a fact contributive to 
corporation, but demonstrative of corporation after existing; and 
though it has been quoted with emphasis and relied upon in argu- 
nent, it has not appeared to us conclusive that there was not a cor- 
poration here de jure because these trustees neglected a clerical act 
of recording a certificate, as provided by law. 

But | have said more than [ intended to about this case. We 
shall not reverse it. 


(Here follows diagram marked p. 50.) 


o] In the Supreme Court of the District of Columbia the Ist Day 
of December, 1586. 


Tue Frere Baptist Courcu or Wasuineton, D.C.) 7. 
_ - @ 4 eteae . -“ pes 
by its Trustees, No. 21760. 


vs. 


In Error. 
Tue BALTIMORE AND Potomac Rarttroap Company. 


Know all men by these presents that we, The Baltimore and Po- 
tomac Railroad Company and J. Donald Cameron, are bound unto 
the above-named The Fifth Baptist Church of Washington, D. C., 
in the sum of twelve thousand dollars, to be paid to the said Fifth 
Baptist Church of Washington, D. C., his executors or administra- 
tors; to which payment, well and truly to be made, we bind our- 
selves and each of as, jointly and severally, and our and each of 
our heirs, executors, and admiuistrators, firmly by these presents. 

Sealed with our seals and dated this first day of December, 1555. 

Whereas the above-named The Baltimore and Potomac Railroad 
Company has prosecuted its:writ of error to the Supreme Court of 
the United States to reverse the judgment rendered in the above 
suit by the said supreme court of the District of Columbia: 

Now, therefore, the condition of this obligation is that if the above- 
named The Baltimore and Potomac Railroad Company shall pros- 
ecute its said writ of error to effect and answer all damages and 
costs if it shall fail to make good its plea, then this obligation shall 
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be void: otherwise the same shall be and remain in fall foree and 
virtue. 
jp Seal KR, R, Co. ] 
ODEN BOWIE, [SEAL. | 
Prest B. & P. R. RCo. 
J. D. CAMERON, — [seat] 
Sealed and delivered in presence: of— 


Witness as to J. D. Cameron. 


H. J. GENSLER. 


Approved this Ist day of Dec., 1886. 
1. 


<. CARTTER, Clef Just. 
52 Unirep Sratres oF AMERICA, 88: 


The President of the United States to the chief justice and justices 
of the supreme court of the District of Columbia, Greetitig : 


Because in the record and proceedings, as also in the rendition of 
a judgment in a plea which is in the said court, before: you, be- 
tween The Fifth Baptist Church of Washington, D. C., plaintiff, and 
The Baltimore and Potomac Railroad Company, defendant, being 
law cause No. 21760, a manifest error hath happened, to the great 
damage of the said defendant, as by its complaint appears, and 
it being fit that the error, if any hath happened, should be-duly cor- 
rected and full and speedy justice done to the parties aforesaid in 
this behalf, therefore you are hereby commanded, if jadgment be 
therein given, under your seal, distinetly and openly, ta send the 
record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that vou have the same at Washington on the second Mon- 
day of October next, in the said Supreme Court to be then and there 
held, that, the record and proceedings aforesaid being inspected, the 
said Supreme Court may cause further to be done therein to correct 
that error what of right and according to the law and’ custom of 
the United States should be done. , 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this Ist day of December, in the year of our Lord 
1886, and of the Independence of the United States the Lilth. 

[Seal Supreme Court of the Distriet of Columbia. ] 


R. J. MEIGS, Clerk. 
District or Contumpra, Jo wit: 


To the Fifth Baptist Church of Washington, D. C.: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the District of Columbia, 
wherein The Baltimore and Potomac R. R. Company is plaintiff 
and you are defendant, to show cause, if any there be, why the judg- 
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ment in the said writ of error mentioned should not be corrected, 
so that speedy justice be done the parties in that behalf. 
Db. kK. CARTTER, 
Chief Justice of the said Supreme Court of the 
District of Columbia. 


Due service of above citation admitted this first dav of December, 
1886. 
J. J. DARLINGTON, 
Att'y for Def’t in Error. 


53 AUTHENTICATION OF REcORD. 


Clerk's Certificate. 


CLERK’s OFFICE, 
SUPREME Court oF THE District OF COLUMBIA. 
a Return J. Meigs, clerk of the said court, do hereby certify that 
the writings annexed to this certificate are true copies of originals 
on file and of record in said office, and that said originals together 
constitute the record of the proceedings of said court in this cause. 
Witness my hand and the seal of said court this 25th day of Feb- 
ruary, 1SS7. 
[Seal Supreme Court of the District of Columbia. ] 
R. J. MEIGS, Clerk, 
By J. R. YOUNG, 
Assistant Clerk. 


Justice's Certificate, 


I, David K. Cartter, chief justice of said court, do certifv the fore- 
going attestation by R. J. Meigs, clerk of the said court, to be in due 
form. 

Witness my hand and seal this 25 day of February, 1887. 

D. K. CARTTER, [seat] 
Chief Justice. 


Clerk's Certificate to Justice's Ojficial Character. 


I, Return J. Meigs, clerk of said court, hereby certify that David 
K. Cartter, whose genuine signature is subseribed to the foregoing 
certificate, was at the time of signing and attesting the same chief 
justice of said court, duly commissioned and qualified. 

Witness my hand and the seal of said court this 25th day of Feb- 
ruary, 1587. 

[Seal Supreme Court of the District of Columbia. 
R. J. MEIGS, Clerk, 
By J. R. YOUNG, 
Assistant Clerk. 
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] TRANSCRIPT OF RECORD. 


Declaration. Filed June 11, 1883. 


In the Supreme Court of the District of Columbia, this 11th day of 
June, 1883. 


THe Firva Baptist Caurcn or WaAsHING- ) 
TON City, D. C., by its Trustees, 
v8. 
THe BattimorE AND Potomac RaILRoap 
COMPANY. 


| 
>» At Law. No. 24529, 
| 


The plaintiff, a body corporate in the District of Columbia under 
and by virtue of the general incorporation act of the Congress of the 
United States, approved the 5th day of Mav, A. D. 1870, sues the 
defendant, a corporation duly chartered by the laws of the State of 
of Maryland, having an office and doing business in the city of 
Washington, in said District, for that the plaintiff heretofore, to wit, 
at and before the commencement of the grievances liereinafter men- 

tioned, was and hitherto hath been and still is lawfully pos- 
2 sessed of a lot of ground, not exceeding one acre, situated in 

said city of Washington, to wit, on D St. south between 43 
and 6th Sts. west, in said city, upon which said lot the plaintiff, 
at and before the commencement of said grievances, caused to 
be erected a building for the purpose of being used as a meet- 
ing-house or place of publie religious worship; that the defend- 
ant thereafter, to wit, on the 11th day of June, A. D. 1880, was pos- 
sessed of and maintained and used a certain engine‘house or houses, 
vard or yards, and also a certain machine shop or shops inmedi- 
ately contiguous to and adjoining the said lot and meeting-house of 
the plaintiff, wherein the defendant was, and from the day and year 
aforesaid hath been, and still is accustomed to keep, store, and house, 
and also to fire, hammer, and repair, and to move and propel back 
and forth by steam, improperly and unlawfully and to the great 
damage of the plaintiff, upon Sabbath days, when not engaged in 
works of necessity or charity, a large number, to wit, twenty, 

locomotive steam-engines; and the said defendant, notwith- 
0 standing the fact that the plaintiff heretofore, to wit, on the 

26th day of June, A. D. 1879, recovered judgment in this court 
against the defendant for the injury and damage to said plaintiff 
occasioned by the said works and practice- of the said defendant 
in law cause No. 17470 for damages sustained by the plaintiff prior 
to the filing of the declaration in said cause by reason of the griev- 
ances herein complained of during the period covered by said decla- 
ration, nevertheless, on the said llth day of June, A. D. 1580, and 
on divers other days between that time and the commencement of 
this suit, wrongfully, unlawfully, and injuriously, itself and by its 
agents, on Sabbath days and on divers other days when the relig- 
ious society or congregation accustomed to use the said meeting-house 
were lawfully assembled therein and engaged in public religious wor- 
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ship, did, by wrongfully and unjustly causing to be made and contin- 
ued in the said engines divers large and injurious fires, against the 
will of the said religious society or congregation, the plaintiff 
‘ in this cause, make to issue and proceed therefrom large quan- 
tities of offensive and unwholesome smoke, steam, vapors, and 
other gaseous effluvia arising from the said fires and engines, which 
entered the windows of the said meeting-houseand spread and diffused 
themselves in, upon, over, and throughout the same, to the great 
and intolerable discomfort and inconvenience of the said society or 
congregation and to the damage of said meeting-house and injury of 
the plaintiff and by the puffing of said engines and the blowing off 
of steam therefrom while standing in the said engine house or 
houses, yard or yards, immediately contiguous to and adjoining the 
premises of the plaintiff as aforesaid, and while being propelled as 
aforesaid Ly the defendant or its agents back and forth between 
the said engine-house or vard and the main track of the defend- 
ant’s railroad on Virginia avenue, fronting the said B street 
south, in said city, and by the rumbling, jarring noises of the said 
locomotives of the defendant when being moved and propelled 
as aforesaid; and, further, by the unlawfully, injuriously, and con- 
tinuously making and causing to be made in the said ma- 
5 chine shop or shops and in and about the said engines, on Sab- 
bath days, as aforesaid, and on divers other days, divers loud, 
heavy, jarring, hammering, battering, and agitating sounds and 
noises, and by the unlawful and improper use of its loeomotives and 
machine shops on Sabbath days and other days, as ‘aforesaid, did 
and hath and still doth disturb, annoy, and molest the'said religious 
socicty or congregation while engaged in worship, as: “tforesaid, by 
means whereof the value of the said lot and premises: of the plain- 
tiff were and are greatly depreciated in value, and the said meet- 
ing-house was and is rendered unsuitable and comparatively value- 
less as a house of worship, and the plaintiff has been :thereby pre- 
vented from having so beneficial a use and occupation: thereof as it 
otherwise might and would have hi id, to the great damage of the 
rs in the sum of & 20,000.00, and tinerefore it brings its suit. 
(2.) The plaintiff, a body corporate, as aforesaid, sues the defendant, 
a corpor: ation, as aforesaid, for that the pli iintiff, at and before 
G the said 11th day of June, A. D. 1580, was and hitherto hath 
been and still is lawfully possessed, as aforesaid, Of a lot anda 
meeting-louse or place of public worship thereon erected, as afore- 
said, before the commencement of the grievances hereinafter set 
forth, which said meeting-house was and Is situated on said D street 
south, in the city of Washington, between 4}-and 6th streets west, 
in said city, and that the said defendant, having lawful authority 
to construct a railroad running northwestwardly along the line of 
Virginia avenue, in said city, between said 43 and 6th ‘streets west, 
did, notwithstanding the fact that the plaintiff heretofore, to wit, on 
the 26th day of June, A. D. 1879, reeovered judgment in this court 
against the defendant in law cause No. 17470, for damages sustained 
by the plaintiff prior to the filing of the declaration in said cause 
by reason of the grievances herein complained of during the period 
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covered by said declaration, nevertheless, on the said 11th day of 
June, A. D. 1880, and on divers other days between that time and 
the commencement of this suit, wrongfully and without right 
maintain and use a track by it constructed or caused to 
7 be constructed from said Virginia avenue between said 4} 
and 6th-streets west across said D street south and within a 
very short distance, to wit, the distance of fifty feet, from the said lot 
and premises of the plaintiff to and into the engine house or houses, 
vard or yards, and machine shon or shops so as aforesaid wrong: 
fully and injuriously possessed, occupied, and used by the defendant, 
and from the said 11th day of June, A. D. 1880, hitherto hath been 
and still is accustomed unlawfully on Sabbath days, when not en- 
gaged in works of necessity or charity as aforesaid, and on divers 
other days since said date, when the religious society or congregation 
accustomed to usesaid meeting-house asaforesaid were lawfully'assem- 
bled or assembling therein and conducting the exercises of the Sunday 
school connected with and belonging to said religious society or con- 
gregation and otherwise engaged in public religious worship, to cause 
divers, to wit, twenty, locomotive steam-engines to pass and repass, 
propelled by steam as aforesaid,over the said track soas aforesaid un- 
lawfully and wrongfully constructed near tothe meeting-house 
§ of the plaintiff, and to hinder, delay, and obstructand to render 
difficult and dangerous access to said meeting-house by the pas- 
sage and repassage as aforesaid of said locomotives and by the stoppage 
of said locomotives with tenders and ears attached at, upon, over, and 
across the pavement or sidewalk of the said D street south, over which 
the greater portion of the members of said society or congregation 
and of the children attending the plaintifi’s said Sunday school are 
compelled to pass in order to reach said building or, meeting-louse, 
for long and unreasonable periods, at night as well as other times, 
while said tenders and ears are being loaded and unloaded with 
coals and other substances, and to produce, by means of the said 
locomotives and the passage, repassage, stoppages, and startings of 
the same, divers loud, jarring, hissing, and agitating sounds and 
noises, besides divers volumes of offensive, unwholesome, and suf- 
focating smoke entering the doors and windows of said meeting- 
louse, tu the great inconvenience, hindrance, discomfort, inter- 
9 ruption, and annoyance of the said society or congregation and 
to the great annoyance, discomfort, and decrease of its Sunday 
school and tothe diminution of its revenues therefrom and tothe great 
depreciation in value of its said premises, rendering the said meet- 
ing-house unsuitable and unfit for the purpose for which the same 
was erected and was and is used, and preventing the plaintiff from 
having so beneficial an occupation thereof as it otherwise might and 
would have had, to the great damage of the plaintiff in the sum of 
$20,000, and therefore it brings its suif. 
(3). The plaintiff, a body corporate a- aforesaid, sues the defendant, 
a corporation as aforesaid, for that the plaintiff, on and before the 
said 11th day of June, A. D. 1880, and before the commence- 
ment of the grievances hereinafter complained of, was and thence 
hitherto hath been and still is lawfully possessed of its said 
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lot, situated as aforesaid, and the said meeting-house thereon erected 
for the purposes above set forth.; and the defendant, on the said day 
and year and thence hitherto, notwithstanding the fact that the 
plaintiff heretofore, to wit, on the 26th day of June, A. D. 1879, 
10 recovered judgment in this court against the defendant in 
law cause No. 17470 for damages sustained by plaintiff prior 
to the filing of the declaration in said cause from the grievances herein 
complained of during the period covered by said ‘deela tration, did, 
nevertheless, on the said }1th day of June, A. D. 18807 and thence 
hitherto, hath unlawfully and injuriously kept, maintained, and 
used the said engine house or houses contiguous to and adjoin- 
ing as aforesaid the said meeting-house of the plaintiff, and 
situated but a short distance, to wit, the distance of five feet, 
from the west wall thereof, and did, on the said 11th day of June, 
1880, and thence hitherto hath. and still doth cause to issue and 
proceed from divers, to wit, sixteen, smoke-stacks or chimneys at- 
tached to, connected with, or forming part of the said engine house 
or houses, shop or shops, which said smoke-stacks or chimneys the 
defendant hath wrongfully and injuriously constructed! of a height 
lower than and situated not more than a short distance, to wit, ‘the 
distance of fifty feet, from the windows of the said church 
11 building or meeting-house of the plaintiff, wrongfully, as 
aforesaid, upon Sabbath days as well as upon other 
days, as aforesaid, when the. religious society or congregation 
accustomed to use the said church building were awfully as- 
sembled therein and engaged public religious worship, dense 
volumes of black, injurious, offensive, and suffocating smoke, 
ashes, cinders, steam, and vapors entering the said windows 
of the plaintiff’s said church building and = spreading and dif- 
fusing themselves over, in, and through the said duilding, to 
the great disturbance, interruption, discomfiture, and annoyance 
of the said society or congregation; and the said property of the 
plaintiff has been thereby greatly depreciated in value, and the 
plaintiff has been thereby prevented from having vo beneticial a use 
occupation, and enjoyment thereof as it might and would other- 
wise have had, to the great damage of the plaintiff se the sum of. 
$20,000, and therefore it brings its suit. 
(4.) The plaintiff, a body corporate as aforesaid, sues the defend- 
ant, a aaa ation as aforesaid, for that the plaintiff, on and before 
the day and year above mentioned, to wit, the L1th-day of June, 
12 A. D. 1880, and before the commencement of the grievances 
hereinafter complained of, was and thence hitherto hath been 
and still is lawfully possessed of the said lot hereinbefore described and 
thesaid meeting-louse thereon erected and used for the purposes above 
set forth, and the defendant, well knowing the same, thereafter, to wit, 
on the day and vear aforesaid, contriving and unjustly tfntending to 
injure, prejudice, and agerieve the plamtilf in the possession, use, 
occupation, and enjoyment of its said premises, wrongfully put, 
placed, and built, or caused and procured to be put, ‘plac ed, and 
built upon the said engine house or houses, shop or shoris, of the de- 
fendant immediately contiguous to and adjoining plaintiff’s said lot 
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as aforesaid and within five feet of the west wall of plaintiff’s said 
meeting-house a slanting roof, sloping downwards toward plain- 
tiff’s said premises and extending tu or over the dividing line be- 
tween the premises of the pl: aintiff and the defendant, and wrong- 
fully and injuriously kept and continued the said roof so put, placed, 
and built, and caused and procured to be put, placed, and built as 

aforesaid, for a long space of time, to wit, until the commence- 
13 ment of this suit; by means of which several premises, after- 

wards, to wit,on the day and year aforesaid, and on divers other 
days and times between that day and the commencement of this suit, 
a largearea, to wit, five thousand square feet, of said roof lias been and 
isdrained offoverand upon thesaid premises of the plaintiff, and divers 
large quantities of rain-water ran, flowed, and fell from the said 
roof of defendant’s said premises down to, into, upon, against and 
over the plaintiff’s said lot and against the said west wall of 
the plaintiff’s meeting-house, and greatly injured, wetted, and dam- 
aged said lot and said west wall of said meeting-house and dirtied 
and spoiled said premises, by reason whereof the plaintiff was and 
is greatly annoyed and incommoded in the use, possession, and en- 
joyment of its said premises, and the same thereby were and are 
greatly damaged, deteriorated, and lessened in value, to the great 
damage of the plaintiff in the sum of $20,000, and therefore it brings 
Its sult. 

DARLINGTON, 
Attorney for Plaintiff. 


MERRICK & MORRIS, 
Of Counsel. 


14 The defendant is to plead hereto on or before the first special 
term of the court occurring twenty days after service hereof; 
otherwise judgment. 
DARLINGTON, 
Attorney for Plaintiff. 


Summons. Issued June 11, 1883 


In the Supreme Court of the District of Columbia, the llth day of 
June, 1883. 


_— Fiera Barrist Caurcn OF WASHINGTON | 
Crry, D. C., by its Trustees, Plaintiff, | 
Us. ry At Law. No. 24529. 
THe Batrimore AND Potomac RaAtLroap 
COMPANY, Defendant. 


The President of the United States to the defendant, Greeting : 


You are hereby comm: anded to appear in this court on the first 
di: ay of its first special term occurring 20 days after service of this 
writ on you to answer the plaintiff's ‘suit and show why he should 
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not have judgment against you for the cause of action stated‘in his 


declaration. ; 
15 Witness D. K. Cartter, chief justice. 
[SEAL.] R. J. MEIGS, Clerk, 


By J. R. YOUNG, 
Assistant Clerk. 
J. J. DARLINGTON, Allorney 
Nore.—The special terms of the court commence on the first Tues- 


dav of every month except August, in which month there is no term 
of the eourt. 


Marshal’s Return. 
On back of summons. 


Served copies of the declaration, notice to plead, and this sum- 
mons on the defendant by service on J. K. Sharpe, superintendent 
of said company, the lith day of June, 1883. 


CLAYTON McMICHAEL, Marshal. 
Defendant's Pleas. Filed Oct. 3, 1885 
In the Supreme Court of the District of Columbia. 


THe Frere Baprist Cuouren, by its Trustees, 
Us. 
THe Barrimore AnD Potomac RatLroap { 
COMPANY. 


16 Pleas. 


And now comes the said defendant and for pleas to the said 
declaration says as follows: 

First. That the defendant is not guilty as alleged. 

Second. That the said plaintiff was not at the time of the com- 
mencement of this suit and never was lawfully possessed of tlie said 
pre mises, as in said declaration set forth and alleged. 

Third. That the said plaintiff was not at the time of the com- 
mencement of this suit and never was a body corporate, as'in the 
said declaration set forth and alleged. 

Fourth. That the said plaintiff ought not to have or maintain its 
suid action against this defendant, because ata former term tof this 
court and before this suit the said plaintiff brought an action'at law 
against this defendant in the law side of this court, being law cause 
No. 17470, for the same identical cause of action in the declaration 
herein mentioned, and thereupon such proceedings were had that 

afterwards and before this suit 1t was considered by the jadg- 
17 ment of this court, to wit,on the 27th day of June, 1879, that 

the plaintiff should have and reeover of and from this de- 
fendant the sum of four thousand five hundred dollars, with costs, 
and which said judgment has been fully paid, satisfied, and dis- 
charged, as by the record of this court fully appears. 

And, for a further plea, the defendant says that before the com- 
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mencement of this suit the plaintiff issued a writ of summons and 
declaration out of this court against this defendant, being law cause 
No. 21760 on the law side of this court, for the same identical causes 
of action in the declaration in this suit mentioned, as by the ree- 
ord and proceedings thereof remaining in this court in said cause 
appears ; and the parties in this and the said former suit are the 
same parties, and the said former suit is still depending in this 


court. 

ENOCH TOTTEN, 

' Att'y for the Defendant. 
18 Joinder of Issue. Filed Oct. 4, 1883. 


In the Supreme Court of the District of Columbia. 


Tue Fiera Baptist Cuurcu 
V8. ' N DAM 
_ - No. 24020. At Law. 
Tne Batrimore ANd Poromac Ts Ad At Law 
; COMPANY. | 

The plaintiff joins issue upon each of the defendant’s pleas to 

plaintiff’s declaration in above cause. , 

J. J. DARLINGTON, 
Attorney for Plaintiff. 


Note of Issue. Filed Oct. 4, 1883. 
In the Supreme Court of the District of Columbia. 
THe Fiera Baptist Cuurcn 


7s a - 
, ; No. 24529. At Law. 
THe Bartrimore And Poromac RAILRoap | 


COMPANY. 
Merrick — Darlington, attorneys for plaintiff. 
Enoch Totten, attorney for defendant. 
Last pleading, replication, filed Oct. 4, 1885. 
19) Proceedings before the supreme court of the District of 
Columbia, holding a special term at law and circuit court in 
and for said District, commencing the fourth Monday, it being the 
25th day, of January, A. D. 1886. 
Monpbay, January 25th, A. D. 1886. 
sv order of Alexander B. Hagner, one of the justices of said court, 
presiding, the court is opened by proclamation of the marshal pur- 
suant to rule of court. 
* * * * * * * 
WepNesDAY, March 31st, A. D. 1586. 
Session resumed pursuant to adjournment, Hagner, justice, pre- 
siding. 


* 
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Firtu Baptist Cuurcn, Pl't’ff, ) At Law. No. 24529 
vs. 3°92 < 
C; l. 161. 
THe Ba TIMOR E & Poromac R. R. Co., Def't. ; 


Now comes here as well the plaintiff, by its attorney, Mr. Darling- 
ton, as the defendant, by its attorney, Mr. Totten, and " jury of good 
and lawful men of this District, to wit, David L. Shoemaker, Dennis 

J. F. Crowley, Alfred Heitmuller, George M. Pfluger, Thomas 


20) D. Singleton, Tobias Talbert, George Prender, Thomas J. 
Harris, Jolin C. Sincell, Eugene C. Weedon, Frederick Fritz, 
and Joseph H. Hilton, who, being duly sworn to try the issues ? 


above joined, are respited until the meeting of the court to-morrow 
morning. 


; *: + . 4 * . *£ 


Thurspay, April 1st, A. D. 1886. 
Session resumed pursuant to adjournment, Hagner, justice, pre- 
siding. : 
x % * * x _ 


The Fiera Barrisr Cauren, Pie’, | on No 94599 


is 
‘ ; - Cal... 161. 
Tue Bartrimore & Potromac R. R. Co., Deft. ; | 


Now again come here the parties aforesaid, in meniiieine afore- 
suid, and ‘the same jury that was respited yesterday, who, after the 7 
case is given them in charge, retire to their room to consider of | 
their verdict, with permission, if they agree during the adjourn- 
ment of the court, atter reducing their verdict to writing, sign- 
ing, sealing, and delivering the same to their foreman, to separate | 
until the meeting of the court to-morrow morning. 


* x * ~ * * oe 


iripaAy, April 22nd, A.*D. 1SS6, 


2] Session resumed pursuant to adjournment, Haguer, justice; 
presiding. : 
“4 * " * . * ‘eo 
Tue Firrn Barrisr Cuurcn, PIvfl, ) 2 
Us. | At Law. No. 24529 
THe Barrimore & Potomac R. R. Co., Cal. 161. | 


Det ’t. : ’ 


Now again come here the parties aforesaid, in mannet aforesaid, 
and the same jury return into court, and on their oath say they find 
suid issues in favor of the plaintiff,and assess its damages by reason 
of the premises at seven thousand dollars, besides costs. + Therefore 
it is considered that the plaintiff recover against said defendant seven 
thousand dollars for its damages, in manner and forth as afore- 
said assessed, and 838.70 for its costs of suit, and have execution 
thereof. ; 


THE FIFTH RAPTIST CHURCH, D. C. 


Motion for New Trial. Filed April 5, 1886. 
in the Supreme Court of the District of Columbia. 


Tue Friern Baptist Cuurcu 


US, : hae 
ry” ° ~~ a w. N : 9. : 2Q) 
ne Battimore axp Potomac Rattroap Cox- ( 1“ 0. 240 

PANY. 
22 Motion to set aside verdict and grant a new trial. 


And now comes the said defendant and moves the court to set 
aside the verdict and grant a new trial in the above cause, for the 
following reason, to wit: 

1. The damages awarded by the jury were excessive. 

ENOCH TOTTEN, 
For Defendant. 
SaTuRDAY, April 10th, A. D. 1886. 
Session resumed pursuant to adjournment, Haguer, justice, pre- 
siding. 
* * * * . ~ * 
THe Firern Baptist Cuurcn, Pt’, I 
VS, >At Law. No. 24529. 
THe Barrimore & Poromac R. R. Co., Def’t. 

Upon hearing the defendant’s motion for a new trial for excessive 
damages, it is considered that said motion be, and the same is here- 
by, overruled; appeal by defendant. 

Motion for New Trial on Exceptions. Filed April 12, LSS6. 
In the Supreme Court of the District of Columbia. 
25 Firrnh Baptist Cuurcn 
Us. > Law. No. 24529. 
Tue Barro. & Poromac R. R. Co. ) 
Motion for new trial on exceptions. 

And now comes the defendant and moves the court for a new 
trial on exceptions. 

ENOCH TOTTEN, 
For Defendant. 
Fripay, May 14th, A. D. 1886. 

Session resumed pursuant to adjournment, Hagner, justice, pre- 

siding. 


Tue Fiern Baptist Cuurcn, P1t'ff, ] 
vs. : . At Law. No. 24529. 


Tue BaLTiMoRE & Poromac R. R. Co., Def’ t. 
Now again comes here the defendant, by its said attorney, and 
tenders to the court here its bill of exceptions to the rulings of the 
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court on the trial of this cause and case on appeal, and prays that 
they may be duly signed, sealed, and made a part:of the record, 
now for then, which is done accordingly. 7 


24 Defendant's Bill of Exceptions. Filed May 14,1 886. 


In the Supreme Court of the District of Columbia. 


THe Fiera Barrist Courcn oF WasHINGTON Clry,' 
D. C., by its Trustees . . 

ype te ) No. 24529 

s. - 

Tue BALtimore AND PoroMac RAILROAD enaull 
Ixceptions. 
Be it remembered that on the 31st dav of March, 1886, the above- 
entitled cause came on for trial,and a jury having been empanelled 
and sworn, the plaintiff, to maintain the issues on its; part, offered 
to read in evidence to the jury a certified copy of a record of a cer- 
tain certificate bearing date on the 24th day of August,;1871; which 

paper-writing was in the words and figures following, to wit: 


(Copy. Liber No. 3, folio — et seqg., Acts of Incorporation.) 


Certificate of Incorporation of the “ Fifth Baptist Church, Washington, 
D.C” Recorded May 1st, 1885, 9.40 a. m.: 


25 We, C. C. Meador, George M. Kendall, John N. Henderson, 
Samuel M. Yeatman, James C. Deatly, and Samuel 8. Tay lor, 
of Washington city, in the District of Columbia, do hereby certify that 
we have been duly elected “trustees of the Fifth Baptist Church of 
Washington City, D. C.” (commonly ealled “the Islund Baptist | 
Church” and that this certificate is made, signed, and sealed for the 
purposes a oblaining corporate rights and “privileges for the said 
“Fifth Baptist C hureh,” a religious society worshiping at present in 
their church edifice on D street south between Four-and-a-half and 
Sixth streets, in said city of Washington, under the provisions of an 
act of Congress approv ed May 5, 1870, entitled “An act to provide 
for the creation of corporations in the District of Columbia by 
general law.” . 
In testimony whereof we hereunto set our hands and affix our 
seals this twenty-fourth day of August, in the. year of our Lord one 


thousand eight ‘hundred and ey -one. 
’.. MEADOR. . [SE AL. 
INO. N. HENDERSON. . SE AL.) 
JAMES C. DEATLEY. — :- [se AL. 


GEORGE M. KENDALL.: [se AL. 
SAM’L M. YEATMAN. _, [seat.] 
SAM’L S. TAYLOR. [sea] 


26 Signed, sealed, and delivered in presence of— 


EDM. F. BROWN. 


[Stamp, 5 cents. ] 


THE FIFTH BAPTIST CHURCH, D. C. 


District or Cotumsta, County of Washington: 


[, Edmund F. Brown, a notary public in and for the county and 
District aforesaid, do hereby certify that C. C. Meador, George M. 
Kendall, John N. Henderson, Sam’! M. Yeatman, James C. Deatley, 
and Sam’l S. Taylor, parties to a certain certificate of incorporation, 
bearing date the twenty-fourth day of August, A. D. 1871, and here- 
unto annexed, personall- appeared before me, in the county afore- 
said, they being personally known to.me to be the persons who 
executed the said certiticate, and acknowledged the same to be their 
act and deed for the purposes therein expressed. . 

Given under my hand and notarial seal this 24th day of August, 
A. D. 1871. 

[ NOTARIAL SEAL. ] EDM. F. BROWN, 
Notary Public. 


District OF CoLuMBIA, 88: 


[, Samuel 8. Taylor, on oath say that I have read the foregoing 
certificate subscribed under our hands and seals by C. C. Meador, 
George M. Kendall, John N. Henderson, Samuel M. Yeatman, James 

(. De Atley, and myself and know the contents thereof, and 
27 that the statements therein are true in facet. 
~ SAMUEL 8S. TAYLOR. 


Subscribed and sworn before me this Ist day of May, A. D. 1885. 
[ NOTARIAL SEAL. ] RUTLEDGE WILLSON, 
| Notary Public. 


( Endorsed.) Fee, $1.00; paid. 


This is to certify that the within is a.true and verified copy of an 
“act of incorporation,” as recorded in Liber 3, folio 465 ef seq., Acts 
of Incorporation for the District of Columbia. 

Washington, D. C., May Ist, 1885. 

[ SEAL. ] GEORGE F. SCHAYER, 
Dep. Recorder. 


But the counsel for the defendant interposed and objected to 
the giving of said paper-writing to the jury; but the court over- 
ruled the said objection, and held that the said paper-writing 
might be considered in connection with other proof, and the said 
paper-writing was then and there read in evidence to the jury; to 

which ruling and opinion of the court and to the reading of 
28 the said paper-writing in evidence the counsel for the defend- 

ant then and there duly excepted, and the exception was at 
the time noted upon the minutes of fhe court, and the counsel for 
the defendant prays the court to sign and seal this its first bill of 
exceptions, which is accordingly done, now for then, this 12th day 
of May, A. D. 1886. 

A. B. HAGNER. [seat] 


See oe 


: ue See 
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Thereupon, after the evidence set forth in the 1st bill of excep- 
tions, which by agreement is made a part hereof, the plaintiff, further 
to maintain the issues on its part and to prove user of corporate rights 
by the said plaiutiii, offered in evidence a deed from C. C. Meador 
et al., trustees, to George C. Stone and Brainard H. Warner, trustees, 
bearing date September 26th, 1871, and recorded in the land records 
of the District of Columbia in Liber 660, at folio 373 et sequitur, the 
said deed being in the words and figures following, to wit : 


Copy. Liber 660, folio 373 et seq. ' 
[Stamp, $2.50.] 
(Reeorded October 2, 1871, 10 a. m.) 


C. C. Meador et al. | 
to 


; - Trust. 
Geo. G. Stone et al. | 


This indenture, made this twenty-sixth day of September, 

29 in the vear of our Lord one thousand eight hundred and 

seventy-one, between C. C. Meador, George M. Kendall, John 

N. Henderson, Samuel M. Yeatman, James C. De Atley, aud Samuel 

S. Taylor, trustees of the Fifth Baptist Church of Washington City, 

D. C., parties of the first part, and George C. Stone and Brainard I, 

Warner, or the survivor of them, the heirs or assigns of :such sur- 

vivor, trustees, of the second part, all of the city of Washington, in 
the District of Columbia, witnesseth : 

Whereas the said Fifth Baptist Church is now duly incorporated 
by virtue of the general incorporation act passed by Congress and 
approved May oth, 1870 (see book titled Deeds of Incorporation, 
folio- 155 & 154, in register of deeds’ office, Washington, D. C., re- 
corded September dD, IS71); ; 

And whereas the said Fifth Baptist Chureh, in meeting. as- 
sembled, in Washington city, D. C., on the 2d day of July, 1871, 
unanimously passed resolutions designating the above-named 
trustees of said Fifth Baptist Church a corporate board, with in- 
structions to negotiate a loan of two thousand five hundred dollars, 
and empowering them to pledge the said church property; fronting 

on D street south between 4) & 6 streets southwest, here- 
30 inafter more particularly described, a copy of which resolu- 

tions, signed by Samuel S. Taylor, acting church Clerk, and 
C.C. Meador, pastor, & marked F. B. C., is hereto annexed and made 
a part of this deed of trust. 7 


Wasninaton Crry, July 2, 1871. 
In accordance with the recom-endation of the building com- 
mittee, the Fifth Baptist Church did, in meeting assembled, unani- 
mously passed the following resolutions: 


7 
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Ist. That C. C. Meador, George M. Kendall, John N. Henderson, 
Samuel M. Yeatman, James C. De Atley, Samuel S. Taylor be, and 
they are hereby, designated a corporate board. 

Resolved, 2d, That the corporate board be, and they are hereby, 
instructed, when fully incorporated, to negotiate a loan of two thou- 
sund five ($2,500) hundred dollars, but in no case shall the premium 
exceed ten per cent. per annum, and that the said corporate board be, 
and they are hereby, empowered to pledge the church property for 
the faithful compliance of said loan, as per deed and papers per- 
taining to said property, fronting on D street south between Four- 

and-a-half and Sixth streets west, South Washington. 

ol SAMUEL 8S. TAYLOR, 
Acting Church Clerk. 

C. C. MEADOR, Pastor. 


And whereas the said parties of the first part, trustees of said 
Fifth Baptist Church, are justly indebted unto Sarah L. Stone, of 
said city and District, in the full sum of two thousand five hundred 
($2,500) dollars, being for money loaned and advanced, for the pay- 
ment of which amount the said parties of the first part have 
made, executed, and delivered unto said Sarah L. Stone , their 
certain promissory note in the said sum of two thousand five 
hundred dollars, bearing even date with these presents, drawn by 
the said parties of the first part, trustees of said Fifth Baptist Chureh, 
and made payable to the order of said Sarah L. Stone, three years 
after date, at the Bank of Washington, D. C., with interest at the 
rate of 10 per cent. per an-um, interest payable in manner fol- 
lowing, to wit: First payment of interest, January Ist, 1872; second 
do., July Ist, 1872; third do., January ist, 1873; fourth do., July 
lst, 1873; fifth do., January Ist, 1574, and sixth do., with the - 
principal, September 26th, 1574 ; | 

And whereas the said parties of the first part, being de- 

32 sirous to secure the full and punctual payment of said prom- 

issorv note, with interest as stipulated, together with all costs 

and expenses that may accrue thereon, hereby agree and do execute 
this deed of trust: 

Now, therefore, this indenture witnesseth : That the said parties of 
the first part. for and in consideration of the premises aforesaid 
and, further, the sum of one aollar, in lawful money of the United 
States, to them in hand paid by the said parties of the second part 
at and before the sealing and delivery of these presents, the receipt 
whereof is hereby acknowledged, have granted, bargained, sold, 
aliened, enfeoffed, released, and conveyed, and do by these presents 
grant, bargain, sell, alien, enfeoff, release, and convey, unto the said 
parties of the second part and the survivor of them, the heirs and 
assigns of such survivor, all that certain piece, parcel, or lot of 
ground or land situate, lying, and being in the said city of Wash- 
ington, District of Columbia, and known and designated upon the 
public plan or plat thereof as lot numbered three (5), In square num- 
bered four hundred and ninety-three (493), being the lot on which 
now stands the church buildings used and occupied by the said Fifth 
Baptist Chureh, commonly called Island Baptist Church, in 
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Oo said city, together with all the improvements, ways, easements, , 


rights, privileges, and appurtenances to the same belonging or 
in anywise appertaining. and all the estate, right, title, interest, and 
claim whatsoever, whether at law or in equity, of the said parties 
of the first part of, in, to, or out of the said piece or parcel of land 
and premises : | 

To have and to hold the said piece or parcel of land and- premises, 
with the appurtenances, unto and to the use of the said parties of 
the second part or the survivor of them, the heirs and assigns of 
such survivor forever— | 

In and upon the trusts, nevertheless, hereinafter mentioned and 
declared—that is,in trust to permit the said parties of the first part, 
their successors and assigns, to use and oceupy the said ‘described 
premises, aud the rents, issues, and profits thereof to take,have, and 
apply to and for their sole use and benefit until default be made in 
the payment of said promissory note or any payment of interest, as 
stipulated, or any proper cost, charge, commission, half commission, 
or expense in and about the same, and upon the full payment of all 
of said note and the interest thereon, and all other proper costs, 

charges, commissions, half commissions, or expenses, at 
34 any time before the sale hereinafter provided for,'to release 
and reconvey the said described premises unto the said 
parties of the first part or their successors and assigns, at their costs. 

And upon this furthur trust that upon default being made in the 
payment of the said promissory note or interest as stipulated, orany 
proper cost, charge, commission, half commission or expense in and 
about the same, then and at any time thereafter to sell the said 
piece or parcel of land and premises at public auction, upon such 
terms and conditions and at such time and place and after’ such pre- 
vious public advertisement as the said parties of the second part or 
ihe trustee acting in the execution of this trust shall deem advan- 
tageous and proper, and to convey the same in fee simple to the 
purchaser or purchasers thereof at his, her, or their cost and ex- 
pense and without any liability to see to the application of the pur- 
chase-money, and of the proceeds of said sale or sales first to pay 
all proper costs, charges, and expenses and to retain as compensation 
a commission of five per cent. on the amount of the satd sale or 

sales. : 
or 

the said note and the interest thereon to the time of such 
sale, whether the same shall be due or not; and, lastly, to pay the 
remainder, if any, to said parties of the first part, trustees of the 
Fifth Baptist Church, or their suecessors and assigns. 

In testimony whereof the said parties of the first part, trustees of 
the Fifth Baptist Church, have hereunto set their hands and seals 
on the day and year first hereinbefore written. : 

C. C. MEADOR, Trustee. 

G. M. KENDALL, Trustee. 

JNO. N. HENDERSON, Trustee. 

SAML M. YEATMAN, Trustee. 

JAS. C. DEATLEY, Trustee. 
SAMUEL 8. TAYLOR, Trustee. 


Sk A hd 
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Signed, sealed, and delivered in presence of, having first been 
duly stamped— 


EDM. F. BROWN. 


DISTRICT OF CoLuMBIA, as 
County of Washington, j~ ° 


I, Edmund F. Brown, a notary public in and for the District and 
county aforesaid, do hereby certify that C. C. Meador, George M. 
Kendall, John N. Henderson, Samuel. M. Yeatman, James C. De- 
atley, and Samuel 8S. Taylor, parties to a certain deed bearing date 
on the twenty-sixth day of September, A. D. 1871,and hereunto an- 

nexed, personally appeared before me, in the county afore- 
o6 said, the said C.C. Meador, George M. Kendall, John N. Hen- 

derson, Samuel M. Yeatman, James C. Deatley, and Samuel 
S. Taylor, being personally well known to me to be the persons 
who executed said deed, and acknowledged the same to be their act 
and deed. 

Given under my hand and notarial seal this twenty-ninth day of 
September, A. D. 1871. 

[ NOTARIAL SEAL. ] EDM. F. BROWN, | 
Notary Public. 


This is to certify that the within is a true and verified copy of a 
deed as recorded in Liber No. 660, at folio 373 et seqg., one of the land 
records of the District of Columbia. 

Washington, D. C., May Ist, 1886. 

[SEAL. ] GEO. F. SCHAYER, 
Dep. Recorder. 


But the counsel ‘for the defendant interposed aud objected to the 
giving of said deed in evidence to the jury; but the court overruled 
the said objection and held that the said deed might be considered 
in connection with other proof, and it was then and there read in 
evidence to the Jury; to which ruling and opinion of the court 
and to the reading of said deed in evidence the counsel for the de- 

fendant then and there duly excepted, and the exception 
od was at the time noted upon the minutes of the court; and 
the counsel for the defendant prays the court to sign and 
seal this its second bill of exceptions, which is accordingly done, now 
for then, this 12th day of May, A. D. 1586. 
A. B. HAGNER. [seat.]} 


Thereupon, after the evidence set forth in the Ist & 2d bills of 
exception, which, by agreement, are made a part hereof, further to 
maintain the issues on its part and to prove user of corporate rights, 
the plaintiff offered in evidence to the jury the following deeds: A 
deed, dated September 18th, 1872, fregm C. C. Meador et al., trustees, 
&e.. to William F. Holtzman, to secure a loan of $2,000.00, recorded 
in Liber 696, at folio 488, of the land records of the District of Colum- 
bia: alsoa deed from William F. Holtzman, trustee, to C. C. Meador 
et al., dated November 9th, 1874, recorded in Liver 765, at folio 340, 
of said land records; also a deed frotn Lb. H. Warner, surviving 
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trustee, to C. C. Me: dor et al., dated November 9th, 1874, and recorded 
in Liber 768, at folio 526, of said land records; also a deed, 
o8 dated November 10th, 187 , from C. C. Meador et al., trustees, 
to William F. Holtzman, to secure a loan of $4,500.00, re- 
corded in Liber 765, at folio 541, of said land records. 

‘T'wo (2) of which deeds are deeds of trust, substantially the same as 
the deed set out in the second bill of exceptions, and the other two 
being releases of said deed in the second bill of exceptions thentioned 
and of the deed of trust mentioned in this bill of exceptipns, bear- 
ing date 18th of September, 1872, and recorded in the land reeords 
of the District of Celumbia, in Liber 696, at folio 488. ' 

But the counsel for the defendant interposed and objected to the 
giving of said dceds in evidence to the Jury : but the court everruled 
the said objection and held that the said deeds might be considered 
in connection with other proofs, and they were then and there read 
in evidence to the jury ; to which ruling and opinion of the court 
and to the reading of said deeds in ey idence the counsel for the de- 
fendant then and there duly excepted, and the exception was at the 

time noted upon the minutes of the court; and the counsel 
3Y for the defendant prays the court to sign and seal this its 
third bill of exceptions, which is accordingly done, now for 
then, this 12 day of May, A. D. 1886. 
A. B. HAGNER. seat.) 


Thereupon, after the evidence set forth in the 1, 4 & 3 bills 
of exception, which, by agreement, are made a part hereof, further 
to maintain the issues on its part and to prove user of corporate 
rights by the said plaintiff, the plaintiff offered in evidence the 
record in the law cause in this court between the above-named par- 
ties to this cause, being law cause No. 17470 in this court.: 

Thereupon the defendant, by its counsel, interposed and objected 
to the admission of said record as evidence of such user; but the 
court overruled the said objection and adtmitted the said: evidence 
to the consideration of the jury: to which ruling and 6pinion of 
the court and to the reading of said record in evidence the counsel 
for the defendant duly excepted, and the exception was at the time 
noted upon the minutes of the court; and the counsel for the defend- 

ant prays the court to sign and seal this its fourth bill of ex- 
40) ceptions, which is accordingly done, now for then, this 12 
day of May, A. D. 1886. 
A. B. HAGN ER. [seaL.] 


Thereupon, after the evidence set forth in the 1, 2, 3, & 4 bills 
of exception, which, by agreement, is made a_ part hereof, the 
plaintiff, to further maintain the issues on its part, offered in evi- 
dence to the jury an original paper-writing, the genuineness of the 
signatures thereto having been first proven, which paper writing is 
in the words and figures ‘following, to wit: 


Incorporation of the Fifth Baptist Church, Washington, D. C. 


We, C. C. Meador, George M. Kendall, John N. Hendetson, Sam- 
uel M. Yeatman, James C. Deatly, and Samuel S. Taylor; of Wash- 


t 


ee 
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ington city, in the District of Columbia, do hereby certify that we 
have been duly elected “trustees of the Fifth Baptist Church of 
Washington City, D. C.” (commonly called “the Island Baptist 
Church ”), and that this certificate is made, signed, and sealed for 
the purposes of obtaining corporate rights and privileges for the 
said “ Fifth Baptist Church,” a religious society worshiping 
41 at present in their church edifice on D street south between 
Four-and-a-half and Sixth streets, in said city of Washing- 
ton, under the provisions of an act of Congress approved May 5, 
1870, entitled “ An act to provide for the creation of corporations in 
the District of Columbia by general law.” 
In testimony whereof we hereunto set our hands and affix our 
seals this twenty-fourth day of August, in the year of our Lord one 
thousand eight hundred and seventy-one. 


©. C. MEADOR. SEAL. | 
JNO. N. HENDERSON, SEAL. 
JAMES ©. DEATLEY. SEAL. | 
GEORGE M. KENDALL. SEAL. | 
SAML M. YEATMAN. SEAL. | 
SAM’L 8S. TAYLOR. | SEAL. | 


Signed, sealed, and delivered in presence of— 
EDM. F. BROWN. 
[Stamp, 5 cents. ] 
County OF WASHINGTON: 

I, Edmund F. Brown, a notary public in and for the county and 
District aforesaid, do hereby certify that © C. Meador, George M. 
Kendall, John N. Henderson, Sam’l M. Yeatman, James C. Deatley, 

and Sam’l 8. Taylor, parties to a certain certificate of incor- 
42 poration bearing date the twenty-fourth day of August, A. D. 

1871, and hereunto annexed, personally appeared before me 
in the county aforesaid, they being personally known to me to be the 
persons Who executed the said certificate, and acknowledged the same 
to be their act and deed for the purposes therein expressed. 

Given under my hand and notarial seal this 24th day of August, 
A. D. 1871. 

[NOTARIAL SEAL. ] EDM. F. BROWN, 
Notary Public. 


District OF COLUMBIA, 88: 

I, Samuel 8S. Taylor, on oath say that I have read the foregoing 
certificate subseribed to under our hands and seals by C. C. Meador, 
George M. Kendall, John N. Henderson, Samuel M. Yeatman, 
James C. Deatley, and myself and know the contents thereof, and 


that the statements therein contained are true in fact. 
* SAMUEL S. TAYLOR. 
Subscribed and sworn to before me this Ist day of May, 1885. 
[ NOTARIAL SEAL. ] RUTLEDGE WILLSON, 
Notary Public. 
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(Endorsed.) 


45 “Charter of the Fifth Baptist Church, Washington city. 
Received for record 11 a. m., September 5th, 1871, and 
recorded in Liber Deeds of Incorporation, folio 153. 


Exam’d by— ) 
S. WOLF, Recorder.” 
(Endorsed.) 


Certificate of incorporation of the Fifth Baptist Church of Wash- 
ington, D. C. ! 

Received for record 9.40 a.m., May 1, 1885, and recorded in Liber 
No. 3, folio 465 ct seq., “ Acts of Incorporation ” for the District of 
Columbia. ce 

GEO. F. SCHAYER, 
Dep. Recorder. 


Thereupon the defendant, by its counsel, interposed and objected 
to the admission of said original paper-writing as evidence and to 
its consideration as evidence by the jury ; but the court overruled the 
objection and said paper-writing was read to the jury, and the 
counsel for the defendant duly excepted to the said opinion and 
ruling of the court, and the exception was at the time noted upon 
the minutes of the court; and the defendant’s counsel prays the 

court to sign and seal this its fifth bill of exceptions, which 
44 is accordingly done, now for then, this 12 day of May, A. D. 
1886, | 
A. B. HAGNER. [seat.] 


Thereupon, after the evidence set forth in the 1, 2, 3, 4, & 5 bills 
of exception, which by agreement are made a part hereof, further to 
maintain the issues on its part, the plaintiff offered evidence 
to the jury tending to show that in the year 1871 it became 
necessary to borrow money upon a mortgage of its property 
in order to complete its church edifice, and that to sécure for ita 
better standing in business or monied circles for this’ purpose its 
finance committee recommended that a special meeting of the church 
be held for the purpose of becoming incorporated under the pro- 
visions of the general incorporation act in force in the District of 
Columbia, approved May 5th, 1870; that such a meeting was held 
pursuant to that recommendation on the 2d day of July, 1871, at 
which meeting the church, which was formerly known as the Island 
Baptist Chureh, resolved to become incorporated under the name 
stated in the certificate aforesaid and elected as its trustees the persons 

named therein, whose term of office was fixed at three (3) years, 
45 and that thereupon the said certificate, which is set forth in the 
fifth bill of exceptions, was prepared, signed by the said trustees, 


.and recorded for the purpose aforesaid ; and thereupon the defendant, 


by its counsel, interposed and objected to the admissibility of said evi- 
dence and the consideration thereof by the jury, but the‘court over- 
ruled the said objection and the said evidence was given to the jury ; 
to which opinion and ruling of the court and to the giving of said 
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evidence to the jury the defendant’s counsel duly excepted and the 
exception was at the time noted upon the minutes of the court; and 
the counsel for the defendant prays the court to sign and seal this 
its sixth bill of exceptions, which is accordingly done, now for then, 
this 12 day of May, A. D. 1886. 


A. B. HAGNER. [seat] 


Phereupon, after the evidence set forth in the 1, 2,3, 4,5, & 6 
bills of exception, which, by agreement, are made a part hereof, to 
further maintain the issues on its part, the plaintiff gave evidence to 
the jury tending to show as follows: 

That its present church edifice was begun about the year 

46 1866 and was completed at a cost of about $22,000.00, exclus- 
ive of the ground; that the property is worth about $30,000.00 

and has been occupied and uscd by the plaintiff's society or con- 
gregation since the year 1867 as its place of religious worship, and 
that during the period covered by this suit its actual church mem- 
bership, consisting, as in all Baptist churches, of persons who have 
been baptized after a proffession of faith, numbered about four hun- 
dred persons, exclusive of the persons attending service there as 
members of the congregation who were not members of the church. 

That in the year 1872 the defendant erected upon the parcel of 
ground immediately adjoining plaintiff's said premises on the west 
and during the period covered by the declaration maintained an en- 
gine-lhouse and machine shop, where a large number of locomotive 
steam-engines were housed, fired, propelled back and forth, coaled, 
watered, repaired, and otherwise used ; that when ground was first 
broken for the erection of these works the plaintiff advised the com- 


pany that if put there they would prove a nuisance ruinous to the i 

, plaintiff, and protested against their erection there and urged at 

47 thecompany either to locate them elsewhere or, if this could not | 
be done, to purchase the church property and enable the plaintiff | 

to remove; that the company paid no heed to the plaintiff's protest, 

but proceeded to erect its said works upon the eastern building line 


of its own premises, within five and a half feet from plaintiff’s 3 
church building, and that it constructed upon its said engine- 
house and during said period maintained sixteen smoke-stacks, | 
lower in height than the windows of main audience-room of plain- | 
tiff’s said building, and distant, the nearest of them, less than : 
sixty feet from said windows, and the others in a semicircular curve, 
at gradually increasing distances, but none so distant as to be en- 
tirely out of range of the church windows. 
The plaintiff further introduced evidence tending to prove that 
during the period covered by its suit the plaintiff was accustomed to 
hold services in its said building three umes on every Sabbath day, to 
wit, Sunday-school exercises commencing at Y o'clock a. m., preach- 
ing at 11 o'clock a. m., and again at balf past seven or eight o'clock 
p.m.; that services at night were regularly held therein on 

48 Wednesday evening of every week and on the first Tuesday and 
Friday evenings of every month, and at intervals protracted 
religious meetings, continuing from four weeks to three months, 
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were held every night in the week except Saturday nights; 
that during the entire period covered by this suit all of said 
services were ordinarily and habitually interrupted and dis- 
turbed by the hammering noises in the defendant’s'said work- 
shops, by the rumbling of engines passing in and out of 
the same, and by the blowing off of steam from said engines, 
&e.; that these noises were of such a character at times as to 
prevent members of the congregation sitting in the parts of 
said church most distant from said shops from hearing anything 
that was said, and also in the Sunday school, making it impossible 
for the teachers and scholars to hear each other; that the operation 
of blowing off steam from said engines, occupying from five to fif- 
teen minutes in duration, frequently compelled the pastor to sus- 
pend his remarks while the noise created thereby was at its height, 


and that said operation was of ordinary and — occurrence on Sun- 
days as wellasatothertimes, at night as well as during the day; 
49 that in the summer time, when the windows of said church were 


opened for the purpose of admitting air, during the period em- 
braced in said suit, smoke, cinders, and dust were thrown from the 
smoke-stacks of said engine-houses into said windows, settling upon the 
pews and furniture in considerable quantities, and soiling the cloth- 
ing of the occupants of said pews; that said smoke was accompanied 
by an offensive and disagreeable odor, greatly annoying said con- 
gregation, and was frequently sufficient in quantity to cloud the 
audience-room, and that said charch would have been greatly re- 
lieved either by locating said works in a different part of defendant’s 
said premises or by raising said stnoke-stacks as high as the roof of 
said chureh building, and that the latter improvement .could have 
been effected at slight cost and would have increased the draft of 
said smoke-stacks. 

The plaintiff turther introduced evidence tending to show that 
Virginia avenue and D street south form a junction or gradually 
merge into each other in front of defendant’s said premises; that in 
order to reach its works on its said premises the defendant con- 

structed and during the period embraced in this suit maintained 
90 = and used a lateral track orsiding leading tosaid works from Vir- 

ginia avenue,along which avenue alone said defendant was au- 
thorized by the act of Congress granting its right of way in the Dis- 
trict of Columbia to construct its tracks, and ‘that said lateral track 
or siding leaves said Virginia avenue and enters. upon and crosses 
a part of said D street, though not across its entire width, and 
possess over the sidewalk of said D street into defendant’s said works 
ata distance of about one hundred feet from the door of plain- 
tiff’s said church building; that defendant’s locomotives daily 
and nightly stand at the entrance of defendant’s said premises, 
with their cow-catchers protruding several feet beyond the en- 
closure, and are sometimes permitted to stand clear ‘across the 
sidewalk of said D street at said distance from the ehiirch door, 
along which sidewalk two-thirds of plaintiff’s congregation were 
and are compelled to pass in going to and from said chureh, and 
that access to said church building was thereby marae and ren- 
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dered dangerous; that on several occasions members of said church 

and congregation narrowly escaped being run over by the sud- 
ol den starting of. said locomotives without note or warning; 

that plaintiff’s congregation has been thereby diminished ; 
that attendance upon the Sunday school of said church had been 
decreased thereby during said period by about one-fourth; that 
said Sunday school was a source of revenue to the plaintiff, and 
that the revenue derived from said Sunday school was proportioned 
to the attendance thereon. 

The plaintiff also introduced evidence tending to prove that the 
defendant constructed and during the period embraced in the suit 
maintained its engine-house upon the eastern building line of its 
premises, immediately adjoining the church property, with its roof 
sloping downwards toward said church property, without gutters or 
other appliances for carrying off the water from said roof, and that 
for the entire period covered by said suit all the water falling upon 
about six thousand square feet of the roof of said engine-house was 
drained off and discharged upon the property of the plaintiff, 
creating dampness, frequently flooding its premises, and causing the 
timbers in the west wall of the church building to rot and decay 

and requiring the same to be renewed. 
52 It was thereupon stipulated and agreed that reference to-the 

said record in law causes No. 17470 and 21760 might be made at 
any time as part of this bill of exceptions with the same foree and 
effect as if the same had been embodied herein; and it was further 
conceded that the amount of the judgment in said cause in favor | 
of the plaintiff and against the defendant, $4,500.00, with interest 
thereon to the date of payment, amounting in all to the sum of 
$5,641.00, was paid by the defendant to the plaintiff on or about the 
Sth day of June, A. D. 1885. ‘, 

It was also agreed by counsel that the original charter of the de- 
fendant, granted by an act of the Legislature of the State of Mary- 
land approved May 6th, 1855, and all aets of Congress relating 
thereto and amendatory thereof may be read in the hearing of this 
cause from the printed books of statutes as a part of the case. 

Thereupon the plaintiff rested, and the counsel for the defendant 
moved the court to instruct the jury to render a verdict in favor of 

the defendant, but the court denied said motion and refused 
53 to so direct the jury; thereupon the defendant, by its counsel, 

duly excepted to the said ruling and opinion of the court, 
and the exception was noted at the time upon the minutes of the 
court; and the defendant, by its counsel, prays the court to sign 
and seal this its seventh bill of exceptions, which is accordingly 
done, now for then, this 12th day of May, A. D. 1886 

A. B. HAGNER. [seat] 


Thereupon, after the evidence set forth in the 1, 2, 3, 4,5, 6, & 7 
bills of exception, which, by agreement, are made a part hereof, the 
defendant gave evidence to the jury tending to show as follows, to 
wit: That said car and repair shops of the defendant were well and 
skillfully constructed and well adapted for the purposes for which 
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they were used, and that in the management and occupation of the 
same no more noise, dust, cinders, smoke, &c., had been -made and 
created than was a necessary incident to the careful and skillful 
management of the said works, and that its engines anid tracks 
were skillfully and cerefully made, laid, ecnstructed, and operated, 
and that the workmen employed in and about the said 
54 engine-house and repair shop were skillful and careful men, 
and that especial pains were taken that no more noise. 
should be made on Sundays than was absolutely necessary and es- 
sential to the proper management of the business of the-defendant 
connected with said engine-house and car shop; that said engine- 
house contained sixteen stalls or places for locomotive engines to 
stand in, and each stall was provided with a track to enable the en- 
gines to be conveniently run in and out. Over each stall there is a 
chimney, the smoke-stack cap of each smoke-stack being eight (8) feet 
and ten (10) inches above the roof of the said engine- -house, and the 
top of the stack being eighteen (18) inches below said cap; and the 
defendant produced a map showing the engine-house and car shop 
and the locality immediately about the church and giving the 
distances, which map is filed in the bill of exceptions in law 
cause No. 21760 and marked “ Exhibit A with Bill of Exeep- 
tions;” that the paved footway in front of the property of the 
defendant, The Baltimore and Potomac Railroad ‘Company, 
55 is ten feet six inches wide, and that the distance between 
the fence and the paved footway or parking was sixteen (16) 
feet six (6) inches, and that the length of a locomotive engine, such 
as was used at the time, was about (50) fifty feet, and that when the 
locomotive engine was taking water, which occurred about thirty 
times a day and required four or five minutes each timé, the cow- 
eatcher would protrude about five (5) feet bevond the building line 
or fence, and that it would reach to within about eleven (11) feet of 
the inner line of the paved footway, and that the distance from the 
point where the track of this defendant leading into its engine- 
house crosses the sidewalk to the door of the church is one hundred 
(100) feet. 

And upon examination of the defendant’s witnesses artnas testi- 
mony was adduced tending to show that the lateral track leading 
into the defendant’s works extends across D street ; that the defend- 
ant’s locomotives, during the period covered by this suit, went into 
and out of said works, crossing D street each time, from forty to sixty 

times a day; that, either by locating the water stand- -pipe 
56 further back from D street or by watering the engines when 

they entered the yard, before they were turned around, the 
standing of engines at the entrance of the defendant’s premises with 
their cow-catchers protruding into D street, complained of by the 
plaintiff, could have been obviated, though the latter method would 
have been attended with some cost of time and convenience to the 
defendant, and that the chimneys upon the round-house could have 
been raised fifteen feet higher at a cost of from to $10 to $15 each ; 
but that none of these changes were made. 

The defendant, further to maintain the issues on its part, gave 
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evidence tending to show that in the summer following the decision 
of the Supreme Court of the United States in said law cause No. 
17470 its officers set about looking for a site to which it might 
remove its said repair shops and engine-house, which is the sub- 
Ject-matter of complaint in this cause, and that some time in 1884, 
the following year, a site was finally selected; that considerable 

difficulty and delays had been experienced in acquiring title 
o7 to the proposed new site by reason of defective titles and non- 

resident, infant, and non-compos owners; that in one instance 
suit had been necessary to perfect title to a part of the ground 
in question, which suit had been instituted in the early part of the 
year 1886, and was nearly completed ; that the company had at the 
date of the trial acquired title to nearly all the lots, and that there 
were fair grounds for believing that satisfactory title to the remain- 
der would soon be obtained; that no step to exercise the power to 
condemn the needed ground had been taken; that the entire work 
of removal could be accomplished within three months when a site 
was obtained, and that the cost would be in the neighborhood of 
$100,000.00 and upwards. 

Thereupon, all the testimony on both sides being closed, the de- 
fendant, by it- counsel, moved the court to instruct the jury to ren- 
der a verdict for the defendant, but the court refused to grant said 
motion; to which ruling and opinion of the court the defendant's 
counsel duly excepted, and the exception was at the time voted upon 

the minutes of the court; and the defendant, by its counsel, 
oS prays the court to sign and seal this its eighth bill of excep- 
tions, which is accordingly done, now for then, this 12 day 
of May, A. D. 1886. | 
A. B. HAGNER. = [seat] 


9 


Thereupon, after the evidence set forth in the 1, 2, 3, 4, 5,. 


6,7, & 8 bills of exception, which, by agreement, are made a_ part 
hereof, the counsel for the plaintiff prayed the court to instruct the 
jury as follows, to wit: 

If the jury find from the evidence that the church property of the 
plaintiff, described in the declaration, was acquired and held asa 
place of religious worship by said plaintiff before the engine-house 
and repair shop of the defendant were built, and that said engine- 
house and repair shop during the three vears immediately preeed- 
ing the. filing of the declaration, as they were used by the defendant, 
rendered it impossible for the plaintiff to occupy its building, with 
comfort, as a place of public worship; that the hammering in the 
shop, the rumbling of the engines passing in and out from the en- 
gine-house, the blowing off of steam, and the smoke from the chim- 

neys, with its cinders, dust, and offensive odors, created during 
59 said period a constant and serious disturbance of the religious 

exercises of the church; that the noise was frequently so 
great that the voice of the pastor while praying or preaching could 
not be heard; that the chimneys of the engine-nouse were during 
the three years embraced in this suit allowed to continue lower In 
height than the windows of the church, and that smoke and cinders 
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from them were thrown into the church in such quantities as to 
cover the seats with soot and soil the garments of the worshipers ; 
that disagreeable odors, added to the noise, smoke, and cihders, ren- 
dered the place uncomfortable as a place of worship and unsuitable 
for the purposes to which it was devoted, then the plaintiff is, as a 
matter of law, entitled to recover, and it is the duty of the Jury to 
measure in damages the extent of the injury suffered by the plain- 
tiff from these various grievances during the three years imme- 
diately preceding the bringing of this suit. | 
To the granting of which prayer the counsel for the:defendant 
objected, but said objection was overruled, and the said prayer was 
by the court allowed and read to the jury; whereupon the 
60 defendant, by its counsel, duly excepted to the granting and 
reading of said prayer,and the said exception was at the time 
noted upon whe minutes of the court; and the counsel ‘for the de- 
fendant prays thescourt to sign and seal this its ninth bill of excep- 
tions, which is accordingly done, now for then, this 12th day of May, 
A. D. 1886. | 
A. B. HAGNER. [seat] 


Thereupon, after the evidence set forth in the 1, 2, 3, 4, 5, 6, 7, 
§ bills of exception, which, by agreement, are made a part hereof, 
the counsel for the plaintiff prayed the court to instruct the jury as 
follows, to wit: 

“In the estimate of damages the plaintiff is entitled to recover 
because of the inconvenience and discomfort caused to the congre- 
gation assembled, if you find such inconvenience and discomfort to 
have been occasioned, thus tending necessarily to destroy the use of 
the building for the purposes for which it was erected and dedicated. 
The congregation had the same right to the comfortable enjoyment 
of its house for church purposes that a private gentleman has to 

the comfortable enjoyment of his own house, and it is the 
61 discomfort and annoyance in its use for those purposes for the 

three years covered by this suit which is the primary consid- 
eration in allowing damages. There may be no arithmetical rule 
for the estimate of damages. There is, however, an injury, the ex- 
tent of which the jury may measure.” 

To the granting of which praver the counsel for the defendant 
objected, but said objection was overruled, and the said prayer was 
by the court allowed and read to the jury; whereupon the defend- 
ant, by its counsel, duly excepted to the granting and reading of 
said prayer, and the said exception was at the time noted upon the 
minutes of the court; and the counsel for the defendant prays the 
court to sign and seal this its tenth bill of exceptions, which is ae- 
cordingly done, now for then, this 12th day of May, A. D. 1886. 

A. B. HAGNER. [seat.| 


Thereupon the defendant, by its counsel, prayed the court, upon 
the testimony set forth in the Ist, 2d, 3d, 4th, 5th, 6th, 7th, 

62 Sth bills of exception, which are hereby referred to as a part 
of this exception, to instruct the jury as follows: 
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The defendant possessed the lawful right to select this location 
and to construct, maintain, and use thereon such engine-houses and 
other works in the city of Washington as were necessary and expe- 
dient for the construction, maintenance, and repair of its railroad, 
engines, &c., and to use and occupy the said premises for that pur-° 
pose, and if the jury shall find from the evidence that the defendant, 
in such occupation and use of its property and management of its 
business, exercises such reasonable care as a person of ordinary 
prudence and caution would exercise under like circumstances the 
‘| defendant is not liable for any damages, and the verdict must be for 
: the defendant. 

But the court refused to grant said prayer and allow the same to 
be read to the jury; to which opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the exception was at 
the time noted upon the minutes of the court ; and the defendant’s 

counsel prays the court to sign and seal this its eleventh bill 
65 of exceptions, which is accordingly done, now for then, this . 
12 day of May, A. D. 1886. 


A. B. HAGNER. [seat] 


Thereupon the defendant, by its counsel, prayed the court, upon 
the testimony set forth in the Ist, 2d, 3d, 4th, Sth, 6th, 7th, Sth bills 
of exceptions, which are hereby referred to asa part of this excep- 
tion, to instruct the jury as follows : | 

“ The plaintiff cannot recover of, the first, second, and third counts 

- of the declaration, for discomfort and annoyance to the congrega- 
tion.” 

But the court refused to grant said prayer and allow the same to 
be read to the jury; to which opinion and ruling of, the court the 
defendant, by its counsel, duly excepted, and the exception was at 
the time noted upon the minutes of the court; and the defendant’s 
counsel prays the court to sign and seal this its twelfth bill of ex- 
ceptions, which is accordingly done, now for then, this 12 day of 
May, A. D. 1886. 

A. B. HAGNER. § [seat.] 


Thereupon the defendant, by its counsel, prayed the court, upon 
the testimony set forth in the Ist, 2d, 3d, 4th, 5th, 6th, 7th, 


64 Sth bills of exception, which are hereby referred to as a 
part of this exception, to.instruct the Jury as follows: 
: “The defendant was authorized by law to use and maintain the 


the turnout or siding leading from its main track on Virginia 
avenue tu the car shop or engine-house during the period covered 
by the declaration.” 

But the court refused to grant said prayer and allow the same to 
be read to the jury; to which opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the exception was at 
the time noted upon the minutes of the court; and the defendant’s 
counsel prays the court to sign and seal this its thirteenth bill of 
exceptions, which is accordingly done, now for then, this 12 day of 
May, A. D. 1886. 

: A. B. HAGNER. [seat] 
4-—122 | 
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Thereupon the defendant, by its counsel, prayed the court, upon 

the testimony set forth in the Ist, 2d, od, 4th, Sth, 6th, 7th, 

65 8th bills of exception, which are hereby referred to as a part 
of this exception, to instruct the jury as follows 

“Even if the defendant had no lawful authority to maintain and 
use the turnout leading from its main track to the said engine- 
house the plaintiff, on the pleadings and evidence, cannot recover 
any damages which the jury may find resulted from tlie use of such 
turnout by the defendant.” 

But the court refused to grant said prayer and allow the same to 
be read to the jury; to which opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the exception was at 
the time noted upon the minutes of the court; and the defendant’s 
counsel prays the court to sign and seal this its fourteenth bill of 
exceptions, which is accordingly done, now for then, this 12 day 
of May, A. D. 1886. 

B. HAGNER. [seat] 


Thereupon the counse! for the defendant prayed the court, upon 
the testimony set forth in the Ist, 2d, 5d, 4th, Sth, 6th, 7th, 
66 Sth bills of exception, which are hereby referred to as a 
part of this exception, to instruct the jury as follows : 
‘The defendant is entitled to a verdict, because the incorporation 
of the plaintiff has not been proven sufficiently.” 

But the court refused to grant said prayer and allow the samé to 
be read to the jury; to whieh opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the exception was at 
the time noted upon the minutes of the court; and the defendant’s 
counsel prays the court to sign and seal this its fifteénth bill of 
exceptions, which is accordingly done, now for then, this 12 day 
of May, A. D. 1886. 

A. B. HAGNER.: [stat] 


Thereupon the defendant, by its counsel, prayed the court, upon 
the testimony set forth in the Ist, 2d, 3d, 4th, 5th, 6th, 7th, 8th 
bills of exception, which are hereby referred to as a part of this bill 
of exceptions, to instruct the jury as follows: 

“The jury, in estimating damages, cannot estimate anything for 

depreciation to or diminution of income by the loss of 
67 scholars, if they should find that there was such loss at- 
tending upon the Sunday school.” 

Which instruction the court, with the consent of the plaintiff, 
granted. 

And thereupon the defendant prayed the court to furthier instruct 
the jury as follows: 

“The jury are instructed that the plaintiff on the slendiags and 
evidence cannot recover any damages which the jury may find re- 
sulted from the use of the turnout leading froin the main track on 
Virginia avenue into the round-house.” 

But the court refused to grant said prayer and allow the saime to 
be read to the jury ; to which opinion and ruling of the court the 
defendant, by its counsel, duly excepted, and the exception was at 
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the time noted upon the minutes of the court; and the defendant’s 
counsel prays the court tosign and seal this its sixteenth bill of ex- 
ceptions, which is accordingly done, now for then, this 12 day of 
May, A. D. 1886. 

A. B. HAGNER. [seat] 


68 Thereupon the defendant, by its counsel, prayed the court, 

upon the testimony set forth in the Ist, 2d, 3d, 4th, Sth, 6th, 
7th, 8th bills of exception, which are hereby referred to as a part of 
this exception, to instruct the jury as follows: 


If the jury find from the evidence that the water from the roof 
of the chureh building or any part of it was conducted to or 
otherwise fell upon the surface of the ground alongside of the 
church there can be no recovery on account of any injury to 
the church for water falling from the roof of the round-house or 
repair shop in question onto the plaintiff’s property.” 

But the court refused to grant said prayer and allow the same to 
be read to the jury; to which opinion and ruling of the court.the 
defendant, by its counsel, duly excepted, and the exception was at 
the time noted upon the minutes of the court; and the defendant's 
counsel prays the court to sign and seal this its seventeenth bill of 
exceptions, which is accordingly done, now for then, this 12 day of 
May, A. D. 1886. 

A. B. HAGNER. [seat.| 


69 Thereupon the defendant, by its counsel, p-ayed the court, 

upon the testimony set forth in the Ist, 2d,5d, 4th, 5th, 6th, 
7th, Sth bills of exeeption, which are hereby referred to as a part of 
this exception, to instruct the jury as follows: 

If the jury shall be satisfied from the evidence that the plaintiff 
is entitled to a verdict, then in estimating damages they may take 
into consideration the payment by the defendant to the plaintif of 
the sum of $5,641 for the jadgment in the first case, being law No. 
17470, and the judgment against the defendant in the second case, 
being law No. 21760. 

Sut the court refused to grant said prayer, except with the quali- 
fication and modification following, to wit: 

But the fact of such previous recoveries against tlhe defendant is 
not admissible for the purpose of reducing the amount of damages, 
if any, to which the jury may find the plaintiffs are justly entitled 
in the present action. 

To which ruling of the court the defendant, by its counsel, 

70 duly excepted, as well to the refusal to grant said prayer as 
asked as to the granting of said prayer with the qualification 

and modification thereunto made; which exception was at the time 
noted upon the minutes of the court, and the defendant’s counsel 
prays the court to sign and seal this its eighteenth bill of excep- 
tions, which is accordingly done, now for then, this 12 day of May, 


A. D. 1886. | 
A. B. HAGNER. [seAt.] 


i ee - 
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The foregoing exceptions settled by counsel, May 10, 1886. 
ENOCH TOTTEN, For Def’t. 

J. J. DARLINGTON, For Plaintiff. 

Monpay, October 4th; 1886. 


Proceedings before the supreme court of the District of C ‘olumbia, 
sitting in general term, commencing on the first Monday, fourth 


day, of October , 1886. 
Present: Chief Justice Cartter and Justices Cox and Merrick. 
* ” * * + s * 
Tuurspay, October 28th, 1886. 
Session resumed pursuant to adjournment. 


71 Present: Chief Justice Cartter and Justices Cox and Mer- 
rick. 
* . * + * * * 
Frera Baprist CHourcu ) 
ce 
Us. ‘ —r ’ _ 
> 21760 and 24529... Law. 


JALTIMORE AND Poromac RAILROAD 
COMPANY. J 


Argued on behalf of plaintiff by Mr. Darlington until aidjourn- 
ment, to be resumed to-morrow by Mr. Totten. 


Iripay, October 29, 1886. 


Session resumed pursuant to adjournment. 


Present: Mr. Chief Justice Cartter and Justices Cox and Merrick. 


x? ~ > yA * * x 
Mrera Baprisr CHurcn 
vs. i ae - ‘ 

21760 and 24529.- Law. 


BALTIMORE AND PoTromMAac RAILROAD | 
(“OMPANY. 


Argument coneluded by Mr. Totten on behalf of defendant. 


Court takes — to consider. 
' Monpay, November 1, 1886. 
Session resumed pursuant to adjournment. 
72 Present: Chief Justice Cartter and Justices Cox arid Mer- 
rick. 
* * K * 7 * ¥ 


hirru Baptist Courcn 
Us, 
BALTIMORE AND Potromac RatILRoap 
COMPANY. 


21760 and 24529; Law. 


— — — a a 


Opinion, verbal, by the chief justice, affirming judgments below, 


* * * a * ~ * 


at A i i: i 


i 
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‘Turspay, November 30th, 1886. 


Session resumed pursuant so adjournment. 
Present: Chief Justice Cartter and Justices Cox and Merrick. 


~ o*K * * * * * 


Tue Fiera Baptist Caurcn of WasHtneTon, ) 


D. C., | 21760 and 24529. 
vs. > At Law. 
THe BALTIMORE AND Poromac RarLroap Com- 
PANY. 


These causes, though not consolidated, having been argued by coun- 
sel on both sides and submitted to the court here upon the record from 
the special term and duly examined by the court, it is thereupon, 

because it seeing to the court here that there is no error in 
70 the records and proceedings or in the judgments of the special 

term, here now considered that the said judgments be, and 
they hereby are, affirmed with costs, to be taxed by the clerk, and 
that the plaintiff have executions thereof now as of November 1, 
1886. , 


74 (Copy.) 
Filed Dee. 1, 1886. RK. J. Meigs, clerk. 


In the Supreme Court of the District of Columbia, the Ist day of 
December, 1SS86. 


Tue Fiera Baptist Cuurcu or Wasuineron, D. C., ie 
by its Trustees, ' No. 24599. 
vs, oar 
THe Bartimore AND Potomac RarLroap seater! In Error. 

Know all men by these presents that we, The Baltimore and Po- 
tomac Railroad Company and J. Donald Cameron, are bound unto 
the above-named The Fifth Baptist Church of Washington, D. C., 
in the sum of fourteen thousand dollars, to be paid to the said Fifth 
Baptist Church of Washington, D. C., his executors or administra- 
tors; to which payment, well and truly to be made, we bind our- 
selves and each of us, jointly and severally, and our and each of 
our heirs, executors, and administrators, firinly by these presents. 

Sealed with our seals and dated this first d iy of December, LSS6. 

Whereas the above-named The Baltimore and Potomac Railroad 
Company has prosecuted its writ of error to the Supreme Court of 
the United States to reverse the judgment rendered in the above 
suit by the said supreme court of the District of Columbia : 

Now, therefore, the condition of this obligation is that if the above- 
named The Baltimore and Potomac Railroad Company shall pros- 
ecute its said writ of error to effect and answer all damages and 
costs if it shall fail to make good its plea, then this obligation shall 
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be void; otherwise the same shall be and remain in full force and 
virtue. : 
j seal of Def’t. ] : 
ODEN BOWIE, jones .| 
Pres’t B. & P. R. R. Cea. 
J. D. CAMERON. — [seAr.] 


Sealed and delivered in presence of— 


[SEAL. ] 
Approved this Ist day of Dec., A. D. 1886. 
D. K. CARTTER, Ch’f Just. 
75 Unirep Srares or AMERICA, 8s: 


The President of the United States to the chief justice and justices 
of the supreme court of the District of Columbia, Greeting :. 


secause in the record and proceedings, as also in the rendition of 
a judgment in a plea which is in the said court, before you, be- 
tween The Fifth Baptist Church of Washington, D. C., plaintiff, and 
The Baltimore and Potomac Railroad Company, defendant, being 
law cause No. 24529, a manifest error hath happened, to the. great 
damage of the said defendant, as by its complaint appears, and 
it being fit that the error, if any hath happened, should be duly cor- 
rected and full and speedy justice done to the parties aforesaid in 
this behalf, therefore you are hereby commanded, if judgment be 
therein given, under your seal, distinetly and openly, to send the 
record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that vou have the same at Washington on the second. Mon- 
day of October next, in the said Supreme Court to be then and there 
held, that, the record and proceedings aforesaid being inspected, the 
said Supreme Court may cause further to be done therein to correct 
that error what of right and according to the law and custom of 
the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this Ist day of December, in the year of our: Lord 
1886, and of the Independence of the United States the 111th. 


[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk. 


Disrricr oF CoLtumpta, To wit: ; 
To the Fifth Baptist Church of Washington, D. C.: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the District of Columbia, 
wherein The Baltimore and Potomae Railroad Company is plaintiff 
an] you are defendant, to show cause, if any there be, why the judg- 
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ment in the said writ of error mentioned should not be corrected, 
so that speedy justice be done the parties in that behalf. 
Db, K. CARTTER, 
Chief Justice of the said Supreme Court of the 
District of Columbia. 


Due service of above citation admitted this 1st dav of December, 


1886. 
J. J. DARLINGTON, 
Att'y for Def’t in Error. 
76 AUTHENTICATION OF RECORD. 


Clerk's Certificate. 


CLERK’s OFFICE, 
SUPREME Court OF THE DistTRIcT OF COLUMBIA. 
I, Return J. Meigs, clerk of the said court, do hereby certify that 
the writings annexed to this certificate are true copies of originals 
on file and of record in said office, and that said originals together 
constitute the record of the proceedings of said court in this cause. 
Witness my hand and the seal of said court this 25 day of Feb- 
ruary, 1887. 
[Seal Supreme Court of the District of Columbia. | 
R. J. MEIGS, Clerk, 
J. R. YOUNG, 
Assistant Clerk. 


J... 
apy ¢ 
7 


Justice's Certificate. 


I, David K. Cartter, chief justice of said court, do certify the fore- 
going attestation by R. J. Meigs, clerk of the said court, to be in due 
form. 

Witness my hand and seal this 25 day of February, 1887. 

D. K. CARTTER, [seat] 
Chief Justice. 


Clerk's Certificate to Justice's Official Character. 


I, Return J. Meigs, clerk of said court, hereby certify that David 
K. Cartter, whose genuine signature is subscribed to the foregoing 
certificate, was at the time of signing and attesting the same chief 
justice of said court, duly commissioned and qualified. 

Witness my hand and the seal of said court this 25th day of Feb- 
ruary, 1887. 

[Seal Supreme Court of the District of Columbia. } 


R. J. MEIGS, Clerk, 
By J. R. YOUNG, 
Assistant Clerk. 
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pany, plamntib in error, by ch Potten, its attornev,and savs that 
In the record and proceedings in the above-entitted cavse there is 
manifest error. as follows. to wit 

hirst. The supreme court of the District Columbia, in ceneral 
term, erred iho atlirming the Judgment erreult court df said 
Distriet : 

Second, The said supreme court vrenerat term, erred in dflirm- 
bag the ruling Of sald cireu LEE eke bOOW uy e instructions-to the 
jury praved for by the plaimtul and mention ind set forth an the 
Sth and LOth exceptions : 

Third. The said supreme court eneral term. erred in atlirm 
Ine the ruline@ of the sat err | “Ihe erant the several 

fstructilols f | LIT V pol t) pepeMaanel. 
is leon Phe said supreme court, 1 general term, erred in 
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Supreme Court of the United States. 
OCTOBER TERM, 1890. 
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THE BALTIMORE AND Potomac 
RAILROAD COMPANY. 
Plaintiff in Error. \ Nos. 121 and 122. 
Vs. 
Tue Firtu Baptist Cuurcn or | 
WasniIneton, D. C. 


Brief for Plaintiff in Error. 


These two actions are substantially alike. They 
were brought to recover damages for an alleged con- 
tinued nuisance; the first covers the’ period from 
March 24, 1877, to March 24, 1880, and the second 
the period from June 11, 1880, to June 11, 1883. One 
brief will be sufficient in the twocauses. The refer- 
ences are to the pages of the record in cause No. 121, 
unless otherwise indicated. 


Statement of the Cases. 


The complaint of the plaintiff is, that after its 
church bnilding had been partially erected, the de- 
fendant constructed along side of it a round-house 
and machine-shop for housing and repairing its loco- 
motive engines, and that by the noises created 
therein, and by the smoke and cinders from the 
engines and chimneys of the shops, which entered 


~) 
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the meeting house, the congregation was disturbed 
and the building was soiled and damaged. 


The declaration consists of four counts—-the first 
proceeds on the ground of smells, noise, and so forth, 
from the locomotive engines moving back and forth, 
and while in the vard and the noise from the ham- 
mering in the repair-shop; the second proceeds:on 
the ground of obstructions to the congregation and 
Sunday-school children, caused by the unlawful con- 
struction and use of a side-track leading from the 
main track on Virginia avenue into the yard; the 
third proceeds on the ground that the chimneys’ on 
the machine-shop were improperly constructed Gn a 
level with the windows of the church and cast smoke, 
cinders, and so forth, into the windows of the church 
building, thus annoying the congregation and injur- 
ing the building; and the fourth charges that: the 
roof of the shop was so constructed as to discharge 
water upon the church property, thereby inflicting 


’ 


damage upon it. 

The defendant pleaded five pleas, the first of which 
denied the corporate existence of the plaintiff, and 
the second was the plea of not guilty; the others are 


not now material. : 


These suits are the second and third of the ‘kind 
between these parties. The ‘first resulted in a ver. 
dict and judgment for 34,500 against the defendant, 
in June 1879. This judgment was subsequently af- 
firmed in this court (108 U. 8. 317). and, was on the 
dth of June, 1883, paid by the defendant, The 


whole amount paid, principal and interest, was the 
sum of 35,641 (24). 


At the trial the plaintiff, defending itself against 
the plea denving its corporate existence, offered 
in evidence a certified copy of the record of a cer- 
tificate of incorporation (12) which had been made 
and filed, ina feeble attempt at a compliance with 
the requirements of the act of Congress on that sub- 
ject. This certificate was originally made in 1871, 
but it was without an affidavit, as required by law. 
An aflidavit was added May 1, 1885, long after 
the institution of the latest of these actions and 
it was recorded on the same day (12.) It offered 
(18) in evidence the original of this certificate, upon 
proof of the genuineness of the signatures there 
to, and to fortify this proof several deeds of trust 
and two releases of such trust deeds were offered 
in evidence to show «user; proof was also given 
to the jury tending to show that the plaintiff had 
previously been a church society and was known as 
the ‘‘Island Baptist Church ;° that **a meeting of 
the church’’ was held July 2, 1871, at which meet- 
ing it was resolved to incorporate the church under 
the general statute, and that the trustees named in 
the certificate were elected, and that their term of 
office was fixed at three years(20). All of this evi- 
dence was admitted, notwithstanding the objections 
of defendant's counsel. 

After this evidence, as to the creation of the cor- 
poration, the defendant gave other evidence tending 
to establish the allegations in the declaration, and 
the defendant gave evidence in its own defense. (See 


pp. 20 to 25.) 
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After the plaintiff had coneluded its evidence in 
chief, counsel for the defendant asked the court to 
direct a verdict for the defendant, which was denied. 
This motion was renewed at the close of all the testi- 
mony, and was again denied. 


The first of these causes resulted in a verdict:and 
judgmeat for the plaintiff, March 24, 1886, (10) for 
the sum of $6,000; in the second the verdict was for 
the additional sum of 87,000, and was rendered on 
the 22d of April, 1886, (8). These trials took place 
during the same term of the court, and six of the 
jurors, who sat on the first trial (10) were in the jury 
box in the second (8. ) : 

The first cause had been tried once before: at a 
former term, and the plaintiff had a verdict’ and 
judgment, but on appeal to the general term the 
judgment wus reversed for errors of law (4 Mackey, 
43), and a new trial was granted. 


[t is claimed by the plaintiff that the property is 
worth about 880,000, including both lot and build- 
ing (21.) 

Should these two judgments be affirmed ‘here, 
and should the rule recently declared by the:court 
below to the effect that judgments in actions sound- 
ing in tort draw interest from the date of rentlition 
remain undisturbed, the contributions by the plain- 
tiff in error for the benefit of the defendant in ‘error, 
by means of these three suits alone, will amount to 
more than two thirds of the value of the property as 
estimated by the plaintiff's witnesses. , 
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Assignment of Errors. 


The court below erred as follows: 

First. By refusing to direct a verdict in favor of the 
defendant as requested,—the incorporation of plain- 
tiff not having been proven, and the action not hav- 
ing been brought in the assumed name of the church, 
and in refusing to grant the prayer (28) of the plain- 
tiff to the effect that the incorporation of the plain- 
tiff had not been proven ; 

Second. By admitting evidence to the jury to prove 
the previous agreements and acts of the church so- 
ciety in reference to incorporation, in aid of the de- 
fective certificate ; | 

Third. Inadmitting as evidence on the issue joined 
on the plea of the defendant, denying corporate ex- 
istence, the original certificate of incorporation, and 
the record of the amended certificate of incorpora- 
tion; 

Fourth. Inadmitting in evidence thé various deeds 
and the record of the judgment in the former cause 
to show wser: 

Fifth. By giving to the jury, at the request of the 
plaintiff's counsel, an instruction (25) which contained 
inferences and unfair assumptions of fact, and ex- 
aggerating language, which colored and aggravated 
the case injuriously to the defendant; 

Sizth. By instructing the jury that if they should 
find as a fact that ‘‘inconvenience and discomfort”? 
was caused tothe congregation, then it would follow 
that such inconvenience and discomfort tended ‘‘ne- 
cessarily to destroy the use of the building for the 
purposes for which it was erected and dedicated.” 
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Cause No. 122. 

In addition to the errors of law in the first case, 
the court in the second erred, by directing the jury 
that the former verdicts and judgments could not 
be considered by them ‘‘for the purposes of reduc- 
ing the amount of damages.” 


Points and Authorities. 


Kirst. The plaintiff never was incorporated, and 
never was a body corporate,” as alleged in its decla- 


ration. 


In some cases, Where a corporation has beén cre- 
ated by special statute, proof of wser, or the exercise 
of corporate powers for a long period, may be suffi- 
cient ; but where the existence or non-existence of a 
corporation depends upon the compliance or non- 
compliance with the mandatory requirements of a 
general statute prescribing the necessary proceedings 
forthe creation of corporations, the fact of wsér can- 
not avail to cure the infirmities and omissions of the 
original organization. : 


The plaintiff in this case cannot lawfully maintain 
this suit for two reasons: 

1. In the attempted incorporation only one of the 
essential and indispensable requirements of the 
statute was complied with ; . 

2. The suit is not brought ‘‘in and by the name 
and style assumed’ by the corporation, as the: stat-. 
ute requires it shall be. 


The second section of the act of Congress, entitled 
“An act to provide for the creation of corporations 
in the Districtof Columbia, 16 Stat., 100) approved 
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May 5, 1870. and mentioned in the declaration. isin 


* 


the words and figures following, to wit: 


That it shall be lawful for the members of any 
society or congregation heretofore formed in this Dis- 
trict for fhe purposes of religious worship, and for 
members of any society or congregation which may 
hereafter be formed for the purpose aforesaid, to re- 


_ceive by gift, devise or purchase, a quantity of land 


not exceeding one acre, and to erect and build thereon 
such houses and buildings as they may deem neces- 
sary for the purposes aforesaid, and to make such 
other use of the land, and make such other improve- 
ments thereon as may be deemed necessary for the 
comfort and convenience of such society or congre- 
gation, and such society or congregation May assume 
a name, and elect and appoint any number of trus- 
tees, not exceeding ten, who shall be slyled trustees 
of such sociely OF CONDTE qation by the name assumed; 
and the title to the land purchased, and improve- 
ments made, shall be vested in the trustees by (he 
name and style assumed as aforesaid. 
‘Immediately after the election or appointment of 
trustees by any society or congregation as aforesaid, 
the persons elected or appointed shall make a certifi- 
cate under their hands and seals, stating (he date of 
their election or appointment, the name of fhe socée ty 
orcongregation, avd length of time for which they were 
elected or appointed which shal/be verified by thea flida- 
rifof some one of the persons making the same, and 
Shall be filed and recorded in the oflice of the register 
of deeds in said District, and the said trustees shall 
hold their office for and during the period stated in 
the certificate aforesaid. At the expiration of their 
term of service, and forever thereafter at the expira- 
tion of the term of service of any trustee elected or 
appointed as aforesaid, the said society or congre- 
gation shall eleet or appoint successors, who shall 
in like manner continue in office for such period as 
may be limited by the society or congregation; and 
a certificate of their appointment or election shall be 
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made by the trustees whose term of service shall have 
expired, which shal/ be verified by affidavit, and filed 
and recerded as provided in the election of officers 
in the first instance. 


‘“The /rusfees, elected or appointed under tlie pro- 
visions of this division, and their suecessors, shall 
have perpetual succession and existence ; and tlie ¢itle 
fo land \erein authorized to be purchased, and to the 
buildings and improvements thereon, shall be vested 
in the said trustees by their assumed name and their 
successors forever; and the same shall be held for 
the uses and purposes herein named, and no other ; 
and such trustees shall be capable in law to sue and 
be sued, implead and be impleaded, answer and be 
answered unto, defend and be defended, in all courts 
of law or equity whatsoever, in and by the name and 
style assumed, as aforesaid ; and shall have power, 
under the direction of the society or congregation, 
to sell and execute deeds and conveyances of and 
concerning the estate and property herein authorized 
to be held by said society or congregation ; and such 
deeds or conveyances shall have the same effect as 
like deeds or conveyances made by nalural persons : 
Provided, That no deed or conveyance shall be made 
of any estate held as aforesaid, so as to defeat or de- 
stroy the interest or effect of any grant, donation or 
bequest which may be made to any such society or 
congregation , but all grants, donations and bequests 
shall be appropriated and used as directed by the 
person or persons making the same.”’ 

‘‘Kvery society or congregation formed, as afore- 
said shal! have power to provide for filling vacan- 
cles which may happen in the office of trustee, and 
also to remove trustees from office, and to adopt 
such rules and regulations in relation to the duties 
of trustees and the management of its estate, as the 
members may deem proper, not inconsistent with the 
Constitution of the United States and the laws in 
force in the District of Columbia. 

‘Upon the dissolution of any society or corgre- 
gation formed under the provisions of this division, 
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the estate and property of such society or congrega- 
tion shall revert back to the persons, their heirs and 
assigns who may have given or contributed to the 
purchase of, or payment for, the same, according to 
their respective rights. A failure to elect or appoint 
trustees at any time when, by the provisions of this 
division, such election or appointment should be had, 
shall not work a dissolution of the society or con- 
gregation; but the trustees last elected or appointed 
shall be considered as in office until another election 
or appointment shall take place. 

‘*The trustees now in office, or those who may here- 
after be appointed or elected under the provisionsof 
this division, shall have power, under the direction 
of the society or congregation by whom they were 


elected or appointed, to execute mortgages, or deeds 
of trust in the nature of mortgages of, and concern- 

ing the estate and property which any society or 
{| 4 congregation are authorized by this division to hold, 
or to lease the same for a term not exceeding ten 


years. And such mortgages, deeds and conveyances 
shall have the same effect and be enforced by the 
same remedies and proceedings as like mortgages, 
deeds, leases and conveyance made by natural per- 
sons, anything in this division to the contrary not- 
withstanding. 

_** The provisions of this division are intended to be 
extended to members of societies heretofore or here- 
after to be formed for the purpose of establishing 
and maintaining private schools for religious pur- 
poses.”’ 
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The language of this statute is mandatory. There 
are several necessary requirements prescribed which 


enter into the process of, and must precede, the con- 


summation of the incorporation, to wit: 


First. The society or congregation shall assume a 


name : 
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Second. It shall elect or appoint any number of 
trustees, not exceeding ten, who shall be styled tres- 
tees of snch society or congregation by the name 
assumed ; 

Third. Immediately after the election or appoint- 
ment of such trustees they shall make a certifieate 
under their hands and seals, which certificate shall 
state; («.) The date of election or appointment .of 
such trustees; (%.) The name of the society or con- 
eregation; (¢.) The length of time for which the 
trustees were elected or appointed ; 

Fourth. Vhis certificate shall be verified by the 
affidavit of some one of the persons making the same; 

Fifth. Such certificate shall be filed and recorded 
in the office of the Register (Recorder) of Deeds ‘in 


said District. 


The certificate, when made and recorded in accord- 
ance with these requirements and the provisions ‘of 
the statute, together, constitute the charter of the 
corporation, and contain the information which the 
publie is entitled te have as to every corporation; 
and they show, also, the limits of the duties, powers 
and immunities of the corporation. Without these 


essential features there can be no corporation. As 
well might the trustees omit the certificate wholly us 
to leave off the ** affidavit,’ and as well might they 
omit the *‘name assumed,’ or the act of filing for 
record, as to leave out the date of their eleetion and 
the important information required as to their term 
of office. . 
Of all these specific requirements, made necessary 
precedeiits to the incorporation of a religious soeiety, 
onlyone has beencomplied with. It istruethata paper, 


1] 


called a certificate, was ‘‘filed and recorded *’ in the 
office of the Recorder of Deeds; but that certificate 
was not such a certificate as is required and author- 
ized by law, and, therefore, the Recorder of Deeds 
had no right to file or record it, and the record thereof 
is void. , 

Doyle vs. Mizner, 42 Mich., 322; 

Fifth Baptist Church v. BL. & P. R. BR. Co., 

4 Mackey, 43. 


The only item of information set out in the certifi- 
cate by the trustees. which gratifies any demand of 
the statute,is the ‘*name of the society or congrega- 
tion.”’ This was doubtless substantially complied 
with in giving the name of the society as the ‘‘Fifth 
Baptist Church.’ The trustees declare, in the cer- 
tificate, that it is made for the ‘* purposes of obtain- 
ing corporate rights and privileges for the said ‘Fifth 
Baptist Church, 

There is no date of election of trustees given, no 
term of office stated, and no ‘‘affidavit’’ verifying 
the truth of the statements in the certificate was 


ss 


a relicious society, &e. 


made. Can such a document be ealled a proper or 
legal certificate under the provisions of the statute ? 
And, uponthe strength of it, must the courts recognize 
it as legal entity, a body politie and corporate? If 
this is sufficient under the statute, then it is sufficient 
if the members of a church society hold a secret 
meeting and resolve to become a corporation by an 
assumed name, and then go out and whisper it to 
the winds that they are a corporation. 


This can not, in any sense, be called a substantial 


compliance with the provisions of the law. As well 
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might the plaintiff have wholly omitted the attempt 
at a ‘‘certificate.”’ If the verification by affidavit 
may be omitted, then the certificate itself my be 
omitted. If ‘religious societies ”’ may be thus in- 
corporated, then ‘‘institutions of learning,’ ‘and 
‘“societies benevolent, educational and so forth,’-and 
‘manufacturing corporations’’ provided for by this 
general incorporation act, may be also. : 

The statute of New York specified the particular 
officer before whom such certificates might beacknow- 
ledged.’’ It was held in that State that a certificate 
acknowledged before some officer other than the one 
so specified was not sufficient, and that such a cer- 
tificate was void, and this ina case, too, arising en a 
contract. (Baptist Society vs. Rapallee, 16 Wend., 
GOD. ) 

If certain acts are required to be done by corpora- 
tions under the provisions of either a general or : 
special statute, then, unless those acts are done, the 
corporation cannot be considered asin being. (Field 
on Corp., 36; Morawitz on Corporations, § 27.) 


In the case of Mokelumne Till Canal Co. vs. Wood 
bury, (A4 Cal., 424), the question arose as to the 
effect of the omission of certain acts required by: the 
general incorporation act of California, and the court 
held that where a corporation is formed under a cen. 
eral statute requiring certain acts to be done,the con- 
ditions of the statute must be complied with, and a 
substantial compliance with the statutory require 
ments must be shown; and they further hold that the 
omission of such acts as are declared necessary steps 
in the process of incorporation, will be fatal. In this 
‘ase, Cope, J., delivered the opinion of the court, and 
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Justices Baldwin and Field concurred. The court 
Says: 

‘‘There is 9 broad and obvious distinction between 
such acts as are declared to be necessary steps in the 
process of incorporation, and such as are required of 
an individual seeking to become incorporated, and 
which are not made prerequisites to the assumption of 
incorporate powers. Inrespectto the former any ma- 
terial omission will be fatal to the existence of the 
corporation, and may be taken advantage of collat- 
erally, in any form in which the fact of incorporation 
can properly be called in question.”’ 


In /larris vs. McGregor, (29 Cal., 124), the same 
principal is decided. The California statute required 
the certificate to contain the following provisions: 
(1). The coporate name (2). The object for which the 
corporation was formed. (3). The amount of its 
capital stock. (4). The term of its existence. (5). 
The number of trustees and the namesof those whoare 
to manage the corporation for the first three months. 
(6). The names of the principal city. or tewn or 
county in which the principal place of business is 
to be located. The certificate which was offered in 
evidence to establish the existence of the corpor: 
tion in this case omitted to state clearly and specifi- 
‘ally the name of the city or town where the place 
of business was, and the court held the defect fatal. 
The court says: 

‘The statute requires that the city or town, as the 
case may be, at which such office is to be located, 
shall be set forth in the certificate, for reasons which 
are obvious. But whether for reasons or not is im- 
material, for the same will, which alone can confer 
corporate privileges, can prescribe the conditions of 
the granting them, and it is sufficient to say that 
such and such are the conditions.”’ 
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The last case was a bill for an injunction to re- 
Strain the diversion of the waters of a certain river 
from the complainants’ ditch. 

In People vs. Selfridge, (52 Cal., 331), it was held 
that if the articles of incorporation did not set forth 
and state that a majority of the members of such 
association were present and voted at the election 
of directors, &c., as required by the statute, the cer- 
tificate does not constitute the association a corpor- 
ation. It was further held that proof could not be 


admitted to show those facts. 


In the Case of Biglowe VS. Gregory, (73 Usk LO7 ). 
it was held: That Where a general law provides that 
persons may become a body corporate pon comply- 
ing with the provisions of the law, one of which is 
that before any such corporation shall commence 
business, Its articles of incorporation shall be pub- 
lished in a certain way, and a certificate of the pur- 
poses of the organization shall be filed in a certain 
public office; the performance of these acts is a neéces- 
sary prerequisite to the existence of such coryiora- 
tion, and suys: 

‘There is a.manifest difference as to the effect of 
irregularities and omiss.ons of the requirements of 
ihe law in the organization of corporations, between 
the case where a corporation is created by special 
charter, and there have been acts of user undef it, 
and the case where individuals seek to form them- 
selves into a corporation under the provisions of a 
general jaw. In the latter case it is only in pursu- 
ance of the provisions of the statute for such pur- 
pose, that corporate existence can be acquired.” 


In the case of Doyle vs. Mizner, (42 Mich., 332), 
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the court held that where a certificate of incorpora- 
tion was not properly acknowledged, it was not en- 


titled to be filed in the office of the Secretary of 


State. 
In Judianapolis Furnace Co. vs. Herkimer (46 1nd., 
142), the court says: 


‘The plea of nul ¢iel corporation puts in issue 
the existence of the corporation, and we think, 
under the issues, the plaintiff was bound to prove 
such existence by showing a compliance with the 
statutory prerequisites. The burthen was on the 
plaintiff, because the defendant was not estopped 
by his contract to dispute the existence of the cor- 
poration, and because the PERFECTION of the organi- 
zation was a condition precedent to the plaintiff's 
right to recover.”’ 


See also Burt vs. Farrar (24 Barb., 519), which 
was an action against a stockholder to recover a 
balance remaining unpaid on the subseription to the 


stock of a railroad company. ‘The court says: 


‘*The corporation is not formed, and it does not 
become a legal body until the statutory requirements 
have been complied with, and the articles of incor- 
poration filed in the office of the Secretary of State.’’ 


‘* The case of Ferraria vs. Vasconelles, (23 Ills., 
403), is directly in point. Under the Revised Stat- 
utes of the State of Illinois, the certificate of the 
trustees, which is required to be recorded, must state 
the length of time they are elected to serve; be under 
their hands and seals, and to be verified by the affi- 
davit of some one of them. . 


The court, in that case, says: 
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‘The statute must be at least substantially com- 
plied with, and all its express requirements observed. 
We have no power to dispense with such requirements, 
and render illegal acts valid and binding. tis not 
within the province of the court to question the :pro- 
priety of such requirements when imposed by the 
Legislature. In this case they are few, simple,.and 
easily performed. But whether they are the most 
salutary is not a question which we can consider ; 
they have been imposed as a condition to the organi- 
zation of these corporations, and must be performed 
before corporate rights can attach.” 

Our statute seems to have been largely copied from 
the general incorporation act of Ilinois. | 


In J/usurance Co. vs. Crane(43 N.H.,641), the statute 
required a publication of notice in a newspaper, and 
also by the posting of the notice in the town. The 
Court held that the failure to pos/ the notice was fatal 
to the corporation when its existence was put in 
issue. See, also, Williams vs. Franklin Township 
Ass'n, 26 Ind., 316; Mire Department vs. Kipp, 10 
Wend., 266; 1 Redfield on Railways, 64; First 
Bap. Sociely vs' Rapallee, 16 Wend., 605; Melntire 
vs. WelLain Ditching Ass'n, 4 Ind., 107. 

By the statute of Kentucky authorizing the forma- 
tionof manufacturing corporationsa notice is required 
to be published in a newspaper stating the objects, 
place of business, amount of capital stock, Xc., of 
the corporation. The omissions of such a_ publica- 
tion was held to be fatal. (//e‘nig vs. The Adams 
and W. Manufacturing Co., 81 Ky., 300.) 

In a cause arising under the general incorporation 
act of Louisiana, the fia/ of the District Attorney or 
District Judge was not obtained; there was no seal, 
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and the charter was not filed with the Secretary of 
State, and although the statute provides that no 
‘‘mere informality in organization”’ shall render the 
charter void, ‘‘provided the provisions of this statute 
have been substantially complied with,”’ the court 
held that there was no corporation. ( #/eld vs. Cook, 
16 La. Ann., 153.) 


In the State of Alabama the general incorporation 
law requires that the articles of incorporation shall 
be signed, and that the signatures of the subscribers 
shall be acknowledged before an officer authorized to 
take the acknowledgement of deeds. In Central Aq. 
dc. Asn vs. Ala. de. Tns. Co., (70 Ala., 121), it was ; 
held that the failure to make such acknowledgement 
was fatal to the corporate existence. 


Morawitz, in his work on private corporations (§ 


27), Says: 


‘*A substantial compliance with all the terms of a 
general incorporation law is a prerequisite of the 
right of forming a corporation under it. Thus, where 
it is provided that a certificate or articles of associa- 
tion, setting forth the purposes of the corporation 
about to be formed, the amonnt of its capital, and 
other details, shall be filed with some publie officer, 
a performance of this requirement is essential; and 
until it has been performed, the association will have 
no right whatever to assume corporate franchises.’’ 


See Slowe vs. Flagg, 72 Ull., 397: 

Utley vs. Union Tool Co., 11 Gray, 139; 

Melntirevs. MeLain Ditching Ass'n, 41nd.. 
104; 

Indianapolis Furnace, &¢., Co. vs. Herkimer, 
46 Ind., 142; 

nity Ins. Co. vs. Cram, 48 N. H.. 636: 


In ve Deveaux, 54 Ga., 673. , 
MeCallion vs. Hibernia Assen, 70 Cal., 163 ; 
Childs vs. Ilurd, 9S. FB. OR... 862. (OW. Va:): 
Day vs. Mill Owners Ins. Co., 75 Towa, 694 ; 
Burt vs. Farrar, 24 Barb., 519; 
Cond. Ch urch Vs. Webber. D4 Mich.. D741. 

‘ 

In some of the States curative statutes have been 
adopted for the relief of corporations which have 
long been exercising, in good faith, corporate fine- 
tions under defective organizations. This is so in 
Michigan. In that State, an act was passed in 1869, 
for the benefit of religious societies which had exer- 
cised corporate franchises for a period of ten con- 
secutive years. (Howard's Stat., S$ 4649; Cong. 
Church vs. Webber, above cited.) <A like statute 
exists also in California. (See Civil Code, § 358). 


Theatte mpl loamend and refile for record the oi lii- 
nal ce rlificate of incorporation atte i these actions had 
been inslituted, cannot avail the plaintiff. 


« 


After the decision of the Court in General Term, 
reversing the former judgment in one of these causes, 
the plaintiff undertook to amend its certificate of in- 
corporation by adding to it an affidavit, and.then 
causing it to be retiled in the office of the Recorder 
of Deeds of this District. The court below had pre- 
viously decided that the certificate, not being in com- 
pliance with the requirements of the statute, could 
not be legally recorded, and that. thereforé, the 
record thereof was not admissible as evidence.- The 
court said: ; 


1 


‘«The controversy, therefore, is reduced to this ques- 
tion, whether the paper offered in evidence here is, 
in itself, sufficient proof of a corporate orginization. 
I have already stated that this paper is not the paper 
which the law directed to be recorded. It complies 
with only one out of four particulars which the law 
prescribed for such a paper. 

‘If there is anything well settled, it is that, if a 
paper be placed on record, which is neither directed 
or authorized to be recorded, the record is no evi- 
dence of the existence or contents of such original 
paper, and still less of any facts set forth, recited or 
declared in such paper. This certified copy of the 
certificate appearing on the land records is, there 
fore, no evidence that there ever was any such paper 
executed, and is no evidence that there ever was an 
election of trustees for the obtaining of the benefits 
of the acts of Congress. Consequently, the record 
is barren of any evidence whatever tending to show 
the incorporation of this religious society under the 
general incorporation act, and the counsel below was 
right in asking the court to instruct the jury to find 
a verdict for the defendant, on the ground that plain- 
tiff had failed to prove that it was a corporation, and 
that application being refused, there was error, and 
therefore a new trial must be granted.” (Fifth Bap. 
Ch. vs. R. R. Co., 4 Mackey, 43.) 


In order to aid the defects in the certificate of in- 
corporation and to sustain the issue on the plea de- 
nying its existence, the plaintiff introduced testi- 
mony as follows : 


1. Parol evidence that a special meeting of the 
former church, called the ‘* Island Baptist Chureh,”’ 
was held in 1871, which resolved to become incorpo- 
rated, and elected trustees, the term of office of each 
being fixed at three years ;. 


2. The original certificate which had been recorded 
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in the office of the recorder of deeds September 5, 


1871, and again May 1, 1885, and also a certified 


copy thereof; , 

3. Three deeds of trust made by C. C. Meador e/ 
al, ** trustees of the Fifth Baptist Church of Wash- 
ington City, D. C.,”’ and releases of two of said deeds 
and the record in the original law case (No. 17,470) 
wherein a judgment was rendered against defendant. 


The original certificate was incompetent because 
it is not such a paper as is required and prescribed 
by law, and both the record and filing thereof was 
void. The amended certificate was incompetent evi- 
dence because it was not in existence at the date of 
the institution of the suits, and for the further reason 
that its alteration was void as far as the defendant 
is concerned, 

In addition to this it may be said that, after: the 
certificate passed from the hands of the trustees, who 
were authorized to make it, they were /vnelus officio 
as to the certificate. The law deprived them of its 
custody, and required that it should be ‘‘filed’’ in 
the record office, there to remain. A paper is said 
to be file/ when it is delivered to the proper officer, 
and by him received to be kept on file. (13 Vin., Abr 
211; HMngelman vs. State,2 Ind., 81: Johnson vs. R. 
fe. Co.; 11 tnd.,.3 80.) A slight examination of the 
statute will leave no doubt about the correctness of 
this conclusion. Therefore, any attempt to alter or 
amend the certificate was void. 

By taking from corporations formed under this 
statute the custody of the original certificate and 
depositing it for safekeeping in the record office, and 


bv making it the duty of the recorder of deeds to 
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perpetuate it by spreading it uponthe public record, 
the statute made this record the best and only evi. 
dence of the contents of the paper; it must also be 
plain that such a certificate, when once lawfully 
made, filed and recorded, is unalterable. Parol 
evidence cannot be received either to add to or take 
from it anything whatsoever. 

The case of Hlliott vs. Peirsoll (1 Peters, 328, 
340), decided a question not unlike the one presented 
here, and the judgment seems to be conclusive of 
these cases. The court, in that case, declares the law 
to be that— 


‘* What the law requires to be done and appear of 
record, can only be done and made to appear by the 
record itself, or an exemplification of the record.”’ 


That case arose upon therecording laws of Virginia 
and Kentucky relating to the acknowledgments of 
deeds of married women so as to bar dower. The 
statute of Kentucky ‘* provides for the privy ex- 
amination and acknowledgment of femmes cover? in 
open court.”’ and declares that the ‘‘ said writing, 
acknowledged by the husband, and proved by wit 
nesses to be his act, and recorded, together with such 
privy acknowledgment, &c., shall not only be suf- 
ficient to convey or release any right of dower, Xc., 
but be as effectual for every other purpose as if she 
were an unmarried woman.’”’ 

The clerks of the court of that State were subse- 
quently empowered to take such acknowledgements 
and privy examinations and enter them of record. 
This court, in discussing the nature of the record, 
further says: 
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‘Had the clerk authority to alter the record of his 
certificate of the acknowledgement of the deed at any 
time after the record was made? We are of the 
opinion he had not. We are of the opinion -he 
acted ministerially, and not judicially in the mat- 
ter. Until his certificate of the acknowledgment 
of Elliott and wife was reeorded, it was, in ‘its 
nature, but an act é~ pais, and alterable at the 
pleasure of the office. But the authority of the clerk 
to make and record a certificate of the acknowledg- 
ment of the deed, was /wuelus officio as soon as the 
record was made.’”’ 


If the custodian of the record and the man who 
made it cannot alter it, for a better reason, a party to 
the document recorded cannot alter it. 


The doenwimne nlary f ride wece ad in itled lo proce 7wS8e7 
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The deeds given in evidence were not the deeds: of 
the plaintiff in any sense. They were the deeds ‘of 
other persons. The deed of trust dated September 
26, 1871,(14)wasa deed madebyC. C. Meadorand five 
others, as /ris/ees of the Fifth Baptist Church, to two 
persons as trustees, for the purpose of securing the 
payment of a debt due from Meador and his aSso- 
ciates to the beneficiary named in the deed. The 
deed recites (p. 15) that ‘twhereas the said parties 
of the first part, trustees of said Fifth B: iptist Chareh, 
are justly indebted unto Sarah L. Stone , 

in the full sum of two thousand five hundréd 
dollars (2,500.00), being for money loaned and ad- 
vanced, for the payment of which amount the said 
parties of the first part have made, executed and de 
livered unto Sarah L. Stone, f/e/r certain promissory 
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note in the sum of two thousand five hundred dol- 
lars, bearing even date with these presents,’ &c., 
&c. The other deeds were of the same kind. The 
legal title to the property must have been vested in 
the trustees. 

In an action of tort evidence of user is not admis- 
sible to prove the incorporation. If the defendant 
had entered into contract relations with the plain- 
tiff in reference to the subject matter of the cause of 
action, it might have been estopped from denying 
the incorporation. But there never was any volun- 
tary recognition by the defendant of the plaintiff as— 
a corporation, and for this reason the deeds were in- 
admissible. They were incompetent, forthe further 
reason that they are not contracts made by the chureh 
corporation; the title seems to have been vested in 
trustees for the benefit of the congregation, just as 
deeds are usually made to trustees under the com- 
mon law, for the benefit of married women, persons 
NOW COM pos and other persons incapable in law of 
making a valid contract. If they tended to prove 
anything, it was that the church was deemed, by 
tne persons who loaned the money, incapable of con- 
tracting. 


The Maryland Court of Appeals furnishes a case 
in point. An action of debt was brought on a sealed 
instrument by ‘‘the First Independent Church of 
Baltimore’ as plaintiff; the declaration averred 
that the agreement was made to and with the plain- 
tiff, but the instrument itself showed that it was 
made to and with ‘‘the trustees” of the plaintiff. 
It was held, on a motion in arrest of judgment, that 
in the absence of explanation in the declaration, the 
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variance was fatal. (7’he Balt. Cemetery Co. vs. Fhe 
First Baptist Church of Baltimore, 13 Md., 117.) 


The fact that one of these actions at law was ear- 
ried through to final judgment without this defense 
having been made, cannot even tend to prove wser: 
this oversight of counsel was the misfortune of the 
defendant, and the good luck of the congregration 
which, through its aid, received the money belonging 
to other people. To say that the defendant is esfopped 
from denying the existence of the alleged corpora- 
in another suit, is using a strange doctrine to sustain 
a bad cause. It can hardly be said that the defend- 
ant voluntarily or willingly submitted to the judg. 
ment. 

In the ease of Monlor vs. Am. L. Ins. Co. AILEY. 
S.,. 335), this court said: ; 

“But clearly its (the defendants) willingness,’ at 
one trial torisk its case before the jury, upon a single 
one of the several issues made, did not preclude it. 
ata subsequent trial, from insisting upon other de- 
fenses, involving the merits, which had not been 
withdrawn of reeord, or abandoned in pursuance of 
an agreement with the plaintiff.” : 


To the same affect is the case of Field vs. Cook, 16 


La. Ann., 153. ' 


Second. The actions were not brought in the name 
and style assumed as the corporate MOU, and the ple a 
denying the existence of the corporation is a qood (]e- 


St nse here for that reason. 


Even if there be a corporation by virtue of the cer 
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tificate and its record, it is not the plaintiff; the as- 
sumed name of the society or corporation is the 
“Fifth Baptist Church,’’ and not the ‘**Fifth Bap 
tist Churchof Washington City, D. C., by its trustees,” 
which is the name given to the plaintiff in the writ 
and in the declaration. As well might the action 
have been brought in the name of a corporation ‘‘*by 
John Jones, its next friend.’’ No one would hesi- 
tate to declare that such an action could not be main- 
tained. 

There would be then, as there is here, a fatal vari- 
ance; proof that the corporate name was the ** Fifth 
Baptist Church” 
plea denying the corporate existence of the plaintiff ; 
such evidence would not prove that the plaintiff 
‘The Fifth Baptist Church, of Washington City, D. 
C., by its trustees,” was a corporation. 


would not sustain the issue on the 


The language of the statute inrclation to the power 


to sue and be sued is as follows: 


‘*Such trustees shall be capable in law to sue and 
be sued * * * in all courts of law or equity what- 
soever, 77 and by the name and style assumed as 
aforesaid.” 


Now, the name ‘‘assumed,” if any name was 
assumed, was that of the ‘Fifth Baptist Chureh.’’ 
It should seem to be plain that if this society és a 
‘tbody corporate,” as it alleges it is, ‘‘under and by 
virtue of the general act of incorporation of the Con- 
gress of the United States, approved the 5th day of 
May. 1870,’ 
stvle, and not in or by any other name 


it can sue by its corporate name and 
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[ssue was joined upon the plea which denies the 
existence of the alleged corporation, and the ques- 
tion now appears to be, what is the ‘tname and style 
assumed” by the society / 

It should need no argument to establish the doe- 
trine that a corporation can sue or be sued only by 
virtue of the statute, and only in the manner pre- 
scribed by the statute. The trustees do not consti- 
tute the corporation; this is indireetly conceded, be- 
cause the action is not In the individual names of 
the trustees. It should be plain that the action’ can 
only be brought and maintained in the name of a 
natural, or in the assumed name of an artificial per- 
son. ‘The possession is alleged to be in the ‘*plain- 
tiff.’ Upon authority it seems to be plain that the 
action cannot be maintained. See Aul/on vs. &ul- 
fon, ALN. Y¥.. 94: Robinson vs. Bullion, Tbid.. 2453 ; 
9 Barb., 64: FAirsl Bap. Society vs. Rap llee, 16 


Wend., 605; 1 Chitty, 256. 


In Brittain etal. President and Directors of the 
Buncombe Turnpike Co. vs. Newland, 2 Dev. & B., 
363, the action was to recover tolls due to the said cor- 
poration, which was incorporated under the name 
and style of **The Buncombe Turnpike Company”: 


Tield, that the action should have been brought in 
the hame of the corporation and therefore could not 


be maintained, 


An institution incorporated by the name of the 
‘Trustees of the Illinois State Hospital for the In. 
sane,’ was sued by one of its officers for his salary in 
the name of the ‘Illinois State Hospital,” the latter 
being the name by which the institution was usually 


known : the court held that the action could not be 
maintained, 
Ml. St. Hospital vs. Higgins, 15 Il., 185. 


Trustees of religious societies cannot sue, as such, 
except by their corporate name or title. 
Bundy vs. Birdsall, 29 Barb., 35. 


Inthe case of The Presidentand Trustees of the rid. 
lage of Romeo vs. Chapman (2 Mich., 179) the ques- 
tion was made that the action was improperly brought 
in the name of the plaintiffs, the corporate name of 
the village being ‘* The village of Romeo.’ //edd. 
that the action could not be maintained. 

See Bradford vs. Water Lot Co., 58 Ga., 280. 


Burnham vs. Savings Bank, 5 N. u., 446. 


It may be conceded that where persons enter into 
contracts with a de facto corporation they can not 
assail the existence of such corporation in reference 
to the same matter. 

Chubh vs. lpton, 95 U. S.. 666. 


The question here is a legal one, as to the power 
of the church society to bring and maintain this 
action. When a corporation comes into court as 
a plaintiff in an action, it comes there clothed with 
all the privileges of an individual, and subject to 
all the objections which can be urged against its 
right tosue, and the form in which it brings its action. 
The allegation in the declaration that the plaintiff 
is a corporation, ‘under and by virtue of an act of 
Congress,”’ &e. is a material one; it is descriptive 
of and identifies the corporation, and hence, where 
this allegation is put in issue, the plaintiff corpora- 
tion must be held to strict preof of its alleged ex- 
istence under such statute. 
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The plea denying the incorporation, as in this case, 
is a good plea, and puts in issue the existence of the 
corporation. (Boston Type Foundry vs. Npooner, 
Sth Vt., 938: Christian Sociely vs. Macomber, 3d Met.. 
235: Methodist Chureh vs. Cineinnati, Sth Olio, 
286; Angel and Ames on Corporations, p. 633: Ins. 
Oo. vs. Wirez, 28th Vt., 98: Rheem vs. Wheel Co., 33 
Penna. St., 356; Proprietors, &e. vs. Tlorton, 6 Hill., 
504: Town of Powlet vs. Society for, &e., 4 Peters, 
480; lund. Furnace Co. vs. [lerkimer, 46 Ind., 142. 


Rule 27, of the general rules of the court below, is 


in the following language, to-wit: 


7 Kvery plea shall set forth the true defense upon 
which the defendant supposes he may defeat the 
plaintilf’s action. It may deny all, or any particu- 
lar material allegation of the declaration, or it may 
confess and avoid ; and so of the replication to the 
plea.” ' 


Third. The court in its instructions, drew infer- 


ences of fact and assumed facts not shorn by the 


evidence, and used exaqaerating language and.aq- 
gravaling expressions injurious to the defendant. 


In an elaborate instruction (25) proposed by eoun. 
sel for the plaintiff, the dangerous experiment .was 
tried of summarizing in one prayer all the acts of 
the defendant complained of; this instruction: was 
granted. It told the jury that if they should: find 
a series of facts therein specified, then the plaintiff, 


as a matter of law, was entitled to recover and: that 
if was the duty of the jury to measure in damages 
the extent of the injury suffered by the plaintiff.from 


‘‘these various grievances.” 
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The part of this prayer now complained of are 
the following: 


|. “If the jury find from the evidence that the said 
engine house and repair shop, during the three 
years, &e., &c., as they were used by the defendant, 
rendered it ¢mpossible for the plaintiff to occupy its 
building with comfort, as a place of public worship,”’ 
&e., Ke. : 


The question was not whether the acts of the de- 
fendant did or did not render it ‘mpossible for the 
plaintiff corporation to occupy its building with com- 
fort. The question was whether the congregation © 

‘fas annoyed and made uncomfortable by the defend- 
ant’sacts. This intensifying adjective was not justi- 
fied by the evidence, and looks like an intimation to 
the jury that, in the opinion of the court, such oecu- 
pation was /mpossible. 


2. “If the jury shall find from the evidence that the 
hammering in the shop, the rumbling of the engines 
passing in and out from the engine house, the blow- 
ing off of steam and the smoke from the chimneys, 
with its cinders, dust, and offensive odors, created 
during said period a constant and serious disturb- 
ance of the religious exercises of the church.”’ 


There was no evidence that the disturbances were 
‘“constant;’’ the evidence tended to show that the 
services were held three times on every Sunday, in- 
cluding the Sunday school, on every Wednesday 
evening, and on the first Tuesday and Friday even- 
ings of every month, and during protracted meetings 
on every evening except Saturday evening, and that 
they ‘‘were ordinary and habitnally interrupted.” 
There is a vast difference, in such a case as this, be- 
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tween a constan! disturbance, ‘tand an ordinary and 
habitual’ disturbance. This very probably height- 
ened the coloring of the case in the minds of the 
jury to the disadvantage of the defendant. In any 
event the court erred in thus stating the fact and 
magnifying the extent of the defendant’s alleged 


wrong doing. 
3. “Tf the jury shall find from the evidence that 
noise was frequently so great that the voice of the 
the pastor while praying or preaching could not be 
heard,’ &e. 


This language was also unwarranted by the evi- 
dence; the evidence tended to show that ‘*the noise 
was of such a character at times, as to prevent mem- 
bers of the congregation sitting in the parts of said 
chureh most distant from said shops from hearing 
anything that was said,’ and that the operatioh of 
blowing off steam, ‘‘oceupying from five to fifteen 
minutes in duration, frequently compelled the pastor 
to suspend hisremarks.”? The jury might have in- 
ferred from this evidence that the ** praying and 
preaching’? was Interrupted; but the court had no 
right to draw such an inference; the language was 
not impartial, and doubtless contributed to influence 
the jury against the defendant. When the pastor sus- 
pended his remarks he may have been neither pray- 
ing nor preaching. 


4. If the jury shall believe from the evidence. that 
smoke and cinders were thrown from the chimneys 
into the chureh ‘tin such quantities as to corer the 
seats with soof, and soil the garments of the -«wor- 
shipers,’’ Xe. 


' 


Here is the same tendency to exaggerate the de- 
fendant’s acts. The evidence tended to show that 
smoke, cinders and dust were thrown into the win- 
dows of the church, *‘settling upon the pews and 


furniture in considerable quantities.” The effect of 


this strong language on the minds of the jury must 
have been to aggrevate the circumstances of the case 
against the defendant. If the cinders and dust set- 
tled upon the pews ‘* in considerable quantities,” it 
by no means follows that the seats were covered with 
‘‘soot,’’? as the court put it. It is not worth while 
to discuss the question whether there is any differ- 
ence between ‘*smoke, cinders and dust,”* on the one 
hand and ‘‘soot,’’ on the other, but the court com- 


mitted an error in changing the language. 


Fourth. The instruction as to the measure of dam- 
ages (26) was argumentative, af least, if it did net 
decide positively a question of fact. Argqumentative 
instructions should not be given. 

2 Thomp. on Trials, § 2301. 


The language used by the court (26) is somewhat 
peculiar. It tells the jury that— 


‘‘In the estimate of damages the plaintiff is entitled 
to recover because of the inconvenience and discom- 
fort caused to the congregation assembled * * * 
thus tending necessarily to destroy the use of the 
building for.the purposes for which it was erected 
and dedicated.” 


The jury might have been warranted in drawing 
this inference from the evidence, but it was not 
within the province of the court to do so. 
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Cause No. 122. 


The record in the second cause does not differ sub- 
stantially from that in the first, except that there is 
one additional exception. Counsel for the defend- 
ant asked the Court to grant a prayer in these words : 


“If the jury shall be satisfied from the evidence 
that the plaintiff is entitled to a verdict, then, in 
estimacing damages, they may take into considera- 
tion the payment by the defendant to the plaintiff 
of the sum of 85,641, for the judgment in the first, 
case, being Law No. 17,470, and the judgment against 
the defendant in the second case, being Law No. 
21,760.” 


The court refused to grant the prayer as written, 
but added to it these words, and then gave it to the 
jury: 

‘*But the fact of such previous recoveries against 
the defendant is not admissible for the purpose of 
reducing the amount of damages, if any, to which 
the jury may find the plaintiffs are justly entitled 
in the present action.”’ 


The design of this prayer, was to give the jury! an 
opportunity te equalize the verdicts, should they 
deem either of the other two either too high or too 
low and to do justice according to their notions; the 
addition to the prayer made by the court prevented 
the jury from giving the former verdicts any weigbt 
whatever, except as against the defendant, and the 
plain intendment and implication of the modification 
was that they should or ought to be counted to the 
detriment of the defendant. 7 

It is not to be wondered at that under the encéur- 
aging words from the bench on the trials of these: 


‘auses, the jury should have rendered such excessive 
verdicts. Argument is not necessary to show that 
these assessments Were extravagantly out of propor- 
tion to the acts complained of; this is especially so 
in view of the fact that the proof showed that the 
defendant, after the judgment of this court in the 
original Case, Immediately took Steps to provide an 
other place for the accommodation of its shop and 


engine house. 


The tendency to unduly color the case against the 
defendant is noticeable all the way throngh thecourt’s . 
instructions. If there had been but one instance of 
exaggeration by the use of intensifving adjectives 
or other words, the effeet on the minds of the jury 
might have been slight, but where so many instances 
occur the prejudice to the defendant must have been 
so great as to amount to an unfair trial. 


The judgment in each case should be set aside. 
ENOCH TOTTEN, 
For Plaintiff in Frror. 
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Supreme Court of the Elnited States. 


OCTOBER TERM, 1890. 


No. 1271, 


THE BALTIMORE AND POTOMAC RAILROAD COM- 
? PANY, Prarntivr 1x Error, 


vs. 


THE FIFTH BAPTIST CHURCH OF WASHINGTON, 
D. C. 


— me 


In Error to the Supreme Court of the District of Columbia 


BRIEF ON BEHALF OF THE DEFENDANT IN ERROR. 


I. 
STATEMENT. 


This is a suit for damages in which the defendant in error, 
as plaintiff below, obtained a judgment against the plaintift 
in error, as defendant below, for the maintenance of a nui- 
sance. 

There was a prior suit between the same parties fora 
similar nuisance—a precisely similar.condition of things ex- 
tending over a different period of time—which was also 
brought to this Court, and in which this Court affirmed the 


eae tieede eee - 


a RR I Ay 


te ee lle tant 


+) ' 


judgment of the lower court in favor of the .defendant in 
error. The opinion‘of the Court in that case, and the state- 
ment of facts upon which it was based are tobe found in 
108 U.S., 317. . 

The facts in the present case are similar in every respect 
to those there set forth. The nuisance, for the maintenance 
of which in that case from April 1, 1874, to March 22, 1877, 
judgment was there rendered, and which was emphatically 
characterized by this Court in its opinion as “ a’nuisance in 
every sense of the term,” was continued and persisted in by 
the Railroad Company, although in its nature.it was tem- 
porary and might easily have been abated by tlie Company, 
for three years additional, from March 24, 1877, to March 


24, 1880.—which is the period covered by the present suit,’ 


And as if not satisfied with that, and utterly regardless of re- 
peated adverse decisions, the Railroad, Company still per- 
sisted for three years more in maintaining the nuisance 
unabated, unchanged, and even aggravated: and. thereupon 
the defendant in error was compelled to bring a‘third suit, 
with the same result of a judgment in its favor in the court 
below. That suit also is now here for review. It‘is No. 122 
on the present Docket, and immediately follows the present 
case. 7 

Ample time was given to the Railroad Company between 
the suits, and during the long period of nine years and 
upwards for which the nuisance has been maintained, to 
remove or abate it. But with a persisteney worthy of a 
better cause, it has merely aggravated the cause of complaint 
and rendered the nuisance more intolerable. 

As already stated, the facts which are set forth in 108 U. 
S., 317, are also the facts of the present case; and if is there- 
fore deemed entirely unnecessary to repeat them hére. Suf- 
fice it to say, that the defendant in error, plaintiff ‘below, 1s 
a religious society with corporate powers under the General 


Incorporation Act of Congress in foree in the, District 
of Columbia; that it has owned since 1857 -a lot of 
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ground on D street, between 4} and 6th streets, in the 
City of Washington, in the District of Columbia, on 
which it built a chureh, which it has used as a place 
of worship and for religious purposes; that, in the 
vear 1872, while the lot and the building thereon were 
being so used, the Railroad Company obtained possession of 
some adjoining property to the west; built upon it a round- 
house for its engines and a machine shop for repairs; as- 
sumed, without the slightest warrant of law, to construct a 
branch road or switch from its main track on Virginia ave- 
nue ina northwesterly direction across D street and into 
this lot of which it had obtained possession; and so con- 
structed its buildings upon the lot, and so used those build- 
ings and their illegal track across D street, as to constitute 
them an intolerable nuisance to the congregation worship- 
ping in the church, to interfere with religious worship 
therein, to break up the Sunday schools, and to impair and 
almost to destroy the utility of the church as a place of wor- 
ship. The elements and circumstances of the nuisance are 
fully set forth in the Record (pp. 21, 22, 23), as wellasin the 
statement of facts and the opinion in 105 U.S., 317. 

In the case decided in 108 U.S., 317, the Railroad Com- 
pany pleaded the general issue and the statute of limitations 
asa defense to the suit. But the statute of limitations was 
so plainly inapplicable that it played no part in the pro- 
ceedings: and the controversy was determined solely and 
squarely upon the merits. Inthe present case, however, the 
Railroad Company has interposed, as a defense, not only the 
general issue, but also two additional pleas of a technical 
character, viz:—Ist. That the plaintiff, the Church, was not 
a body corporate, as claimed by it; and 2d. That the re- 
covery in the former suit was a bar to the present action. 

The verdict of the jury and the judgment of the court were 
for the plaintiff below; and the judgment was affirmed by 
the General Term on appeal. And to reverse this judgment 
the Railroad Company has sued out the present writ of 
error. 


It may be noted here that there appears in the printed 
record (pp. 30-30) what purports to be an opinion réndered 
by Chief Justice Cartter of the Supreme Court of the District 
of Columbia in announcing the decision of the General Term 
of that court in thecase. Irom the affidavit of the assistant 
clerk of that court, who is the same person that certified the 
transcript of record, which affidavit we have taken the 
trouble te file and to print herewith, it appears that this al- 
leged opinion should have no place in the record, and.should 
not have been sent up with it. There are expressions in the 
opinion which might probably justify the belief that it 
emanated from Mr. Chief Justice Cartter, and the style is not 
different from that for whieh he was somewhat noted; but 
there was no written opinion in the case, and no opinion of 
any kind filed either by his authority or by that of the 
court; and it does not seem to be proper that documents 
purporting to be opinions, but of the authenticity of which 
there is no warrant, should be irregularly interjected into 
the record. 


I]. 


BRIEF OF ARGUMENT. , 


[t is proper to classify the seventeen rather voluminous ex- 
ceptions taken by the defendant below, and which are now 
presented for review here. For they only present three or 
four questions of law. 

Seven of the exceptions—namely, the first, second, third, 
fourth, fifth, sixth, and Rtesntie-hane reference to the 
issue raised on the question of incorporation of the church. 
Nine of them—the seventh, eighth, ninth, tenth, eleventh, 
twelfth, thirteenth, fourteenth, and seventeenth—relate to 
the merits of the case, and raise the same identical ,ques- 
tions that were passed upon by this Court adversely to the 
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railroad Company in 108 U. S., 317. And one, the six- 
teenth, presents an element of damage not embraced in the 
former suit; and to that extent perhaps, though in no 
other sense, it may be said to present a new question. 


2. 


The questions which are raised by the exceptions, we 
believe, may be stated to be three in number :— 


1°. Does the former suit operate as an estoppel in the 
present case? 


2°. Was the plaintiff a body corporate so as to be autior- 
ized to maintain this suit ? 


3°. Was the plaintiff entitled to recover on the merits ? 


o. 

The first question for consideration is, whether the previous 
suit operates as a bar to any further recoveries—although, 
under the circumstances, it scarcely seems to be a question 
worthy of serious consideration. 

From the record it does not seem to be quite certain 
whether this question was presented at all to the court below 
in the trial of the case. Nor is it at all certain that it is dis- 
tinctly presented in any of the bills of exceptions. But in 
the eighth bill of exceptions (Rec., pp. 25-25), in the midst of 
a recital of a large mass of testimony, there occurs this state- 


ment :— 


“That it was thereupon stipulated and agreed that refer- 
ence to said record in law cause No. 17470 might be made 
at any time as part of this bill of exceptions with the same 
foree and effect as if the same had béen embodied herein.” 
(Record, p. 24.) 


a 
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Then at the end of the recital, and again on the conclusion 

of all the testimony, the defendant below, the Railroad Com- 
pany, requested the court to instruct the jury to render a 
verdict for the defendant. 
- Now, supposing that the question of estoppel by reason of 
a former recovery was intended to be raised by this excep- 
tion, or may be evolved from it, it is respectfully submitted 
that a question in itself so important should not have been 
raised in this loose and obscure manner. But the plainest 
and most complete answer to the objection is, that, upon the 
proof, it is wholly untenable. The nuisance in its nature 
was of a temporary character, removable and remediable at 
the volition of the Railroad Company; and it was a new 
nuisance every day of the time during which it was main- 
tained. As well might it be said that, if one man commits 
an assault upon another, and is punished for it, the punjsh- 
ment should thereafter and forever insure him immunity 
for any and all other subsequent assaults which he might 
commit upon the same person. It does not seem to be neces- 
sary to discuss this question at any length. 


4, 


Passing over the second question for a moment, we have 
stated that the nine exeeptions that have reference to :the 
merits of the case, may here be properly stated to raise but 
one question, that which we have enumerated in the third 
place—* Was the plaintiff entitled to recover on the merits?” 

Every question raised by these exceptions, excluding per- 
haps one or two which we will note hereafter, was passed 


upon by this court in the former ease (Baltimore and Po- 
tomac Railroad Company vs. Fifth Baptist Church,—108 
U.8., 517). The rulings and instructions requested in that 
case were identical with those in the present; and the law 
was so clearly and emphatically laid down by this Court in 
that case that it would not seem to be respectful to the Court 
to assume to discuss the same questions again. ? 


7 


So far, therefore, as the merits of the case are concerned, 
we are content to rely entirely on the authority of the opin- 
ion in 108 U.S., 317. 


aA | 


+ 
~ 
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But we have stated that one of the bills of exceptions pre- 
sents an element of damage that was not involved in the 
former suit. This is the sixteenth exception (Rec., p. 28), 
from which it appears, as well as from other parts of the 
record, that the Railroad Company had so improperly con- 
structed its buildings that the rainfall from them was thrown 
upon the land of the church and against the chureh build- 
ing. From this flagrant violation of right the company 
sought immunity on the ground that there was also a rain- 
fall from the church building itself upon the church land ; 
and its extraordinary theory upon the subject was em- 
bodied in a request to the court for the instruction con- 
tained in the sixteenth bill of exceptions. This request was 
as follows :— : 

“If the jury find from the evidence that the water from 
the roof of the church building or any part of it was con- 
ducted to or otherwise fell upon the surface of the ground 
alongside the church, there can be no recovery on account 
of injury to the chureh from water falling from the roof ot 
the round-house or repair-shops in question onto the plain- 
tiff’s property.” (Ree., p. 28.) 


This request was, of course, refused by the court. We 
presume that it is the doctrine of contributory negligence 
that is sought to be invoked here: but certainly a more won- 
derful application of it has never been suggested before by 
human ingenuity. The logicof it is. that, if a plaintifFhas 
not been as careful as he might or ought to have been with 
his own vroperty, a defendant may -be as reckless as he 
pleases with that property. If the plaintiff has negligently 
broken the glass in his own windows, the defendant may 
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thereepon with impunity break down his doors, and: de- 
molish his gates, and commit what trespasses he pleases, 

It might have been proper enough to have requested: an 
instruction to the jury to discriminate between the injury 
done by the plaintiff himself and the injury done by the 
defendant: but this was not the instruction asked. 

6. 

We come now to the only question of substantial impor- 
tance in this case—if, indeed, it be any longer a debatable 
question in thisCourt. This is the question raised upon the 
plaintiffs incorporation, and its right as a body corporate 
to maintain the suit. 

This can searcely be considered a new question here? it 
it has been more than once adjudged by this Court adversely 
to the position taken on behalf of the Railroad Company: 

The facts, as developed by the record in reference to this 
issue, are these. ‘The church had been in existence as a 
voluntary and unincorporated organization since 1857. But 
in 1871, the members of the congregation resolved to avail 
themselves of the General Incorporation Act, then recently 
(on May 5, 1870) enacted by Congress for the District of 
Columbia (16 Statutes, 95), and which is to be found as see- 
tions 519 to 676, both inclusive, of the Revised Statutes, of 
the United States for the District of Columbia; and there- 
upon they assumed a corporate name, that by which they 
sue in this case, and elected trustees, as required by the Act. 
The trustees, on August 24, 1871, executed a certificate: of 
their appointment, and caused it to be recorded, intending 
thereby to comply with the requirements of the Act. (Ree., 
pp. 12, 13,18, 19,20). The certificate, however, was defective 
in some particulars. While it stated the corporate name 
assumed by the congregation, it did not state the date of 
the election of the trustees or the length of time for which 
they were to serve—both of whieh were required by the 
Act: aud, instead of being verified by the affidavit of one of 
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their number, as provided in that part of the statute which 
had reference to such societies, it was acknowledged before 
a Notary Public,—which wasthe requirement in reference 
to most of the other organizations provided for in the Act. 
Subsequently, however, to the bringing of this suit, but 
before trial, the certificate was properly verified, and was 
again recorded. 

For the defects in question it is objected both, that the 
certificate was not admissible in evidence to show incorpora- 
tion, and also that the society or congregation was neither 
de facto nor de jure a body corporate competent to maintain 
this suit. 

It may be proper here to state that there were two trials 
of the case in the court below, in both of which the plaintiff 
obtained verdicts. The first verdict was set aside by the 
General Term on the ground of the inadmissibility of this 
certificate to prove incorporation ; but it was intimated that 
a corporation de facto might be proved by proof a bona fide 
attempt to incorporate under the Act of Congress and proof 
of acts of user under it, and that such corporation. de facto 
might maintain this suit, and the regularity of its organiza- 
tion might not be questioned collaterally by third parties, 
but only in a direct proceeding by the United States. Such 
proof was accordingly given on the second trial; and the 
General Term sustained the propriety of it. It is to the ad- 
mission of evidence in this regard tliat the first, second, 
third, fourth, fifth, sixth, and fifteenth bills of exceptions are 
addressed. 

We submit that the testimony was properly admitted ; 
that the plaintiff was both de facto and de jure a body cor- 
porate under the law; and that the only error committed 
by the court below was an error against the plaintiff in not 
recognizing the plaintiff as a body corporate de jure as well 
as de facto. 
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A. 


In the matter of the incorporation of religious societies 
under the General Act already cited, it will be noticed that 
the filing of a certificate is not a necessary prerequisite to 
incorporation,as it is in the case of some of the other orgian- 
izations contemplated by the statute; and that the provis- 
ion of the statute in this regard is, in fact, directory and not 
mandatory. ) 

The General Incorporation Act provides for seven distinct 
classes of corporations :— 

Ist. Institutions of learning. 

2d. Religious societies. 

od. Benevolent, educational, literary, musical, &e., €c., 
societies. 

4th. Manufacturing, agricultural, mining, mechanical, in- 
surance, mercantile, transportation, market, and savings 
bank corporations. 

Sth. Cemetery associations. 

6th. Boards of trade. 

7th. Railroad companies. 

The classes numbered one, three, four, and seven, are .re- 
quired to file a certificate, containing certain prescribed state- 
nents, as a condition precedent to incorporation. The classes 
numbered five and six are not directed to file any certificate 
whatever: they become corporations without any act of ree- 
ord, and by the fact merely of association, the election of 
officers, and the adoption of a name, constitution, and by- 
laws. Class numbered two, with which we are now maihly 
dealing, stands peculiarly and alone in the list. Religious 


societies are neither required nor directed to file any certifi- 
cates: but their trustees, when appointed by them, are ‘di- 
rected to make and file a certificate of their appointment, 
the name of the society by which they were appointed, the 
date of their election, and the time for which they are to 
serve; and they are directed to verify the certificate by the 
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affidavit of one of their number. From all of which it is 
apparent that, in the case of these religious societies, the fil- 
ing of a certificate is neither a condition precedent nor a con- 
dition subsequent to incorporation ; nor a condition at all, 
but merely a directory requirement upon their trustees, of 
which the omission does not in any way vitiate the organ- 
ization. 

For the convenience of the Court we cite here the provis- 
lions of the General Incorporation Act in reference to the in- 
eorporation of religious societies. 

“Src. 519. Corporations may be formed within the Dis- 
trict, for the purposes mentioned in this Chapter, in the fei- 
lowing manner: 


Crass I. 


Institutions of Learning. 


* * * * * 
. * * * * 
. * * * 


Crass IT. 
Religious Societies. 


“Sec. 533. It shall be lawful for the members of any so- 
ciety or congregation in the District, formed for the purpose 
of religious worship, to receive by gift, devise, or purchase a 
quantity of land not exceeding an acre,and to ereet thereon 
such houses and buildings, and to make such other use of 
the land and such other improvements thereon, as may be 
deemed necessary for the purposes named, and for the com- 
fort aud convenience of the society or congregation. 

“Sec. 534. Such society or congregation may assume a 
name, and elect or appoint any number of trustees, not ex- 
ceeding ten, who shall be styled trustees of such society or 
congregation by the name so assumed. 

“Sec. 535. The persons elected or appointed as trustees 
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shall immediately thereafter make a certificate under their 
hands and seals, stating the date of their election or appoint- 
ment, the name of the society of congregation, and length 
of time for which they were elected or appointed, which shall 
be verified by the affidavit of one of the persons making the 
same, and shall be filed and recorded in the office of the 
recorder of deeds forthe District. 

“ Sec. 536. The trustees shall hold office during the period 
stated in their certificates ; and every such society or congre- 
gation shall have power to provide for filling vacancies in 
the office of trustee, and to remove trustees from office, and 
to adopt such rules and regulations in relation to the duties 
of trustees, and the management of its estate, as the mem- 
bers may deem proper, not inconsistent with the Constitu- 
tion of the United States and laws in force in the District. 

“Sec. 537. At the expiration of the term of service of any 
trustee, the society or congregation shall elect or appoint 
successors, Who shall continue in office for such period as 
may be limited by the society or congregation, and a cer- 
tificate of their appointment or election shall be made by 
the trustees whose term of service shall have expired, which 
shall be verified by affidavit and filed and recorded as pro- 
vided in the election of officers in the first instance. 

“Src. 538. A failure to elect or appoint trustees at the 
proper time shail not work a dissolution of ‘the society or 
congregation, but the trustees last elected or appointed shall 
be considered as in office until another election or appoint- 
ment shall take place. 

“Sec. 559. Such trustees and their successors shall have 
perpetual suecession and existence, and shall be capable in 
law to sue and be sued, implead and be impleaded, answer 
and be answered unto, defend and be defended, in all courts 
of law or equity whatsoever, in and by the name and style as- 
sumed as provided in section 534.” : 


And then the act proceeds to give directions in regard to 
the title and the conveyance of real estate belouging to the 
society or congregation. 

It will be seen from these provisions in regard to religious 
societies that they differ radically from those that have ref- 
erence to organizations for business, social, or educational 
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purposes. .These latter are based upon the filing of a certifi- 
cate of incorporation; and it may be that with them the 
certificate is a necessary condition precedent. But it is evi- 
dently not so with regard to religious societies. The persons 
composing them are not required to file any certificate what- 
ever as a condition of incorporation. They are simply 
required to meet, to resolve to become a corporation under 
the act, to assume a corporate name, and to appoint trustees ; 
and thereupon they become ipso facto bodies corporate under 
the Act. It is only their trustees, the officers whom they 
have selected to manage their affairs, who are to required 
to file a certificate of their own election: and no organiza- 
tion, no corporate existence, is made to depend upon their 
compliance with this direction of the law; nor is there any 
penalty involved in their failure to comply with it. The 
requirement is clearly directory, not mandatory: and it is 
equally clear that it was not the intention of the statute that 
these religious organizations should be prejudiced by the 
failure of their officers to file a perfect certificate. 

It may also be remarked in thus connection, that, at the 
time when this certificate was made and this chureh was or- 
ganized as a body corporate, the General Incorporation Act 
was of quite recent date: and it isa well-known fact that 
many mistakes were made by those who desired in good — 
faith to avail themselves of it for the formation of religious, 
benevolent, and charitable organizations. Part, at least, of 
the mistake in the present instance was natural enough. 
Certificates of incorporation, organization, or election in refer- 
ence to all the other classes of incorporation were required 
to be acknowledged: the certificate required of the trustees 
of religious societies alone were required to be verified by 
affidavit. Acknowledgment in this case was unwittingly 
substituted for the affidavit. The defect, if defect it was, 
was cured before trial by strict compliance with the require- 
ments of the statute. , 

So we submit that, upon the face of the record, the church 
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was de jure a body corporate under the law; and thé de- 
fendant’s plea in that regard is not sustained by the facts, 


ut we maintain, in the second place, that, whether this 
certificate was a necessary prerequisite to incorpor: ation or 
not, whether it constituted a condition of any kind, or w ether 
it was directory or whether it was mandatory, the law is that 
when there has been on the part of an association a bora fide 
attempt to organize as a body corporate under a law ynder 
which the powers assumed might lawfully be created or ex- 
ercised, followed by user of the rights claimed to be théreby 
conferred, at least a corporation de facto results, whose va- 
lidity only the State by a direct proceeding can assail, and 
which it is not open to third parties to attack collaterally. 
This is the rule now adopted by the overwhelming current 
of decisions upon the subject, only a few of which we here 


enumerate. 
Whitney vs. Wyman, 101 U.S., 392 
Bank vs. Matthews, 98 U.S., 621. 
Fritts vs. Palmer, 152 U.S., 282. 


2 
Toledo vs. Bank, 21 N. Y., 5 £2. 
Church vs. Pickett, 19 N. Y., 482. . 
Eaton vs. Aspinwall, 19 N. Y., 119 
B., &e., R. R. Co. vs. Cary, 26 N. Y. ~ a 
Meade vs. Keeler, 24 Barb., 20. 
Holmes vs. Gilliland, 41 Barb., 568. 
Caryl vs. MeElroth, 3 Sandf., 176. 
Merrick vs. Company, 101 Mass., 581. 
Turnpike Co. vs. Cutter, 6 Vt., 315. 
Keene vs. Brady, 48 Md., 154. 
Lord vs. Build. Assoe., 37 Md., 327. 
Taggart vs. R. R. Co., 24 Md., 596. 
Tarbell vs. Page, 24 IIL, 46. 
Rice vs. Rock Island, &e., 21 IIl., 93. 
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Cincinnati, €&e., vs. Danville, &e., 75 Ml., 113. 
Ewing vs. Robeson, 15 Ind., 26. 

Heaston vs. R. R. Co., 16 Ind., 275. 

Gaines vs. Bank, 12 Ark., 769. 

Thompson vs. Candor, 60 IIl., 244. 

Water Works vs. San Francisco, 22 Cal., 434. 
R. R. Co. vs. RB. R. Co., 45 Cal., 680. 

Paper Works vs. Willett, 1 Rob., 131. 


In the case above cited of the Buffalo and Alleghany R. R. 
Co. vs. Cary (26 N. Y., 75), the Court of Appeals of the State 
of New York laid down the rule as follows: | 

“Under these and similar acts for the formation of cor- 
porations, if the papers filed, by which the corporation 1s 
sought to be created, are colorable, but so defective that, on 
a proceeding on the part of the State against it, it would for 
that reason be dissolved, vet by acts of user under such an 
organization it became a corporation de facto, and no ad- 
vantage can be taken of such defect in its constitution col- 
laterally by any person.” 


The case of the Methodist Church vs. Pickett (19 N.Y., 482) 
before the same court, was a ease in which the chureh had 
brought suit to enforce a subscription made towards build- 
ing a church edifice, and in which it appeared that the 
church had been organized as a corporation under the 
General Incorporation Act of the State of New York, an act 
very similar in its provisions to that.in force in the District 
of Columbia; but that the certificate of incorporation 
showed only that the male members of the congregation 
had met and had elected five persons named as trustees, and 
had not specified the name of the corporation or in other 
respects followed the direction of the statute. The court 
said :— 

“Tt is obvious that, if religious corporations are bound, 
whenever they bring suit, to prove a strict compliance with 
the statute in respect to all these preliminary circumstances, 
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it would be impossible forthem in most cases to enforce their 
rights in a courtof law. * * * ‘Two things are neces- 
sary to be shown in order to establish the existence of a 
corporation de factv, viz:—1°. The existence of a charter or 
of some law under which e@ corporation with the powers as- 
sumed might lawfully be created; and 2°. A user by the 
party to the suit of the rights, claimed to be conferred by 
such charter or law. * * * If the law exists, and the 
record exhibits a bona fide attempt to organize under it, very 
slight evidence of user beyond this is all that can be re- 
quired,” 


But for the District of Columbia this court has conclu- 
sively settled the law in the case of Whitney vs. Wyman (101 
U.S., 392). In that ease, the court below, which was the 
circuit court of the United States for the western district of 
Michigan, had instructed the jury, “ that if the corporation 
had acted as such and exercised its franchises, then it was a 
corporation de facto, and that in such cases any irregularity 
in its organization was immaterial:” and this Court there- 
upon remarked that “the instruction given by the court to 
the jury with respect to acts of user by the corporation in 
proof of its existence was correct;” and that, if there, was 
any error, it was an error in favor of the other party. - 

Nor is the rule confined to eases of actions upon contracts, 
as was argued in the court below. Several of the cases eited 
are action in trespass. The case of S. & L. E.R. R. Co. vs. 
S. & C. R. R. Co. (45 Cal., 680) was a suit in trespass for 
intrusion by the defendant upon property claimed by the 
plaintiff; and the defendant there, as here, put im issue.asa 
defense the validity of plaintiff’s incorporation. The court 
upon that point said :— 

“The plaintiff was a corporation de facto at all events, and 
as such was in the undisputed possession of the road (in con- 
troversy). * * * In this condition of things the defend- 
ant entered upon the road along Weber avenue, and took it 
into possession; and now undertakes to defend this action 
on the ground that the plaintiff was not a corporation de 
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jure, nor de jure entitled to the franchise of which it has been 
by this means deprived. We think that, under such cir- 
cumstances, the title of the plaintiff cannot be inquired into 
by the defendant, who is a mere intruder upon the Weber 
avenue road; and that, unti! ousted by some direct proceed- 
ing instituted for that purpose, its possession cannot right- 
fully be disturbed.” 


In the case of the Cincinnati, &e., &e., R. R. Co. vs. the 
Danville, &c., R. R. Co. (75 Til, 113), there was a_ bill in 
equity to enjoin the defendant from taking possession of the 
plaintiff’s road under condemnation proceedings alleged to 
have been fraudulent; and the defense was that the plain- 
tiff was not a corporation. It was in proof that there had 
been at least a colorable organization under a legislative 
enactment, and that there had been acts of user. The court 
granted the injunction, and said :— 

“The morality of the act is supported by the same rea- 
soning which would be resorted to in justification of a con- 


templated theft from one non compos mentis: * he is incapa- 
‘bie of appearing in court to defend his rights.’ ” 


If snch was the morality of the act in that case, what 
shall we say of the defense in the present case, when it is 
sought by similar means to escape liability for an outrage 
heretofore characterized by this Court as being “a nuisance 
in every sense of the term ”? 

Some few authorities have been cited to the contrary of 
the position which we ventured to state as the law of this 
case. We believe they are mainly the following :— 

Harris vs. McGregor, 29 Cal., 124. 
Williams vs. Association, 26 Ind., 310. 
Ferraria vs. Vascencellos, 23 IIl., 403. 
Childs vs. Smith, 55 Barb., 45. 

Ins. Co. vs. Cram, 43 N. EL., 636. 
Doyle vs. Meizner, 42 Mich., 352. 
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But apart from the overwhelming mass of decisions the 
other way, and apart from the decisive authority of ‘this 
Court in the case of Whitney vs. Wyman, above cited, some 
of these cases relied upon by the other side have been over- 
ruled—notably that of Insurance Company vs. Cram (43 N, 
H., 6386) by the case of Manufacturing Company vs. Carney 
(54 N. H., 295); and allof them are distinguishable from the 
present case by the fact that in all of them there was ques- 
tion of the omission of some essential prerequisite, and' not 
merely of failure of compliance with some directory pro- 
vision of the statute. 


C. 


Again, the defendant has recognized the plaintiff as a body 
corporate, and has dealt with it as such. Is it not now es- 
topped from denying what by its course of action it has‘ad- 
mitted? 

It gave a bond in this case to the plaintiff as a body cor- 
porate (Rec., p. 55). It gave a similar, bond in the former 
ease. It paid ‘to the plaintiff as a corporation the amount 
of the judgment recovered in the former case. : 

Moreover, under the principle of the case of Corcoran vs. 
The Chesapeake and Ohio Canal Company (94 U.38., 741), 
and Louis vs. Brown Township (109 U.S., 167), the defend- 
ant baving failed to make this defense in the former case, 
where it was open to it to do so, it may justly be questioned 
whether it is not too late for it to raise the question now; 


. 
° 
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There isa very serious objection to the consideration: by 
this Court of any of the exceptions taken on behalf of.the 
defendant in connection with this question of the plaintiff’s 
incorporation. In noone of them is the ground of oljjec- 
tion stated against the admission of the testimony, thead- 
missibility of which was resisted by the defendant. In‘the 
case of Patrick vs. Graham (132 U.8., 627), this Court said :— 
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“The record before us does not show that the defendants, 
at the time of the trial and at the time that the objection was 
made to the introduction of this evidence, gave any reason 
at all why it should be rejected, much less the reason which 
they now insist upon.” 


And for this reason the Court refused to review the alleged 
error in that case. 
The reason is equa!ly applicable to the present case. 


Ss. 


It is, therefore, respectfully submitted that there is no error 
in the record, and that the judgment of the court below 
should be affirmed. 


J. 


Case No. 122, immediately following, presents, with possi- 
bly one exception, precisely the same questions as No. 121; 
and the decision of the one must necessarily follow the de- 
cision In the other. And it does not seem that the exception 
noted will make any difference. 

On page 27 of the Record in cause No. 122 is the refusal 
of the court below at the trial to give an instruction to the 


jury, that, in estimating damages, they might take the 


previous cases into consideration, unless with the qualifica- 
tion that the previous recoveries were not admissible for 
the purpose of reducing damages to which the plaintiff 
might be found to be justly entitled in the present action. 
The records of the previous suits were introduced by con- 
sent, but not to show anything in diminution of just dam- 
ages. They could not show anything of the kind: and the 


qualification was plainly proper. 


M. FF. Morris, 

J. J. DARLINGTON, 

G. Lk. HAMILTON, 
For Defendant in Error. 
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District OF COLUMBIA, 88: 


I, J. R. Young, on oath say that I am Assistant Clerk of 
the Supreme Court of the District of Columbia, and, as such, 
I made the certificate appended to the copy of the recerd 
in the case of The Baltimore and Potomae Railroad Com- 
pany, Plaintiff! in Error, vs. The Fifth Baptist Church of 
Washington, D. C., now pending in the Supreme Court of 
the United States, being cause No. 121 upon the calendar of 
said Court fur October ‘Term, 1890; that the paper in said 
copy of the record, dated November 1, 1886, purporting to 
be the opinion of the Supreme Court of the District of Co- 
lumbia, in General Term, in the said cause, is a copy of a 
paper filed in the Clerk’s Office on the 3rd day of November, 
1886, but that said paper was neither signed by, nor filed by 
the authority of, the said Court, nor, so far as the record 
shows, that of any justice thereof, but was filed in the case 
by the attorney for the Baltimore and Potomac Railroad 
Company, and incorporated in the record at his request. 


(Signed) JOHN R. Youna. 
Subscribed and sworn to before me this 16th day of ——, 
A. D. 1890. 
(Signed) R. J. Meras, Clerk, 
[SEAL. | By H. W. Hopaes, 


Assistant Clerk. 
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Supreme Court of the Cited States. 


’ OCTOBER TERM, 1890. 


No. 121, 


THE BALTIMORE AND POTOMAC RAILROAD COM- 
PANY, PLAINTIFF IN Error, 
Us. 
THE FIFTH BAPTIST CHURCH OF WASHINGTON, 


D. C.. DeFENDANT IN ERROR. 


Supplemental Authorities on Behalf of the Defendant 
in Error. 


It is contended in the brief on behalf. of the plaintiff in 
error (p. 23) that evidence of user by the corporation in proof 
of its existence is not admissible in an action of tort. No 
authorities are adduced in) support of the proposition, ana it 
is denied by the following authorities cited in the principal 
brief on behalf of defendant in error: 

Searsburg Turnpike Co. vs. Cutler, 6 Vt., 31 
Persee Paper Works vs. Willett, 1 Rob., 151. 
Cincinnati, &e., R. R. Co. vs. Danville, &e., R. R. Co., 

79 IIL, 113. 
S.& L. G. RK. R. Co. vs. S., &., C.°R. R. Co., 40 Cal., 
OSU, 


ee 
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“ A mere trespasser, claiming no title, cannot require evi- 
dence of regular organization.” 
Abbot’s Trial Evidence, p. 24. 


In addition to the foregoing, the attention of the Court ts 
respectfully invited to the following very recent decisions 
upon the point: 


The case of Trustees of East Norway, &c., Lutheran Church 
VS. l’roislie, decided November 22. LSSZ, by the supreme court 
of Minnesote, and reported in do N. W. Reporter, 260, was an 
action of ejectment by a defectively incorporated religious 
sociely against intruders upon its property. The defense 
was, as here, that the plaintiff was not legally organized, its 
certificate not having been properly executed or recorded. 
The court said :— ) 


“Under the view we take of the case it is wholly unneces- 
“sary to consider any of these questions. Plaintiffs are at 
‘least a corporation de facto. Such a corporation, at ledst 
“where there is a law under which a corporation might have 
“been legaily formed with such power, is capable of taking 
“and holding property as grantee as well as a corporation :de 


~ 
~ 


jure, and conveyances to it are valid as to all the world, 
“except the State in proceedings in quo warranto, or other 
“direct proceedings to inquire into its right to-exercise cor- 
“porate functions; and in an action to recover such prop- 
“erty no private person will be allowed to inquire collater- 
“ally into its organization. This rale is not formed upon 
“any principle of estoppel, as is sometimes assumed, but 
“upon the broader principle of common justice and public 
“policy. It would be unjust and intolerable if, under such 
“circumstances, every interloper and intruder were allowed 
“to take advantage of every infor mality or irregularity in 
“ organization.” 


So in Society Perun vs. City of Cleveland, 43 Ohio St., 481, 
decided November 35, 18585, the Supreme Court of Ohio say: 
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“Tt is conceded by the city that parties who had recoz- 
nized the existence of the society by their transactions with 
it as a supposed corporation are estopped to deny its cor- 
porate existence. But itis maintained that the city, having 
engaged in -no transactions with it, is free to challenge its 
existence as a corporation de facto as well as de jure. The 
‘argument is, that ‘no case can be found where it is held 
‘that there is a corporation de facto against persons who 
‘“* have in no way recognized its existence as a-corporation ;’ 
and that ‘the notion of a de facto corporation is based on 
“ “the doctrine of estoppel; when estoppel cannot be invoked 
‘*there can be no de facto corporation.” The theory that a 
de facto corporation has no real existence; that it is a mere 
“phantasm, to be invoked only by that rule of estoppel 
“which forbids a party who has dealt with a pretended cor- 
“poration to deny its corporate existence, has no foundation 
“either in reason or authority. * * * Where persons 


- 


‘assume to incorporate under the laws of the State, and in 
“part comply with the requirements, assume corporate fune- 
“tions, and transact business as a corporation, private persons 
“cannot colli iterally question the right of such an associa- 
“tion to corporate existence, although there has not been a 
“full compliance with the statute.” 

Baker vs. Neff, 73 Ind., 68. 


This rule is not limited to cases where one by contract 
admits corporate existence, but is a rule of general appli- 
cation. lle 

“Tt would seem that approval, record, and certificate, fol- 
“lowed by uninterrupted and unchallenged user for nearly 
“six vears, of all of which proof was tendered, would con- 
“stitute a corporation de facto, if such a body is, under any 
“ circumstances, entitled to legal recognition. The highest 
“considerations of public policy and fair mere protest 
‘against treating such an organizaYon asa nyllity and all 


“its transactions void.” L/P 7 Lf / 


inn sa 


Ces a 


bn hte ee 


—_ , 
ne » . 
ng pea ry 


; 
| 


‘ 
—_ ‘ ‘ } | — . - > a 
So, in North vs. State, er rel. Pate, 107) Ind., 356, deeided 
September 14. 1S85.1n Wihleh @Cas an right o; a turhnpreKe 
COMPANY tO eR ToLis of] rsr\ rs over i pubire bt orra Wath 
was contested on the wrote mit its arti¢cies OF association 
‘ . | 1] nl ° “an , } +} : , , , » ’ ‘yeoge 0,401 giv } ¢ ‘ 
Were TRUlt al VOU, alba’ tHe COMPANY, ACCOTUTIEITY, Ol il 
, : : +] ; il — 
corporation, the court sal 
a 1? ’ 4 ° ‘ . | 
Mhe appellants and their associates were, and had been 
“for many vears prior to the commencement of this suit, a 
j } i » 7% ? . P ’ " 
“ corporation de facto, if not i acting Ulder a Corporate 
~ Bpeamie ity otha possession of corporate propertv, perform. 
i i ‘ 
ing corporate aets, and posses siner ald @xerelsing @or- ® 
ti | 9 « " > ‘ 
porate franchises In such oa Lae s earnestiv. in- 
,7 } ’ r i ‘ 
“sisted by appellants Iho @ouns bul tie eXIstence 
“of the corporation and the rights of the appellants 
~ | myst ‘aS ry] } } > ha erly 1? bet dept tried 
it) cL I as SUCil Cult) Cola. \ eh ctl itl ‘f PesSLLOtL, ries ° 
’ ¥ + . PAB Pe ' 
“and determined ina suit or proceeding institated on ‘be- 
‘ By ;* | — . | . . 
“half of the State by th proper prosectliing attorney. 
re ‘ . cee : er F . : fre , Lon 
Counsel are right, we think, in this position. In /Lassel. 


- 


. 
- 


2 ee te ) i 
COnMes eorporation (ie j 


"HANNS: [/ s M perhaps ('y a 


} ‘ 


Y ' ev,4”™ | . ‘ 
clack... od», Che Court ssid 


‘Where the law authorizes a corporation and there is an 


‘effort in) wood {. itty ta oral 


‘law, and thereupon, as ar 


‘ 


functions are assumed anid e 


le ral e@XIste Qi suc L Corp) ratltlonu { lbp ay Prbeqgula. 

° 2 1] ’ ’ ° adit ] e- 
“Into coliaterany, although some of the required legal 
‘formalities may not lave b encompllicd With. Ordinarily, 

‘such an Inquiry can only be tmhade In a direct proceeding 

; ' * 

‘brought mn the name of the Stat 


Respeetfuliv submitted. 
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ABRAHAM LLOYD VS. JOHN MCWILLIAMS, COLLECTOR, &¢. l 


1 Unirep States or AMERICA: 


The President of the United States of America to the honorable 
judges of the cireuit court of the United States for the district of 
Rhode Island, Greeting: 


Because in the records and proceedings and also in the rendition of 
the judgment of a plea which is in the said cireuit court, before 
you, between Abraham Lloyd, of Manchester, in the county of Lan- 
easter, England, plaintiff, and John MeWilliams, of the city of 
Providence, in said district of Rhode Island, collector of the customs, 
defendant in an action of the case, a manifest error hath happened, 
to the great damage of the said plaintiff, as by his complaint ap- 
pears, we, being willing that error, if any hath been, should be 
duly corrected and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that vou have the same at Washington on the second Monday of 
October next, in the said Supreme Court to be then and there held, 
that, the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct that 
error what of right and according to the laws and custom of the 

United States should be done. 
2 Witness the Honorable Morrison KR. Waite, Chief Justice 
of the said Supreme Court, the twenty-eig! th re of July, 
A. D. 1887. 
HENRY PITMAN, 
Clerk of the Cireuit Court of th United States. 
District of Rhode Island. 


Allowed by— 


Le BARON B. COLT, 
U.S. Cireuit Judge. 


-Cireuit Court of the United States, District of Rhode Island, ss: 


And now here the judges of the circuit court of the United States 
in and for the district of Rhode Island make return of this writ by 
annexing hereto and sending herewith, under the seal of said cir- 
cuit court, a true and attested copy of the record and proceedings in 
the suit within mentioned, with all things concerning the same, to 
the Supreme | ‘ourt of the United States, as within commanded. 

In testimony whereof I, Henry Pitman, clerk of said cireuit court 

ae of the United States in and for the district of Rhode Island, 
[SEAL] have hereto set my hand and the seal of said court, this 
12th day of August, A. D. 1887. 
HENRY PUEMAN, Clerk. 
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2 ABRAHAM LLOYD Vs. JOHN MCWILLIAMS, COLLECTOR, &c. 


3 UnITED STATES OF AMERICA, | i 
District of Rhode Island,  f' 


At a circuit court of the United States for the first circuit, begun 
and holden at Providence, within and for the district of Rhode Island, 
on the fifteenth day of June, A. D. 1886, before Honorable Le Baron 
1. Colt, circuit judge. 


Declaration. Filed May 18th, 1886. 


Abraham Lloyd, of Manchester, in the county of Lancaster, uig- 
land, complains against John MeWilliams, of the city of Providence, 
in said district of Rhode Island, collector of the customs, who has 
been summoned by the United States marshal, in an action of ile 
case, and says: 

Ist count. That on the day of the purchase of this writ the de- 
fendant, being indebted to the plaintiff, as surviving partner of the 
late firm of Higgins, L loy d & Co., in the sum of twenty-two hun- 
dred and seventy two ,°,?°,5 dollars, demanded, exacted, and receiyed 
of the plaintiff by the defendant, collector of customs for the rev- 
enue district of Providence, under color of a law of the United 
States for the collection of duties on imports, by the plaintiffs paid 
under protest and before that time had and received by the defend- 
ant, to the plaintiff’s use, in consideration thereof promised to pay 
the said plaintiff the samesum when he should be thereto afterwards 

requested ; yet said defendant has not paid the same or any 
d part thereof, though often requested. 

2d count. And also for that the said defendant, at said 

Providence, on the day of the plaintiff’s writ, being justly indebted 
to the plaintiff in one other sum of twenty-two hundred and seventy- 
two ,°)°) dollars, for so much money before that time had and received 
to the use of the plaintiff, and also for so much money before that 
time paid, laid out, and expended by the plaintiff to and for the 
defendant and at his instance and request; and also for so much 
money for interest for forbearance by the plaintiff, at the defendanit’s 
request, of moneys due and owing from the defendant to the plaintiff, 
then and in consideration thereof promised the plaintiff to pay him 
said sum of money last mentioned on request ; yet, though requested, 
the defendant has not paid said sum or any part thereof, but ever 
refused and does refuse to pay the same, to the plaintiff's damage of 
twenty-two hundred and seventy-two 7°), dollars, as laid in his writ, 
dated the thirty-first day of March, A. D. 1886. 

3d count. And the plaintiff says that on the day of the purchase 
of this writ the defendant, being indebted to the plaintiff, as sar- 
viving partner of the late firm of Higgins, Lloyd & Co., in the sum 
of twenty. three hundred and forty-two ;%j dollars, demanded, @x- 
acted, and received of the plaintiff by the defendant, collector of fhe 
customs for the revenue district of Providence, under color of a 

law of the United States for the collection of duties or im- 
5 ports, and by the plaintiff paid under protest, and before that 
time had and received by the defendant to the plaintiff's use, 


« 
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in consideration thereof promised to pay the plaintiff said sum 
when he should be thereto afterwards requested ; yet said defendant 
has not paid the same or any part thereof, though thereto often re- 
quested. 

4th count. And also for that the defendant, at said Providence, on 
the day of the date of the plaintiff’s writ, being justly indebted to 
the plaintiff in one other sum of twenty-three hundred and forty- 
two 7°"; dollars for so much money before that time paid, laid out, 
and expended by the plaintiff to and for the defendant at his in- 
stance and request, and also for so much taoney for interest for for- 
bearance by the plaintiff, at the defendant’s request, of money due 
and owing from the defendant to the plaintiff, then and there in 
consideration: thereof promised the plaintiff to pay him said sums 
of money last mentioned on request; yet, though requested, the said 
defendant has not paid said sum or any part thereof, but ever re- 
fused and does refuse to pay the same, to the plaintiff's damage 
twenty-three hundred and forty-two ,°,3; dollars, as laid in his writ, 
dated the thirty-first day of Mareh, A. D. 1886. . 

Wherefore he sues. 

By his attorney, J. P. TUCKER. 


6 Defendant’s Answer. Filed June 9th, 1886. 


And the said defendant, John MeWilliams,,comes and defends, 
&e., when, &e., and says he did not promise in manner and form as 
the said plaintiff has in his deelaration alleged, and wherefore of 
this he puts himself upon the country. 

By his attorney, DAVID S. BAKER, Jr. 


Waiver of Jury Trial. Filed Nov'r 29th, 1886. 


It is hereby agreed to waive a jury in the above cause, and that 
the same may be tried and determined by the court without the in- 
tervention of a jury, as provided in section- 649 and 70U of the 
Revised Statutes of the United States. 

J. P. TUCKER, 
Alt’y for the PUG. 
DAVID 8S. BAKER, Jr, 
Atty for Defendant. 


This cause came on to be heard at the’ November term, 1556, of 
said court, to wit, on the 2d day of December, 1886, before Honor- 
able Le Baron B. Colt, circuit judge of the United States for 
7 the first cireuit and district of Rhode Island, and was fully 
argued before said court by the counsel for the respcetive 
parties, and on the 25d day of May, 1887, the opinion of the court 
was filed. 
And on the 28th day of July, 1887, the plaintiff having thereto- 
fore presented his bill of exceptions to the court, the same is filed 
and allowed, and is in the words following : 


4 ABRAHAM LLOYD Vs. JOHN MCWILLIAMS, COLLECTOR, &C. 


Piaintifj’s Exceptions. ’ 


This was an action of contract against the defendant, collector of 
customs at the port of Providence, to recover certain duties alleged 
to have been illegally exacted from the plaintiff, as surviving partner 
of the firm of Higgins, Lloyd & Co., upon certain merchandise known 
as alizarine assistant. ‘Trial by jury was waived by agreement of the 
parties in writing, duly filed, and the case was heard by the court. 

It appeared in evidence that the defendant exacted a duty upon 
the imports in question at the rate of eighty cents per gallon, claim- 
ing as his authority therefor the provisions of section 2499, incor- 
porated in the act of March Sd, 1885; more especially that clause 
which provides that on each and every non-enumerated article 
manufactured from two or more materials the duty should be as- 

sessed at the highest rates at which the component materials 
8 of chief value may be chargeable, considered in connection 

with the provisions in Schedule A of said act of March 3d, 
which provides for a duty of eighty per cent. per gallon upon castor 
oil, 

The plaintiff contends that the duty lawfully chargeable upon 
the imports was twenty-five per cent. ad valorum, under the provis- 
ions in said Schedule A, for “all preparations known as essential 
oils, distilled oils, rendered oils, alkali-s, alkaloids, and all combitia- 
tions of any of the foregoing, and all chemical compounds and satts, 
by whatever name known,” more particularly that part providing 
for “ail combinations of any of the foregoing and all chemical coin- 
pounds and salts.” The plaintiff further claimed that if not charge- 
able with duty as above, then it should be classed as an unenumer- 
ated manufactured article at 20 per cent. ad valorem, under the 
provisions in section 2513 of said act of Mareh 3d. 

The plaintiff paid the duties exacted, under due protest, to the de- 
fendant and appealed to the Seeretary of the Treasury, and season- 
ably brought this action to recover the excess claimed to have been 
exacted. 

Evidenee was introduced by the plaintiff tending to show that dn 
the process of manufacture of this import castor oil had been sub- 
jected to the chemical action of sulphurie acid, by which one of the 
elements of the castor oil had been destroyed and afterwards was 

vashed out and separated from the residue, which was sulplio- 
v rycinolie acid, and that by the subsequent addition of the 

alkali-s the remnant of said acid was neutralized and a new 
product formed, which differed in quality and uses from the ele- 
ments from which it was thus produced, and the plaintiff! claimed 
that this product, the import, was properly classified in the tariff as 
a chemical compound, and oifered testimony that it was so consid- 
ered in commerce and the arts; bet the court declined to consider 
these facts on the ground that they were immaterial to the issue, to 
which the plaintiff exeepted. 

The plaintiff offered evidence that the import was a preparatidn 
in which an expressed oil, castor oil, and an alkali, soda, were 


<> 
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orought into combination, said combination having been caused by 
the immediate use of sulphuric acid to destroy in whole or in part 
the glycerine of the castor oil, and the subsequent neutralizing of 
the residual product by the additional use of the alkali, soda, and 
that said neutralizing was necessary to the usefulness of the import, 
and claimed that the import was enumerated and clas-ified under 
that clause in said Schedule A, before quoted, a combination of an 
expressed oi! and an alkali; but the court said, “I do not think that 
alizarine assistant ean be properly classified as a combination of an 


expressed oil and an alkali. An expressed oil and an alkali form 
part of the combination, but the combination itself is made 
10 up of at least one other important element, namely, sulphuric 


acid,” and declined to rule as requested ; to which ruling and 
to which declining to rule as requested plaintiff excepts. 

The plaintiff introduced testimony tending to show that in trade 
and commerce and the kindred arts this import was considered and 
known asa salt, and claimed it should be so classed under the clause 
In said Schedule A before quoted, but the court declined on the 
ground that it was immaterial to the issue; to which the plaintiff 
excepted. 

The plaintiff having offered testimony tending to prove that the im- | 
port was a chemical compound, and was not taxed on its commercial 
name, desired the court to rule that it came under the classification 
of the said chemical-com pound clause in Schedule A, “ and all chem- 
ical compounds,” and should be subject to duty therein imposed ; 
but the court declined so to rule, and did rule that the deseriptive 
words, “and all chemical compounds,” of the statute were not such 
an enumeration of Imports subject Lo duty us | revented the second 
clause of the similitude act, § 2499, from applying to this import, 
and from applying to this import and classified said import by said 
second clause of the similitude act; to which refusal to rule as re- 
quested by the plaintiff and to which classifying said import for 
dutiable purposes under the second clause of the similitude act the 
plaintiff excepted. 

The plaintiff having offered testimony tending to prove 

1] that the import in question was not taxed by its commercial 

hame, and was known as “a salt,” asked the court to rule that 

it should be elassified under the descriptive name “ salts” in the 

Schedule A, under the heading “ chemical products;” but the court 

declined so to rule, and did rule that the descriptive term “ salts” 

Was not an enumeration of the import, and that the import should 

be classified under the second clause of the similitude aet, § 2499; 

to which declining to rule and to which classification the plaintiff 
excepted. 

The evidence being that this import was not taxed by its com- 
mercial names and was a manufactured article, the plaintiff prayed 
the court to rule that if the said Schedule A, “ chemical products,” 
did not regulate its classification, then it was dutiable under § 2515 
as a non-enumerated manufactured article ;” but the court refused 
so to rule; to which refusal plaintiffexcepted. — 

The plaintiff offered evidence, uncontradicted, that castor oil was 
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a combination of fat acids and glycerine; that in the process of 
manufacture of alizerine assistant the castor oil was chemically 
broken up by the action of sulphuric acid and its glycerine wholly 
or nearly wholly destroyed and by a subsequent washing removed 
with all the free sulphuric acid, leaving a sulpho- rycinolic acid, 
which was then treated with an alkali to neutralize it for use, thus 
converting it into sulpho-ricinolie or alizarine assistant. There 

was testimony that no unchanged castor oil remained. 
12 There was testimony that an oil could by a complex chem- 

ical process be liberated or extracted from the alizarinhe 
assistant, variously estimated at from 6 to 18 per cent. of the whole 
mass on different s: amples. 

The testimony was conflicting whether or not this was castor oil 
or sume new oil. The evidence agreed that the value of this oil 
bore a trifling relation to the value of the useful remaining mass :of 
the import, the sulpho-ricinoleate. There was evidence that from 
the original castor oil had been extracted a new chemical produtt, 
prior to such product being, by the action of an alkali, chemically 
made and incorporated into the import, and this was the component 
of chief value of the import as it came here, whether or not the per- 
centage of oil above named was an unchanged oil or a new ail. 
There was evidence that this import came Within the descriptive 
words, “chemical compounds,” and of salts or chemical salts in the 
statute, and plaintiff moved the court that it should be classified 
under that clause providing for “all chemical compounds” and 
salts (it was not contended that the import came within the scope 
of the first clause of the similitude section); but the court declined 
so to do and decided that the import was especially enumerated and 
provided for under the second clause of § 2499; to which refusal 
to rule and to which ruling plaintiff excepts. 

On the evidence stated in the foregoing exception the plaitn- 

13 tiff desired the court to rule as a matter of law that the orig- 

inal castor oil from which the fat acid had thus been sepa- 

rated and extracted to enter into the compound was not the 

component material of chief value in the import, according to the 

true intent and meaning of the second clause of the similitude see- 

tion of the statutes; but the court declined so to rule, and did assess 

the castor-oil duty on the import; to which refusal to rule and the 
ruling so made the plaintiff excepts. 

To all of which rulings and refusals the plaintiff excepts, and 
prays that his exceptions may be allowed. 

Allowed. 

Le BARON B. COLT, ; 
Circuit Judge. : 


[t is thereupon considered by the court July 2Sth, 1887, the Ion- 
onorable' Le Baron B. Colt, circuit judge, sitting, that the said John 
MeWilliams, collector, defendant, recover against the said Abraham 
Lloyd, plaintiff, his costs of suit, taxed : 


A true record. 


Attest : HENRY PITMAN, Clerk. ° 
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14 The following is the opinion of the court upon which 
judgment was rendered July 28th, 1887: 


Circuit Court of the United States, District of Rhode Island. 


ABRAHAM LLoyD 
v. SAt Law. No. 2159. 
Joux MeWtitiaMs, Collector. } 


Opinion of the Court, May 23d, 1887. 
Co.t, J.: 

Upon this importation known as alizarine assistant and used as a 
mordant by calico printers the collector imposed a duty of eighty 
cents per gallon under § 2499 (known as the similitude clause) of 
the act of March 3, 1883. The case was heard by the court, jury 
trial having been waived. The import in question is manufactured 
from castor oil, sulphuric acid,and soda and is soluble in water. 
The principal ingredients are castor oil and sulphurie acid. The 
duty upon castor oil is eighty centsagallon. The collector assessed 
the same duty on alizarine assistant under that paragraph of § 2499 
which provides that on all articles manufactured from two or more 
materials the duty shall be assessed at the highest rates at which 
the component material of clief value may be chargeable. The 
plaintiff insists that the import was subject either to a duty of 

twenty-five per cent. ad valorem under the chemical-com- 
1D pound clause of § 2502 of the act of March 3, 1883, or to a 

duty of twenty per cent. under § 2515, as a non-enumerated 
manufactured article. 

See. 2502 provides as follows: “All preparations known: as essen- 
tial oils, expressed oils, distilled oils, rendered oils, alkalies, alkaloids, 
and all combinations of any of the foregoing and all chemical com- 
pounds and salts, by whatever name known and not specially 
enumerated or provided for in this act, twenty-five per centum ad 
valorem.” It is said that alizarine assistant Is, first,a combination of 
an expressed oil and an alkali; second, a chemical compound; third, a 
salt. I do not think alizarine assistaut can properly be classified as 
a combination of an expressed oil and an alkali. An expressed oi] 
and an alkali form part of the combination, but the combination 
itself is made up of at least one other important element, namely, sul- 
phurie acid. IPf alizarine assistant is dutiable under this clause it 
must be classified as a chemical compound or salt. The plaintiff 
has sought to prove that it is a chemical compound, while the con- 
tention on the part of the Government has been that it Is not a true 
chemical compound, but a mechanical mixture. 

But the Government takes the further position that, assuming it 
to be a chemical compound, it was properly chargeable with the duty 
on castor oil under § 2499 and not with a duty of twenty-five per 
cent. ad valorem under the chemical-compound clause. If this point 
is well taken it is evident that we need go no further. 

In support of this position the Government says that the words 
“not specially enumerated or provided for in this act” control and 
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limit the chemical-compound clause, and that alizarine assistant is 
provided for under § 2499,in that its component material df chief 
ralue is castor oil, which is specific ally enumerated in é 

16 statute; and, further, that the term “ chemical compound ” i 
so general that it cannot be said to enumerate alizarine as- 
sistant within the intent of the statute, and that therefore it isa non- 
enumerated article, and so within the similitude clause. On the 
other hand, the importer contends that articles under the tariff law 
are design: ated not only by their commercial name, but by ‘special 
description, and that the similitude clause is not applied if the article 
comes within a special description, because such description is an 
enumeration of the class of articles covered by it, and that “ all 
chemical compounds, by whatever name known,” is aterm of special 
descrivtion intended by Congress to cover those chemical compounds 
not specifically enumerated in Schedule A, and therefore that item- 
braces alizarineassistant. The leading cases cited by the importer are 
Arthur +. Sussfield, 96 U. S., 128; Smythe v. Fiske, 23 Wall., 374. 
In Arthur v. Sussfield the import was spectacles. The collector held 
them subject to a duty of forty-five per cent. under the third section 
of the act of June 380, 1864, which reads: “On all manufactures of 
steel or of which steel shall be a component part, not otherwise pro- 
vided for, forty-five per cent.” The importer urged that the duties 
were chargeable under the ninth section of the same act, which reads: 
“On pebbles for spectacies and all manufactures of glass or of which 
glass shall be a component material, not otherwise provided for; forty 
per cent.” The Government at the trial insisted that spectacles 
came under the similitude clause; that they were a non-enumerated 
article equally resembling two enumerated articles—those of which 
steel is a component part and those of which glass is a component 
part—and that the import should therefore pay the highest rate of 
duty chargeable on either of the articles it resembles. The supreme 
court, through Mr. Justice Hunt, say: “ We are not able to as- 
sent to this course of reasoning. The similitude act applies 

17. only to non-enumerated articles. ‘These goods are enumer- 
ated. They fall under the deseription or enumeration of 

both sections, and if either were absent the description under the 
other would be suflicient. Thus, if it were not for that proviston of 
the act describing ‘ manufactures of which steel is a component 
part, there could be no difficulty in classifying them under: that 
clause which dese ribes ‘manufactures of which glass shall be a com- 
ponent material ;’ and if it were not for the provision deseribing 
‘manufactures of which glass shall be a component material ’ there 
could be no difficulty in classifying them under that clause which 
describes ‘ manufactures of which steel is a component part.’ ” The 
court held that spectacles are embraced under the clause providing 
for all manufactures of glass or of which glass shail be a companent 
part, and not under the similitude clause. In Smythe v. Kiske 
manufactures of silk or of which silk is the component material of 
chief value not otherwise provided for were held to be an enumera- 
tion, and so to cover silk ties. Silk ties were held to come under 
this clause and not under the similitude dans as a non-enumerated 
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article bearing a resemblance to scarfs. Upon the designation of 
goods by special description see also Barber v. Schell, 107 U. 8.,617; 
Stuart v. Maxwell, 16 How., 150; Fisk v. Arthur, 103 U. S., 431; 
Greenleaf v. Goodrich, 101 U. S., 278. 

On behalf of the Government we are referred to Stuart v. Max- 
well, 16 How., 150; Arthur v. Fox, 108 U.S. 125: Cohen v. Phelps, 
2 Saw., 530; Biddle v. Hartranft, 29 F. R., 90; Mason v. Robertson, 
S. D. of New York, January, 1887. In Stuart v. Maxwell the goods 
were manufactures of linen and cotton. Section three of the act of 
1846 provided that there should be collected on “all goods, wares, 

and merchandise imported from foreign countries and not 
18 specially provided for in the act a duty of twenty per cent. 

ad valorem.” Section eleven provided that on manufactures 
composed wholly of cotton twenty-five per cent. ad valorem should 
be collected. The importer insisted that the goods came under see- 
tion three,as goods not specially provided for in the act. The Gov- 
ernment insisted that they were controlled by section twenty of the 
act of 1842, whieh is the similitude clause, and that this seetion was 
not repealed by the act of 1846. The court say: “If the act of 1846 
has specially provided for manufactures of cotton and has at the 
same time left in force a rule of law which enacts that all manu- 
factures of which cotton is a component part shall be deemed to be 
manufactures of cotton if not otherwise provided for, it has in effect 
provided for the latter. By providing for the principal thing it 
has provided forall other things which the law declares to be the 
same. It is only upon this ground that sheer and manifest evasion 
ean be reached.” 

In Arthur v. Fox it was held that a non-e:.merated article com- 
posed of cow-hair and cotton, resembling and used for the same pur- 
poses as an enumerated article of goat’s hair and cotton, is Hable to 
the same duty as the latter under the similitude clause, and that it 
was not dutiable under the provision covering “all other manufact- 
ures of cotton not otherwise provided for.” 

Chief Justice Waite, speaking for the court, says: “ If an article 
is found not enumerated in the tariff laws, then the first inquiry Is 
whether it bears a similitude either in material, quality, texture, 
or use to which it may be applied to any article enumerated as 
chargeable with duty. If it does, and the similitude is substan- 
tial, then, in the language of the court in Stuart v. Maxwell, supra, 
‘it is to be deemed the same and to be charged accordingly. In 
other words, though not specifically enumerated, it is provided for 

under the name of the article it most resembles. If nothing 
19 is found to which it bears the requisite similitude, then an 

inquiry is to be instituted as to its component materials and 
a duty assessed at the highest rates chargeable on any of the mate- 
rials. Any other construction would leave the law open to evasions, 
which, as was also said in Stuart v. Maxwell, it was the object of 
this statute, enacted more than forty years ago and kept continually 
in force since, to prevent.” In Biddle v. Hartranft and Macon v. 
Robertson the question was distinctly presented to the court as to 
the proper construction of the words “all chemical compounds and 
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' 
salts by whatsoever name known and not specially enumerated ‘or 
provided for in this act” taken in connection with $2499. The 
Government contended in these cases that in the case of the importa- 
tion of a chemical compound or salt not specifically enumerated 
in the tariff act we must first turn to the similitude clause and see if 
any of its provisions are applicable before classifying it under the 
general description of all chemical penn or si alts: that the tise 
of the words “ not specifically enumerated or provided for,” in the 
chemical-compound clause, means that it is psc ve for if the sim- 
ilitude clause isapplicable. On the other hand, the importer claimed 
that the similitude clause only covers non-enumerated articles, and 
that the phrase “all chemical compounds or salts” constituted an 
enumeration. 

In Biddle v. Hartranft the importation was bi-chromate of soda, a 
non-enumerated chemical salt, and it bore a similitude to bi-chro- 
mate of potash, an enumerated article. Judges MecKennon and 
Butler both held that inasmuch as bi-chromate of soda bore a siin- 
ilitude to bi-chromate of potash it was provided for in the similitude 
clause, and that the general provision subjecting all salts not heréin 
enumerated or niga ed for to a specific duty was not applicable. 

[In Mason v. Robertson the import was also bi-chromate of 
20 soda, and the plaintiff claimed that it should be assessed 
under the chemical-compound clause at twenty-five per cent. 
ad valorem. ‘The collector assessed the duty at three cents per 
pound under the similitude clause, that being the duty on bi-ehro- 
mate of potash. Judge Shipman says: “ The only question in this 
case is Whether bi-chromate of soda is an enumerated article. The 
only enumeration is that stated in the statute, a ‘chemical com- 
pound and salt... A chemical compound enumerates nothing any 
more than the general term ‘ manufacture. A chemical salt is, 
speaking gener: ally and not with scientific precision, the combina- 
tion of an acid anda base. A base is the union of a metal and 
oxygen. It isa most general term. I-cannot think that within the 
meaning of the statute the term ‘chemical compound and salt’ efiu- 
merates the article of bi-chromate of soda.” The jury thereupon, 
under the direction of the court, rendered a verdict for the detehd- 
ant. 

It thus appears that in the eases where the chemieal- -compound 
clause has come before the courts for construction it has been held 
not to constitute such an enumeration as to take an article out from 
the operation of the similitude clause; that the term “ chemical 
compound or salt” is so general that it is scarcely less an enumera- 
tion than § 2515, which assesses a certain duty’on “all articles man- 
ufactured, in whole or in part, not herein enumerated or provided 
on. 

[ think, upon consideration, though I was by no means free from 
doubt at the hearing, that the view adopted by the courts in Biddle 
v. Hartranft and Macon v. Robertson is correct. It seems to me to 
hold otherwise would open the doors to the evasions of the law cém- 
mented upon in Stuart v. Maxwell and Arthur v. Fox. 
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21 Nor do I think this conclusion in conflict with Arthur v. 

Sussfield or Smythe v. Fiske. The terms “all manufactures 
of glass, or of which glass shall be a component material,” or “ all 
manufactures of steel, or of which steel shall be a component part,” 
or “manufactures of silk, or of which silk is the component of chief 
value,” may be held to be an enumeration of articles by special de- 
scription because they cover only those articles made in whole or in 
part of a specific thing, and therefore there is little room for evasion 
of the revenue, whereas the term “chemical compound ” is so broad 
and general in its character that, if construed to be an enumer- 
ation and so shut out the similitude clause, it might result in 
much abuse. 

It is said that in the cases cited § 2499 was held to govern only 
where the import bore a similitude to the enumerated article, and 
that it is now sought to apply another paragraph of the same clause— 
that relating to articles manufactured from two or more materials. 
It is manifest, however, that if § 2499 can be invoked at all in cases 
of a non-enumerated chemical compound, all its provisions should 
be examined. The reasoning of the court in Arthur v. Fox is to 
the effect that if nothing is found to which the import bears the 
requisite similitude, then an inquiry is to be instituted as to its 
component materials and a duty assessed at the highest rates charge- 
able on any of the materials. 

The second position of the plaintiff, that alizarine assistant is duti- 
able under §$ 2515 as a non-enumerated manufactured article, is 
clearly untenable from what has already been said. 

My opinion is, while admitting that the question is not free from 
difficulty, that judgment should be entered .or the defendant, and 
it is so ordered. 
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Crerk’s Orvice, U.S. Crrevir Court, 
At Provipence, August 12th, 1887. 

I, Henry Pitman, clerk of the circuit court of the United States 
for the first circuit and district of Rhode Island, do hereby certify 
that the foregoing isa true copy of the record and of all proceed- 
ings in the cause of Abraham Lloyd vs. John McWilliams, collector, 
in said cireuit court determined. | 

In testimony whereof I have hereunto set my hand and affixed 

the seal of said court, at Providence, in said district, this 
(SEAL. | twelfth day of August, in the year of our Lord one thou- 
| sand eight hundred and eighty-seven, and of the Independ- 
enee of the United States the one hundred and twelfth. 
HENRY PITMAN, Clerk. 


Endorsed on cover: Rhode Island C. C. U.S. No. 109. Abra- 
ham Llovd, plaintiff in error, vs. John MeW illiams, collector ol cus- 
toms. Filed September 25, 1557. 
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OctToBER TERM, 1890. 


No. 109. 


ABRAHAM LLOYD, Plaintiff in Error, 
rv. 
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known, and not specially enumerated or provided for in this act 


Supreme Court of the Guited States, 


OCTOBER TERM, 1890. 


No. 109. 
ABraAuAM Lioyp, Plaintiff in Error, 


v. 
Joun McWituiams, Collector of Customs. 


BRIEF FOR PLAINTIFF. 
STATEMENT OF CASE. 


This is an action brought by the plaintiff to recover excessive 
duties exacted by the defendant collector of customs, at Provi- 
dence, R. 1., upon certain merchandise imported into the United 
States from a foreign country. By agreement in writing between 
the parties, jury was waived, and trial was had before the court at 
the November Term, 1886, resulting in a judgment for the de- 
fendant. : 

The plaintiff presented his exceptions, which were duly allowed 
and signed, and writ of error to this court taken. 

The merchandise in question was known as alizarine assistant 
(and used by calico printers as a mordant_and brightener of colors 
and dye assistant), and was a product from castor oil, sulphuric acid 
and soda. 

The plaintiff contended that the import was enumerated and pro- 
vided for in Schedule A of the Act of March 3, 1883, in that clause 
which provides for a duty of twenty-five per cent ad valorem upon 
“all preparations known as essential oils, distilled oils, rendered 
oils, alkalies, alkaloids, and all combinations of any of the fore- 
going, and all chemical compounds and salts, by whatever name 

bb 
While the defendant, as collector, exacted a duty of eighty cents 
per gallon upon the import, under the clause in Section 2499 of 
the Revised Statutes of the Uuited States incorporated into the said 
Act of March 3, 1883, which provides that on all non-enumerated 
“articles manufactured from two or more materials, the duty shall 
be assessed at the highest rates at which the component material 
of chief value may be chargeable,” considered in connection with 
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the provision in said Schedule A which enumerates castor oil at 


eighty cents per gallon. | 
"The plaintiff further contended, that if the import was not in- 
cluded within the chemical-compound clause, then in such case the 
import was provided for and should be classified under the provi- 
sions of Sect. 2513 of the said Act of March 3, 1883, which pro- 
vides for all articies manufactured in whole or in part not herein 
enumerated or provided for at a duty of twenty per cent ad valorem. 


SPECIFICATION OF ERRORS. 


First. That the court erred in not finding the fact as to whether 
or not the import was a chemical compound. 

Second. That the court erred in not finding the: fact as to 
whether or not the import was a chemical salt. 

Third, That the court erred in declining to consider the evi- 
dence, upon the ground that it was immaterial to the issue, intro- 
duced by the plaintiff tending to show (folio 9 of the Record) that 
in the process of manufacture of this import, castor oil had been 
subjected to the chemical action of sulphuric acid, by which one of 
the elements of the castor oil had been destroyed and afterwards 
was washed out and separated from the residue, which as sulpho- 
ricinolic acid, and that by the subsequent addition of the alkali, the 
remnant of said acid was neutralized and a new product formed, 
which differed in quality and uses from the elements from which it 

ras thus produced ; and the plaintiff claimed that this product, the ° 
import, was properly classified in the tariff as a chemical compound, 
and offered testimony th: at it was so considered in commerce and the 
arts. 

Fourth. That the court erred (folio 10 of the Record ) in ruling 
that the descriptive words all chemical compounds of the statute 
were not such an enumeration of imports subject to duty as pre- 
vented the second clause of the similitude act, § 2499, from applying 
to this import. 

Fifth. That the court erred (folio 10 of the Record) in finding 
that although in fact the import had in its combination an expressed 
oil and an alkali, it was not a combination of an expressed oil and 
an alkali under the law, because it contained in addition sulphuric 
acid. 

Sixth. Upon the agreed evidence (folio 12 of the Record), that 
the value of the oil (castor oil or some other oil) extraeted from the 
import bore a trifling relation to the useful remainitig mass, the 
court erred, as a matter of law, in finding that the import was duti- 
able at the same rate as castor oil, under the provisions of the second 
clause of § 2499. 

Seventh. That the court erred in giving judgment for the de- 
fendant, and in not giving judgment for the plaintiff. 
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First, Seconp anp Tutrp Errors my Law. 


The bill of exceptions (folio 9) shows that the plaintifl offered 
evidence showing that the import was of the character specified in 
the tariff as a chemical compound, and was so considered in com- 
merce and the arts. but the court declined to consider these facets, 
on the ground that they were immaterial to the issue, to which 
plaintit! excepted. 

The bill further shows (foli» 10) that the plaintiff introduced 
testimony tending to show that in trade and commerce and the kin- 
dred arts this import was considered and known as a “salt,” and 
claimed it should be so classed under Schedule A, but the court 
declined, on the ground it was immaterial to the issue, to which the 
plaintiff excepted. 

The bill of exceptions farther shows (folio 11) that the plaintiff, 
having introduced testimony that the import was not taxed under 
its commercial name, and was known as a salt, asked that it: should 
he classified under the descriptive name “ salt,” in Schedule A, under 
the heading “ Chemical Products,” but the Court declined so to rule, 
and did rule that the descriptive term “ salts” was not an enimera- 
tion of the Import, and that the import should be classified under 
the second clause of similitude act, § 249%. to which declining to 
rule and to which classification the plaintiff! excepted. 

Other points in the exceptions will be noticed subsequently. 

In reviewing this part of the case it will appear that the Cireuit 
Court held that neither branch of the phrase in the law, “ail chemi- 
cal compounds and salts, by whatevcr name known and not 
especially enumerated and provided for in this a¢t,” should be con- 
sidered as an enumeration for taxation of “chemical compounds and 
salts” therein described. Therefore it was immaterial to offer 
evidence, and he did rule that the similitude clause § 2499 was the 
proper rule of taxation for chemical compounds and salts. 

This error in law reaches equally the recited exceptions on 
“chemical compounds” and on “salts,” and they therefore will be 
argued together, to avoid repetition. 

The distinction between the rule for classification where two or 
more descriptive clauses appear equally applicable to an article, and 
the rule applicable to non-enumerated articles, is readily obvious, 

In Arthur x. Butterfield, 125 U. S., at page 75, this court states : 
"To place articles among these designated as enumerated, it is not 
necessary they should be specifically mentioned. It is sufficient that 
they are designated in any way to distinguish them from other 


articles.” 
In Hartranft v. Myer, 135 U.S. 239, the doctrine of Arthur v. 
Butterfield is cited and sustained. , 


In Arthur v. Susstield, 96 U. S. 128, the court reject the applica- 
tion of similitude, saying: “The similitude act applies only to non- 
enumerated articles.” 
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This court has always looked for a dese ‘ription by name,’ process, 
use or class in the tariff, and I think in no instance have they gone 
to the similitude chiuse except where the tariff has failed to provide 
by name or description a classification. 

Thus in Swiythe v. Fiske, 23 Wall. 381, the court find the words 
"on all manufactures of silk, or of which silk is a component ma- 
terial of chief value, not otherwise provided for” includes “ neck- 
ties,” and it says: “If we had not come to this conclusion, we 
should hold’ the case is controlled by the twentieth section of the 
Ac of 1842” (similitude) : 

In Fishe ve. Arthur, 1038 U.S. 481, court decide they are not 
mixed materials, and then apply similitude to “ manufectures of 
cotton.’ : 

In Benzivger +. Robertson, 122 U.S. (211), 11, Rosaries — Beads — 
The court begin, as to § 2499: ° This provision does not apply to 
any enumeriat: cl articles, but applies only to non-enumerated articles. 
The articles in question were known to importers and dealers as 
‘rosaries *; as such, they were not an enumerated articles but were 
dutinble under the above provision of § 2499 as“ beads.’” 

The court then show Latimer 7+. Lawrence, 1 Bl., and; Arthur », 
Susstield, 96 U. S., do not apply under the similitude clause. 

In Stuart ¢. Maxwell, 16 Hlowd, the court first decided there was 
no clause in the tariff which enumerated the import. Then it ap- 
plied and construed the similitude clause on the non-enumerate 
import. ; 

In Murphy +. Arnson, 96 U.S. 131, the court begin: 7 Not being 
enumerated as a dutiable article, it falls under § 20 of Act of 1842” 
(similitude). It then applies the three clauses of similitude to as- 
certain wlit duty it shall pay. , 

In Arthur +. Fox, 108 U.S. 128, non-enumeration was admitted, 
the contest was as to the order of applying § 2499. 


These are all the eases that I have gathe a on the point. There 
is not one of the m whieh clashes or conflicés with Arthur ». Butter- 
field, 125 U Arthur v. Susstield, 6 U.S. 


The point pre unanimously establish is that the similitude clause 
eannot be invoked te construe any enumerating clauses in the tariff; 
much less cin it be invoked to defeat any of them. Its duties com- 
mence when the tariff has tailed to enumerate the artic le in any of 
its descriptions. 

The Reco te shows the Cireuit Court, as a question of Jaw, 
decided that the chemical product clause was not an enumeration of 
the matters and things therein directed to be taxed. : 

Turning to his opinion, Record, page 10, folio 10, gives the 
opinions of Cireuit judges in Biddle v. Hartrantt, and in Mason ». 
Robinson, on bichromate of soda, and states, folio 20: 

“It thus appears that in cases where the chemical compound clause 
has come before the courts for construction, it has been .held not to 
be such an enumeration as to take the article ovf and from the 
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operation of the similitude clause; that the term “chemical com- 
pound or salt” is so general that it is scarcely Jess an enumeration 
than § 2513,” ete. 


THe JupGr’s OPintion. 


Bciio 20, the judge continues : — 

“T think, upon consideration, though 1 was by no means free from 
doubt at the hearing, that the view udopted by the courts in Biddle 
v. Hartranft and Masen ¢. Robertson is correct.” 

In folio 21, the judge praceeds to cotnpare Arthur ¢. Fox and 
Smythe v. Fiske, and closes the comparison with these words :— 

“Whereas the terta “chemical compound’ is so broad and general 
in its character, that if construed to be an enumeration, and so shut 
out the similitude clause, it might result in much abuse.” 

The opinion shows the decision Was On the law, and not on the 
application of the law to the facts before him. He considered the 
chemical compound clause to be too general and too broad to take 
precedence tof the similitude clause in the tariff and ruled out our 
evidence us to the IMport heme either i chemical compound or i 
salt or chemical salt as Gawealerial to the real issue in the cause. 

The criticism of the judge was on the force of the statute itself. 
He did not deny the existence of chemical compounds and_ salts or 
that our import was one of either of them, but he denied that the 
section on chemical prodnects, § 2502, ought to be construed as an 
enumeration of them, where it said “all chemical compounds and 
salts, by whatever name known, and not specially enumerated and 
provided for in this act, twenty-five per cent ad valorem.” 

His error as to the law may be stated either way : — 

lL. That “all chemical compounds and salts,” ete., Is not an 
enumeration. 

2. That similitude § 2499 takes precedence of this clause in 
levying duties. 


Dors SIMILITUDE TAKE PRECEDENCE OF ENUMERATION ? 


Notwithstanding the opinions of the Circuit judges referred to as 
giving preference to the similitude clause as an enumeration over the 
descriptive clauses of the statute, the opinions and decistons of this 
Supreme Court have unanimously applied the contrary order of pre- 
cedence during c long levi of years. (See citations hereinbefore 
made. ) 

The § 2499 itself clearly shows that until the body of the tariff 
has failed to supply an enumeration by name or description, the 
similitude clause cannot be resorted to for the purpose of taxing an 
import by another or substitute standard. 

There is no pretence that “chemical compounds and salts” are 
impracticable as a description. 

Is there not error in holding that the terms “all chemical com- 


are a component part of chief value.” 
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pounds and salts, by whatever name known, and not specially enu- 
merated and provided for” are too general to be an enumeration ? 
These words show a very special intention on the part of: Congress 
to gather into this twenty-five per cent fold large classes of chemical 
products, “by whatever name known,” to establish a rate or class 
for the compounds not specially enumerated, which shall include 
things by its tests, DY whatever name known. 

No pretence is made that any other descriptive class er nomen- 
cluture than this clause, outside of the similitude clause, applied to 
this import. Yet holding the similitude clause in his view, the circuit 
judge dee Jared it was an immaterial fact that the import was a chem- 
ical compound or a salt. 


Is tHe CLAtse IMPOTENT IN THE STATUTE Boox ? 


The term “ compounds” is often used in this same statute :— 

"108. Aleoholic compounds not otherwise spec ‘ifieally enumer- 
ated and provided for, two dollars per gallon for the afeohol con- 
tuined, and twenty-five per cent ad valorem.’ 

"315. Bay rum or bay water, whether compounded or distilled.” 

"312. On all compounds or preparations, of which distilled sptr- 
its ure a component of chief value.” 

“105. Collodium and all compounds of pyroxaline, hy whatever 
name known.” , 

The old tariff prior to this one had: “ All compounds and prep- 
arations of which distilled spirits is a component part of chief 
value ” shall pay not less than spirit duty. 

The tariff of 1890; " Alcoholic compounds not specially provided 
for in this act, two dollars per gallon, and twenty-tive per cent ad 
valorem.” 

"180, Collodion and all compounds of pyroxaline, by whatever 
name known.’ 

74. All medicinal preparations, of which alcohol 1s a compo- 
nent part, or in the prepar: ition of which alcohol is used, not other- 
wise provided for in this act. 

“Fo. <All above in which alcohol is not a component part, and 
not specially provided for inthis act.” 

“7S. Santonine and all salts thereof, ete.; chemical glass ware 
for use in the laboratory, not otherwise provided for in this act.” 

This tariff of 1890 re peats the very clause which the eircuit judge 

holdé to be “too general” : — 
“76.  Produets or preparations known as alkalies, stkatolds, dis- 
tilled oils, essential oils, expressed oils, rendered oils, and all com- 
binations of the foregoing; aud all chemical compounds and salts, 
not specially provided for in this act, twenty-five per cent ad 
valorem.” ; 

“331. All compounds or preparations of which distilled spirits 
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The use of broad and general language in classification by Con- 
gress has not been disapproved by this court; on the contrary, 
clauses classing “ manufactures of” “not otherwise provided for” 
have been always upheld and frequently used for purposes of classi- 
fying imports, when this court could find no more specitie descriptoin 
of the import in the tariff. Manufactures of cotton, flax, wool, 
worsted, wood, iron, steel, mixed materials, have been thus general- 
ized. and many others. Why are not “ preparations of,” “com- 
pounds,” “chemical compounds,” “ salts,” as much at the service of 
Congress for descriptive purposes as are “ manufactures of,” ete ? 

The objection that the class was “too general” presents a legis- 
lative rather than a judicial question. 

It is not pretended that it cannot be applied. 

Chemical products to the value of eight or ten millions of general 
chemicals were imported in 1889 into the United States for con- 
sumption, having innumerable specitic and bard names, and both in 
1853 and in 1890 Congress thought fit to group many of them under 
a general rate of duty, excepting those articles where it specifically 
desired a different rate of duty. Why should it not? 

Chemical compounds and salts are as real descriptions of chemicals 
as manufactures of “wood, woollen, cotton, worsted, iren, steel, 
wood,” ete., are of those materials ; and if Congress saw fit to group 
this class of chemical products under an equal duty, who shall say 
them nay? And this court has never denied the power of Congress 
to group or classify subjects of taxation by any appropriate language 
of description, Barber v. Shell, 127 U. S. 620, or even by the 
phrase “goods of similar description,” Greenleaf . Collector, 96 
U. S. 278 , or by nomenclature. [ will not pes nna this brief by 
adding the numerous and uniform cases to this point. 

The Circuit judge remarks in his opinion that he does not consider 
the view he takes free from difficulty, and although the earlier cases 
decided by this court run on all-fours, as has been shown, with its 
decision in Arthur v. Butterfield, yet that case has been decided 
since the opinion of the Circuit Court was given. 

It is submitted that the Circuit judge erred in rejecting the testi- 
mony offered by the plaintiff, that the import was a chemical com- 
pound, and that it was a salt, and also in deciding as a matter of 
law that the terms of the statute, chemical compounds and salts, 
did not import an enumeration which would take chemical compounds 
and salts out of the scope of the similitude clause. 


Second CLAUSE OF SIMILITUDE. 


Plaintitfs concede that if this court shall be of opinion that the 
court below erred in the opinion that chemical compound and salts 
were not an enumeration in revenue law, that then the opinion of the 
court below on the second clause of the similitude is of no effect 
on the contrary view, itis material. The testimony set out in the 
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bill of exceptions shows that the compound was made, first, by 
producing sulpho-ricinolic acid by the decomposition of exstor oil, 
extracting its glycerine and then washing out it and the sulphuric 
element used for the purpose, as far as practicable, and neutralizing 
the remnant by alkalies, thus producing the neutral compound or 
salt, sulpho-ricinoleate, the alizarine assistant. There was no castor 
oil in the combination, it had been destroyed before the compound 
was begun. ‘The little percentage of a dubious oil found-by analysis 
Was a mere impurity, an accident, and that the neutralizing of the 
residual products was necessary to the usefulness of the import ; 
under these facts, the article had legally no exstor oil in itt: it had 
ricinolic acid or sulpho-ricinolic acid and an alkali neu tralizing, — 
a new production. It was error to class it by castor oil. (Myc er v. 
Arthur, $1 U.S. 570.) ;* 

The Act of 1890 on Similitude says: “Component material of 
chief value shall be held to mean that component materiai which shall 
exceed in value any other component material of the article, and 
the value of each component material shall be determined by the 
ascertained value of such material in its condition as found in the 
article.” 

The old tariff says: “And on all articles manufactured from twe 
or more materials, the duty shall be assessed at the highest rates at 
which the component material of chief value may be chargeable.” 

The evidence is sulpho-ricinolie acid is the material of chief value 
found in the article imported. 

The component material of chief value is not eastor oil. 

The admitted fact (folio 12) that the value of the dubious oil 
found in the import was trifling ought to settle that question. 

Castor oil cannot be said to be one of the “ materials” ‘found 1 
the import. The bill of exceptions (folios 11 and 12) dese rihes wh: 
the import was, and how it was produced, and what components are 
found in it. | 

The original castor oil had been destroyed; only one of its ele- 
mentary constituents taken, the other destroyed, as gas is taken 
from wood or coal; that one surviving of the original elements is not 
castor oil; nor is castor oil, which has two necessary constituents, 
identical with one only of them. ' 

Another view is: If in the purview of the similitude clause the 
sulpho-ricinolic acid is “castor oil,” then the alizarine assistant is 
either “a preparation of an expressed oil” or “a combination of” 
such an oil, “a combination of an alkali” with such oil. In 
every view, it is.“ a preparation of an alkali”; and under this judge’s 
view that chemical compound and salts were not an enumeration, 
the import still should have been classed with one of op clauses 
of the twenty-tive-per-cent clause. 

This falling back to castor oil as identical with the companies acid 
of the import is: very like taxing india rubber, the product of the 
india-rubber tree, when a component material, as lumber ¢ or wood : 
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or paper as wood rather than paper pulp; or like taxing whiskey, 
made from corn and water, as corn. Neither the corn nor the 
lumber is a component material of chief value. 

On his own theory, the judge ought not to have assessed the castor- 
oil duty, in view of the description, “all combinations af” “ any of 
the foregoing.” 

The court below ruled the import was not within the scope of this 
clause; saying (folios % and 10), “ An expressed oi! and an alkalt 
form part of the combination, but the combination itself is made 
up of at least one other important element, namely, sulphuric acid,” 
and the plaintiff excepted. 

The facts stated (folios and 10) on this point distinctly show how 
the combination was made. The plaintiff admits that a criticism can 
he made, as to whether the described product is the combination of 
the sulphe-ricinolic acid and the alkali, or is the combination of the 
expressed oil (castor) and the alkali. True it is the character of 
castor oil was first destroved by eradicating the element glycerine 
from it, leaving ricinolic acid, its other element. 

The separation was effected by the use of sulphuric acid, whieh 
wis then partly washed out with the glycerine, and the reninant of 
the sulphuric acid, if any, with the ricinolic acid, neutralized by the 
addition of an alkali, and converted by combination into a ricinoleate 
or sulpho-ricinoleate, which was the import. It was necessary to 
the usefulness of the import that this neutralizing should be done. 
( Folio 9.) 

We have, under the tariff, acids on the free list. So the sulphurie 
and sulpho-ricinolic acids are free cLhemselves, but alkalies and 
alkaloids, by whatever name known and not specially provided for, 
are in this chemical-compound clause, and subject to twenty-five 
per cent. It is submi‘ted that the tariff words “all preparations 
known as expressed oils, ete., alkalies, alkaloids, and all combina- 
tions of any of the foregoing,” do not necessarily imply that every 
element in the product shall be exclusively an oil or an alkaloid or 
an alkali. | | 

Nor is it to be inferred that the presence of still another element 
in the combination will vitiate its relation to the lav. “All combi- 
nations of any” are specified, not all combinations of any with each 
other. 

The object of the clause was a gathering for dutiable purposes of 
numerous chemical products, not otherwise provided for. 

The gist of the special intent was to provide for the not otherwise 
provided for, rather than to limit its language to the narrowest possi- 
ble construction, or to raise implications restrictive of its sense. 

Congress was not trying to create food for the -imilitude clause ; 
it was endeavoring to avoid oceasidn for calling it into action. 

Combinations of alkalies are usually, if not always, as here for 
the purpose of neutralizing acids, and the idea of Congress in giving 
for each of the denominate articles, oil, alkalies sid alkaloids, the 
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like power per se, to include ail combinations thereof under one rate 
of tax, is consistent with the spirit and context of the: cl: USE, and ji 
just as natural as levying on manufactures of which wool js a com- 
ponent part, or those where cotton is, or silk. ' 

The descriptive words of the clause “ prepar ations,” “all combina- 
tions of,” “chemical compounds” and “ salts,” which describe proba- 
bly all modes of bringing chemicals into union, indicate a wide 
embracing of chemical products not otherwise provided for, and an 
effort to meet every form in which such products may. reach the ports 
of the United States. 


IN CONCLUSION. ’ 


As .o the other errors assigned, the court below, so far as it acted 
asa jury, never passed on the facts whether the import was a chem- 
ical compound or asalt. On the law, it took the case from the court 
as a jury, and decided these words in the statute were not enumer- 
ating words, and as matter of law (folio 13) taxed by similitude. 
The error in ruling out our testimony is apparent. ; We had a right 
to a verdict whether the import was a chemical; compound, and 
whether it was a chemical product styled “a salt.” :Also, the import 
is within the twenty-five per cent clause as a combination of, ete. 


Respectfully submitted, 
CHAS. LEVI WOODBURY; 
J. P. TUCKER, 

: Attorneys for Appellant, 
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The Treasury Department, since the decision of this case 
by the circuit court, have in numerous instances recognized 
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BRIEF FOR THE DEFENDANT IN ERROR. 


STATEMENT. 

This action was brought by the plaintiff in 
error against the defendant in error as collector 
of customs at the port of Providence, R. I, 


to recover back the sum of $2,272.55, with 
156255 


2 


interest, the said sum being, as alleged, the 
amount of money illegally exacted by defendant 
from the late firm of Higgins, Lloyd: & Co., of 
whom the plaintiff is the survivor, in the name of 
duties on a certain importation of merchandise 
known as a/izarine assistant (pp. 2, 3). 

The merchandise in question is made of several 
materials of which castor-oil is the material of 
chief value, and this component being dutiable 
at 80 cents a gallon under Schedule A of the 
tariff, that rate of duty was assessed by the col- 
lector in virtue of the provision of section 2499 
of the tariff act of Mareh 3, 1883, known as the 
 similitude clause, that— | 

On all [non-enumerated ] articles manufactured from two 
or more materials the duty shall be assessed at the highest 
rates at which the component material of chief value may be 
chargeable. : 

The plaintiff insisted (p. 7) that the merchan- 
dise was either dutiable at 25 per cent. ad valo- 
rem, under the chemical-compound clause of 
Schedule A of the said statute, which is as fol- 
lows: 3 

All preparations known as essential oils, expressed oils, dis- 
tilled oils, rendered oils, alkalis, alkaloids, and all combina- 
tions of any of the foregoing, and all chemical compounds and 


salts by whatever name known and not specially enumerated 
or provided for in this aet, twenty-five per centum ad valorem. 


“9 ee 7 rae —<" . : " ‘eee ee ae as ee oa Se _ * 


folk. ad 


3 


or dutiable at 20 per cent. ad valorem under 

section 2513 of the suid statute, which is as fol- 
lows: 

There shall be levied, collected, and paid on the importation 

of all raw or unmanufactured articles, not herein enumerated 

or provided tor, a duty of ten per centamad valorem: and all 


articles manufactared, in whole or in part, not herein enume- 
rated or provided for, a duty of twenty per centam ad valorem. 


The jury was waived, and the whole matter of 
law and fact submitted to the court under a stipu- 
lation in writing, duly filed (p. 3). 

The case was tried on December 2, 1886, and 
on July 28, 1887, judgment was given for the 
defendant (p. 6), upon the grounds stated in the 
opinion of the court (pp. 7-11). 

There was no finding of tacts, in the nature of 
a special verdict. 

After the evidence was in, the plaintiff endeav- 
ored to give direction to the judgment of the 
court on the merits of the case by requesting 
the court to rule in certain ways upon several 
matters of law and fact, to be more particularly 
mentioned presently. This the court declined 
to do: whereupon the plaintiff excepted (pp. 
4-6). 


4 
ARGUMENT. 


The plaintiff relied on four alternative views 
of the tariff as a reason why the merchandise in 
question was not dutiable under section 2499 of 
the Revised Statutes as amended by the act of 
Mareh 3, 1883. He contended: 

1. That the merchandise was a chemical com- 
pound, and dutiable, as such, at 25 per cent ad 
valorem, but the court refused to consider the 
evidence adduced on this head, holding it to be 
irrelevant to the issue (p. 4): 

2. That the merchandise in question was a 
combination of an expressed oil and an alkali: 
but the court held that it was not such a combi- 
nation for the reason that ‘‘it was made up of at 
least one other important element, namely, sul- 
phurie acid” (p. 5): 

3. That the merchandise was “in-trade and 
commerce and the kindred arts” considered 
and known as a sa/t, and introduced evidence to 
that effect, but the court declined so to hold, 
on the ground that it was immaterial ‘to the 


issue (p. 5): 
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4. That the merchandise was dutiable under 
section 2513, Revised Statutes, as a non-enumer- 
ated manufactured article, but the court re- 
jected that view on the ground that the article 
was already provided for under Section 2499 of 
the tariff. 

The court held that the merchandise in ques- 
tion Was a non-enumerated article, whether fall- 
ing under the terms “ chemical compounds” or 
“salts” as used in Schedule A, those terms be- 
Ing too eveneral to constitute enumeration, and 
that. therefore, it was dutiable under section 
2499 as amended by the act of March 3, 1883. 
The court held, furthermore, that the merehan- 
dise was not dutiable as a hon-entimerated arti- 
cle under section 2513, because its classification 
as castor-oil in obedience to section 2499, castor- 
oil being the component material of chief value, 
was, itself, an enumeration. 

The serious controversy in the case seems to 
be whether the importation was dutiable at 25 
per cent. ad valorem as a chemical compound or 
salt: in other words, whether those terms are 


sufficient to prevent the merchandise from falling 
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| | 
within section 2499, as amended by the ‘act of | 
1883, which is as follows, the particular prdvision . 
of the section in question here being indicated by . 
italics: | | 


There shall be levied, collected, and paid on each aad every 
non-enumerated article which bears a similitade, either in 
material, quality, texture, or the use to which it may be 
applied, to any article enumerated in this title as chargeable 
with duty the same rate of duty which is levied and charged 
on the ennmerated article which it most resembles im any of 
the particulars before mentioned ; and if any non-enumerated 
article equally resembles two or more enumerated a¥ticles on 
which ditferent rates are chargeable, there shall be. levied, 
collected, and paid on such non-enumerated article the same 
rate of duty asis chargeable on the article which it resembles 
paving the highest duty: and on a/l articles manufactured from 
two or more materials the duty shall be assessed at the highest rates 
at which the component material of chief value may be chargeable. 
If (wo or more rates ot duty should be applicable te any i- 
ported article it shall be elassified for duty under the highest 
of sueh rates: Provided, That non-enumerated artteles simi- 
lar in material and quality and texture, and the nsé te which 
they may be applied, to articies on the free list, and in the 
manufacture of which no duitable materials are nsed, shall 
be free. 


[t is an interesting fact that Messrs. Brustlein. 


Sury & Co., of New York, laid a communication 


imeem ane 


of an urgent character betore the Tariff Commis- 
sion for the express purpose of calling dittention ( 
to the serious injury done to a domestic industry 
by allowing the importation of soluble oil, | 
whether known as alizarine assistant: or any 
Other name, at the low rate of dutv then im- 
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They state that in 1881 1,200,000 pounds, or 
some 150,000. gallons of this article were im- 
ported into this country, and that the duty on 
the castor oil contained in this quantity imported 
would be 875.000, whereas the duty the com- 
pound article actually paid was some 39,600. 

The communieation further states that— 

The manufacture of this important article in this country is 
almost entirely destroyed, and that of foreign countries stimu- 
lated, by allowing if to come in at a rate of duty so much less 
than that which applies to the materials of which it is com- 
posed, 

To cure the evil, thev recommend the enact- 
ment of the following provision : 

Any non-ennumerated articles, being conmposed wholly or in 
part of any articles embraced in Schedule M [tariff of 1°74), 
shall pay the same rate of duty as is chargeable on that con- 
stitnent part paying the highest duty ; 

which is, substantially, what was afterwards en- 
acted as part of section 2499. ( Vide testimony 
hetore Tariff Commission, p. 1522.) 

It is true the Commission did not reeommend 
the adoption of the proposed amendment of the 
law, but it was adopted hy Congress as a part ot 
the tariff of 1883, and the probability is that the 
complaint about the very kind of import now in 
question was largely, if not entirely, the cause of 


the insertion of the new provision in section 2499. 
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The contention in this case is, however, that 


this very article, which, we may say, it was sought 


to reach by the amendment of section 2499 of 


the tariff bill of 1883, is not covered by the 
amendment. 


On the view pressed by the other side aliz- 


arine assistant. which is partly composed ot 


castor-oil, is dutiable at 25 per cent. ad valorem, 
while the home manufacturer of that article 
must pay a duty of SO cents per evallon on 
the castor-oil he imports, and, we are told, was 
thus put at a disadvantage so serious, under the 
tariff of 1874, as to render impossible home com- 
petition with the foreign manufacturer of the 


article. 


It was to otherwise provide for the article of 


alizarine assistant and other chemical compounds 
and salts that the similitude clause, section’2 499, 
was enlarged so as to embrace non-enumerated 
articles manufactured trom two or more ‘mate- 
rials, and as a special appeal tor this amendment 
and enlargement of section 2499 was made to 


Congress in behalf of alizarine assistant, it would 


be a strange and, it would seem, lamentable re- 
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sult if it should be held that this article was not 
covered by the amendment, and was no better 
off under the tariff of 1883 than it was under 
that of 1874. 

The ruling of the court below carries out the 
true intent of the law. 

That the court was correct in holding the 
terms ‘chemical compounds and salts.” in Schedule 
A. to be non-enumerations appears from the 
words of the law itself. for if ‘‘chemical com- 
pounds and salts” are both enumerations, under 
what terms would the subject-matters to which they 
relate be non-enumerations’ ‘The terms them- 
selves are the most general and -omprehensive 
that can be applied to the subject-matters, and 
to say that they are enumerations is very much 
like making nonsense of the statute. 

These terms, then, are not only non-enumera- 
tions, but the things to which they reter are also 
specially provided for by the amendment of sece- 
tion 2499. 

If it is asked in what cases are ‘ chemical 


compounds and salts” dutiable at 25 per 
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value in the alizarine assistant in question, it is 
in vain to argue to this court that the fact is 
otherwise, because the reviewing power of .this 
court does not extend to matters of tact in suits 
at common law. It must, therefore, be taken as 
an incontrovertible fact, for all the purposes of: this 
writ of error, that castor-oil was the component 
material of chief value. And the same may be 
said of the finding of the court below that sul- 
phuric acid was one of the components of: the 
alizarine assistant imported. These questions 
we shall not discuss. ! 
The case of Arthur vy. Butterfield (125 U.S., 
71), decided after this case was tried, and relied 
on to support the theory that the words ‘all 
chemical compounds and salts” are enumerative, 
is, in principle, precisely the same as Arthur v. 
Sussfield and Smythe v. Fisk, which are eom- 
mented on and distinguished from the case a 
bar in the opinion below (p. 11), and requires 
no further attention from us. The same may be 
said of the more recent case of Meyer v. Hart- 
ranft (135 U.S., 239). 
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Some well-settled principles are brought for- 
ward in the brief of the plaintiff in error (pp. 3, 
4), with the authorities sustaining them. But 
their applicability to this case is not made to ap- 
pear, we beg permission to say. The authorities 
cited do not tend to show that the positions taken 
by the trial judge are without support in law. 

It is asked, Is the clause containing the words 
‘all chemical compounds and salts” impotent? 
(p.6). As we have already remarked, the general 
terms in question may always be operative where 
the thing signified by them does not fall within 
the similitude clause. 

The attempt to go behind the finding of the 
court below, that castor oil was the component 
material of chief value (pp 8-10), would seem to 
require no attention from us in view of the 
finality of that finding. 

It would seem, therefore, that there is no error 
in the judgment, and that it should be affirmed. 

Wm. A. Maury, 
Assistant Attorney General. 


° 


. . *“* «* © **ee -~* ee °° °° e¢ & «6-28 @& © «© — : 
~ »-s . ee . o o * il “+ ** - 7 see « + 


ee ne a 
ce mm 


In the Supreme Court of the United States 


OcroBER TERM, 1887. 
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Iu the Supreme Court of the United States. 


OcTrosBER TERM, 1887. 


-ABRAHAM LLOYD, PLAINTIFF ) 
in error, 
Ue. 
JOHN MCWILLIAMS, COLLECTOR 
of customs. 


MOTION TO ADVANCE. 


And now, January 23, 1888, comes the Attorney-Gen- 
eral, on behalf of the United States, and moves the court 
to advance the above-stated case, to be heard at such time 
after the February recess as may suit the convenience of 
the court, for the reasons set forth in the letter of the 


Secretary of the Treasury herewith submitted. 
A. H. GARLAND, 
Attorney-General. 


TREASURY DEPARTMENT, 
OFFICE OF THE SECRETARY, 
Washington, D. C., January 18, 1888. 
The HoNORABLE 
THE U. S. ATTORNEY GENERAL. 
SIR : 
I have the honor to request, in case it meets with your 
concurrence, that the case No. 1054 of Lloyd against 
13882 
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MeWilliams, now pending in the U.S.Supreme Court, 
may be advanced for argument, so that it may be dis- 
posed of by the court at as early a day as practicable. 

The question involved in the suit is as tothe classifiea- 
tion under the existing tariff acts, of a substance known 
as Alizarine Assistant, or Soluble Oil, which is composed 
in part of castor oil, and which, upon importation was 
subjected by the defendant, (Collector) to thé same rate of 
duty as Castor Oil, viz: 80 cents per gallon, uhder Schedule 
A, paragraph 14, while the plaintiff, (importer), claimed 
it to be dutiable at the rate of 25 per cent, acl valorem, 
under the provision in the same Schedule (paragraph 92), 
for “all chemical compounds and salts, by whatever name 
known, and not specially enumerated or provided for in 
this act.” 

An early authoritative disposition of this case and a 
final settlement of the question involved are desirable in- 
asmuch as the rate of duty assessed, 80 cents per gallon, 
which is equivalent to 350 per cent. ad valorem, is an ab- 
solute prohibition against the importation of such mer- 
chandise, which is largely used in calico printing in the 
United States. 

Respectfully, Yours, 


’ 


C. S. FAIRCHILD, 
Secretary. 
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Deed of Trust 
Riup TT. Morse 
CLARKE MILLS 
et ux. and 
BROOKE MACKALL, 
Jr tw 
Loris BRANT, 
Trustee. 

July 14, 1568. 
$200 Trust, 


vertical and the horizontal columns indicates that the deed named at the top of the vertical column 


Where the crossings are blank, the deed at the head 
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as Trustee and in his and 
own right and how McB TiIMonry 
BROOKE MACKALL, Trustees, 
Sr..to to 


LEONARD MACKALL. Gro, W. CASILEAR, 
January 13, 1s74 October 23. ist4. 
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